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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
IN RE SRBA, CASE NO. 39576, 
SUBCASE NO: 00-91017 
(BASIN-WIDE ISSUE 17- DOES 
IDAHO LAW REQUIRE A 
REMARK AUTHORIZING 
STORAGE RIGHTS TO 'REFILL', 
UNDER PRIORITY, SPACE 
VACATED FOR FLOOD 
CONTROL). 
A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation 
District, North Side Canal Company, 
Twin Falls Canal Company, Minidoka 
Irrigation District, American Falls 


























State of Idaho, United States of America, ) 
Aberdeen-American Falls Ground Water ) 
District, Aberdeen-Springfield Canal ) 
Company, Bingham Ground Water ) 
District, Bonneville-Jefferson Ground ) 
Water District, Jefferson Clark Ground ) 
Water District, Madison Ground Water ) 
District, Magic Valley Ground Water ) 
District, North Snake Ground Water ) 
District, Black Canyon Irrigation ) 
District, New York Irrigation District, ) 
Big Wood Canal Company, Ballentyne ) 
Ditch Company, Boise Valley Irrigation ) 
Ditch Company, Canyon County Water ) 
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Company, Eureka Water Company, 
Farmers' Co-operative Ditch Company, 
Middleton Irrigation Association, Inc., 
Middleton Mill Ditch Company, Nampa 
& Meridian Irrigation District, New Dry 
Creek Ditch Company, Pioneer Ditch 
Company, Settlers Irrigation District, 
South Boise Water Company, Thurman 
Mill Ditch Company, Idaho Power 
Company, Fremont Madison Irrigation 
District, Idaho Irrigation District, United 
Canal Company, City of Pocatello, 
United Water Idaho Inc., Pioneer 
Irrigation District, 
Respondents. 




























State of Idaho, United States of America, ) 
Aberdeen-American Falls Ground Water ) 
District, Aberdeen-Springfield Canal ) 
Company, Bingham Ground Water ) 
District, Bonneville-Jefferson Ground ) 
Water District, Jefferson Clark Ground ) 
Water District, Madison Ground Water ) 
District, Magic Valley Ground Water ) 
District, North Snake Ground Water ) 
District, Black Canyon Irrigation ) 
District, New York Irrigation District, ) 
Big Wood Canal Company, Ballentyne ) 
Ditch Company, Boise Valley Irrigation ) 
Ditch Company, Canyon County Water ) 
Company, Eureka Water Company, ) 
Farmers' Co-operative Ditch Company, ) 
Middleton Irrigation Association, Inc., ) 
Middleton Mill Ditch Company, Nampa ) 
& Meridian Irrigation District, New Dry ) 
Creek Ditch Company, Pioneer Ditch ) 
Company, Settlers Irrigation District, ) 
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South Boise Water Company, Thurman ) 
Mill Ditch Company, Idaho Power ) 
Company, Fremont Madison Irrigation ) 
District, Idaho Irrigation District, United ) 
Canal Company, City of Pocatello, ) 
United Water Idaho Inc., A&B Irrigation ) 
District, Burley Irrigation District, ) 
Milner Irrigation District, North Side ) 
Canal Company, Twin Falls Canal ) 
Company, Minidoka Irrigation District, ) 
American Falls Reservoir District No.2, ) 
Pioneer Irrigation District, ) 
Respondents. 
United States of America, 
Appellant, 
v. 
State of Idaho, Boise Project Board of 
Control, Aberdeen-American Falls 
Ground Water District, Aberdeen-
Springfield Canal Company, Bingham 
Ground Water District, Bonneville-
Jefferson Ground Water District, 
Jefferson Clark Ground Water District, 
Madison Ground Water District, Magic 
Valley Ground Water District, North 
Snake Ground Water District, Black 
Canyon Irrigation District, New York 
Irrigation District, Big Wood Canal 
Company, Ballentyne Ditch Company, 
Boise Valley Irrigation Ditch Company, 
Canyon County Water Company, Eureka 
Water Company, Farmers' Co-operative 
Ditch Company, Middleton Irrigation 
Association, Inc., Middleton Mill Ditch 
Company, Nampa & Meridian Irrigation 
District, New Dry Creek Ditch 
Company, Pioneer Ditch Company, 
Settlers Irrigation District, South Boise 
Water Company, Thurman Mill Ditch 
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Fremont Madison Irrigation District, ) 
Idaho Irrigation District, United Canal ) 
Company, City of Pocatello, United ) 
Water Idaho Inc., A&B Irrigation ) 
District, Burley Irrigation District, ) 
Milner Irrigation District, North Side ) 
Canal Company, Twin Falls Canal ) 
Company, Minidoka Irrigation District, ) 
American Falls Reservoir District No. 2, ) 





CLERK'S RECORD ON APPEAL 
Appeal from the Snake River Basin Adjudication District Court, 
Fifth Judicial District of the State ofldaho, Twin Falls County, 
Honorable Eric J. Wildman, Presiding Judge 
APPEARANCES 
ATTORNEYS FOR APPELLANTS/ 
RESPONDENTS: A&B Irrigation District, Burley Irrigation 
District, Milner Irrigation District, North 
Side Canal Company, Twin Falls Canal Company 
John K. Simpson 
Travis L. Thompson 
Paul L. Arrington 
BARKER ROSHOLT & SIMPSON LLP 
195 River Vista Place Suite 204 
Twin Falls, ID 83301-3029 
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ATTORNEY FOR APPELLANT/ 
RESPONDENT: 
ATTORNEY FOR APPELLANT/ 
RESPONDENT: 
ATTORNEYS FOR APPELLANT/ 
RESPONDENT: 
ATTORNEYS FOR APPELLANT/ 
RESPONDENT: 
ATTORNEYS FOR RESPONDENT: 
Minidoka Irrigation District 
W. Kent Fletcher 
FLETCHER LAW OFFICE 
PO Box 248 
Burley, ID 83318-0248 
American Falls Reservoir District No. 2 
C. Tom Arkoosh 
ARKOOSH LAW OFFICES PLLC 
PO Box 2900 
Boise, ID 83701 
Boise Project Board of Control 
Albert P. Barker 
Shelley M. Davis 
BARKER ROSHOLT & SIMPSON LLP 
PO Box 2139 
Boise, ID 83701-2139 
United States of America 
Ignacio S. Moreno, Assistant Attorney General 
David W. Gehlert, Assistant Attorney General 
Environmental and Natural Resource Division 
United States Department of Justice 
999 18th Street 
Denver, CO 80202 
State of Idaho 
Clive Strong, Deputy Attorney General 
Michael C. Orr, Deputy Attorney General 
Environmental and Natural Resources Division 
State of Idaho 
PO Box 44449 
Boise, ID 83711-4449 
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ATTORNEY FOR RESPONDENTS: 
ATTORNEY FOR RESPONDENTS: 
Aberdeen American Falls Ground Water District, 
Aberdeen-Springfield Canal Company, Bingham 
Ground Water District, Bonneville-Jefferson Ground 
Water District, Jefferson Clark Ground Water 
District, Madison Ground Water District, Magic 
Valley Ground Water District, North Snake 
Ground Water District 
Candice M. McHugh 
RACINE OLSON NYE BUDGE 
101 S Capitol Blvd., Suite 300 
Boise, ID 83702 
Black Canyon Irrigation District, New York 
Irrigation District 
Charles F. McDevitt 
McDEVITT & MILLER LLP 
PO Box 2564 
Boise, ID 83701-2564 
Big Wood Canal Company 
ATTORNEY FOR RESPONDENT: Craig D. Hobdey 
HOBDEY LAW OFFICE PLLC 
PO Box 176 
Gooding, ID 83330-0176 
ATTORNEYS FOR RESPONDENTS: Ballentyne Ditch Company, Boise Valley 
Irrigation Ditch Company, Canyon County 
Water Company, Eureka Water Company, 
Farmers' Co-operative Ditch Company, 
Middleton Irrigation Association, Inc., 
Middleton Mill Ditch Company, Nampa & 
Meridian Irrigation District, New Dry Creek 
Ditch Company, Pioneer Ditch Company, 
Settlers Irrigation District, South Boise Water 
Company, Thurman Mill Ditch Company 
Daniel V. Steenson 
S. Bryce Farris 
SAWTOOTH LAW OFFICES PLLC 
PO Box 7985 
Boise, ID 83 707 
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ATTORNEY FOR RESPONDENT: 
ATTORNEY FOR RESPONDENTS: 
ATTORNEY FOR RESPONDENT: 
ATTORNEY FOR RESPONDENT: 
ATTORNEY FOR RESPONDENT: 
Idaho Power Company 
James C. Tucker 
IDAHO POWER COMPANY 
PO Box 70 
Boise, ID 83 707-0070 
Fremont Madison Irrigation District, 
Idaho Irrigation District, United Canal Company 
Jerry R. Rigby 
RIGBY, ANDRUS & RIGBY 
PO Box 250 
Rexburg, ID 83440-0250 
City of Pocatello 
Josephine P. Beeman 
BEEMAN & ASSOCIATES 
409 W Jefferson St 
Boise, ID 83702-6049 
United Water Idaho Inc. 
Michael P. Lawrence 
GIVENS PURSLEY 
PO Box 2720 
Boise, ID 83 701-2720 
Pioneer Irrigation District 
Scott L. Campbell 
MOFFATT THOMAS 
PO Box 829 
Boise, ID 83701-2139 
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SUBCASE SUMMARY REPORT 00-91017 
Return to SRBA Home Page 
01Y I 
06-11-2013 
SUBCASE SUMMARY REPORT 
SUBCASE: 00-91017 FILE#: 91017 
CLAIMANT: DOES IDAHO LAW REQUIRE A 
REMARK AUTHORIZING STORAGE 
RIGHTS TO REFILL SPACE VACATED 
FOR FLOOD CONTROL 
00000 
STATUS: APPEAL FILED SPECIAL MASTER: WILDMAN, ERIC J 
WATER SOURCE: 
ISSUES: 0 
**** PARTIES INVOLVED 
DOES IDAHO LAW REQUIRE A 
BLACK CANYON IRRIGATION DI 
NEW YORK IRRIGATION DISTRI 
BOISE PROJECT BOARD OF CON 
" 
PIONEER IRRIGATION DISTRIC 
FREMONT MADISON IRRIGATION 
UNITED CANAL CO 
IDAHO IRRIGATION DISTRICT 
AMERICAN FALLS RESERVOIR .. 
ABERDEEN AMERICAN FALLS 
BINGHAM GROUND WATER DISTR 
BONNEVILLE-JEFFERSON GROUN 
JEFFERSON CLARK GROUND WAT 
MADISON GROUND WATER DISTR 
MAGIC VALLEY GROUND WATER 
NORTH SNAKE GROUND WATER 
IDAHO POWER COMPANY 
**** 
C PRO SE 
0 ATTY: CHARLES F MC DEVITT 
0 ATTY: CHARLES F MC DEVITT 
0 ATTY: ALBERT P BARKER 
ATTY: SHELLEY M DAVIS 
0 ATTY: SCOTT L CAMPBELL 
0 ATTY: JERRY R RIGBY 
0 ATTY: JERRY R RIGBY 
0 ATTY: JERRY R RIGBY 
0 ATTY: C THOMAS ARKOOSH 
ATTY: ISAAC KEPPLER 
0 ATTY: CANDICE M MC HUGH 
0 ATTY: CANDICE M MC HUGH 
0 ATTY: CANDICE M MC HUGH 
0 ATTY: CANDICE M MC HUGH 
0 ATTY: CANDICE M MC HUGH 
0 ATTY: CANDICE M MC HUGH 
0 ATTY: CANDICE M MC HUGH 
0 ATTY: JAMES C TUCKER 
0 ATTY: CRAIG D HOBDEY 
HTML12 
BIG WOOD CANAL COMPANY 
UNITES STATES OF AMERICA 
STATE OF IDAHO 
0 ATTY: UNITED STATES DEPT OF JUSTICE 
0 ATTY: MICHAEL C ORR 
MINIDOKA IRRIGATION DISTRI 
BALLENTYNE DITCH COMPANY 
" 
BOISE VALLEY IRRIGATION 
" 
CANYON COUNTY WATER COMPAN 
" 
EUREKA WATER COMPANY 
" 
FARMERS' CO-OPERATIVE DITC 
" 
0 ATTY: W KENT FLETCHER 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
MIDDLETON MILL DITCH COMPA 0 ATTY: S. BRYCE FARRIS 
" 
MIDDLETON IRRGATION ASSN I 
http://164.165.134.61/S0091017XX.HTM 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
6111/2013 
SUBCASE SUMMARY REPORT 
" 
NAMPA & MERIDIAN IRR DIST 
" 
NEW DRY CREEK DITCH COMPAN .. 
PIONEER DITCH COMPANY 
II 
SETTLERS IRRIGATION DISTRI .. 
SOUTH BOISE WATER COMPANY 
II 
THURMAN MILL DITCH COMAPNY 
" 
CITY OF POCATELLO 
A&B IRRIGATION DISTRICT 
" 
BURLEY IRRIGATION DISTRICT 
II 
TWIN FALLS CANAL COMPANY 
" 
NORTH SIDE CANAL COMPANY 
II 
MILNER IRRIGATION DISTRICT 
" 
UNITED WATER IDAHO INC 
ABERDEEN-SPRINGFIELD CANAL 
**** ROA ENTRIES **** 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
0 ATTY: S. BRYCE FARRIS 
ATTY: DANIEL V STEENSON 
0 ATTY: JOSEPHINE P BEEMAN 
0 ATTY: TRAVIS L THOMPSON 
ATTY: PAUL L ARRINGTON 
0 ATTY: TRAVIS L THOMPSON 
ATTY: PAUL L ARRINGTON 
0 ATTY: TRAVIS L THOMPSON 
ATTY: PAUL L ARRINGTON 
0 ATTY: TRAVIS L THOMPSON 
ATTY: PAUL L ARRINGTON 
0 ATTY: TRAVIS L THOMPSON 
ATTY: PAUL L ARRINGTON 
0 ATTY: MICHAEL P LAWRENCE 
0 ATTY: CANDICE M MC HUGH 
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PETITION TO DESIGNATE BASIN-WIDE ISSUE 






NOTICE OF INTENT TO PARTICIPATE 
NOTICE OF INTENT TO PARTICIPATE 
MOTION TO CONSOLIDATE ISSUE REGARDING 
"REFILL" OF BUREAU OF RECLAMATION STORAGE 
RIGHTS 
LODGED: MEMORANDUM IN SUPPORT OF MOTION TO 
CONSOLIDATE ISSUE REGARDING "REFILL 
BUREAU OF RECLAMAITON STORAGE RIGHTS 
PAYETTE RIVER WATER USERS ASSOCIATION'S 
NOTICE OF INTENT TO PARTICIPATE 
MOTION TO EXPEDITE HEARING ON MOTION TO 
CONSOLIDATE 
AFFIDAVIT OF TIFFINY HUDAK 
AFFIDAVIT OF SCOTT L CAMPBELL 
GROUND WATER DISTRICTS' NOTICE OF INTENT TO 
PARTICIPATE 
(FAX) NOTICE OF HEARING ON MOTION TO 
EXPEDITE HEARING ON MOTION TO CONSOLIDATE 
(FAX )MOTION TO EXPEDITE HEARING ON PETITION 
TO DESIGNATE BASIN WIDE ISSUE 
(FAX) NOTICE OF HEARING ON MOTION TO 
EXPEDITE HEARING ON PETITION TO DESIGNATE 
BASIN WIDE ISSUE 
IDAHO POWER COMPANY'S NOTICE OF INTENT TO 
PARTICIPATE 
BIG WOOD CANAL COMPANY'S NOTICE OF INTENT 
TO PARTICIPATE 




HH 07-30-2012 0200 
MW 07-30-2102 
HH 07-30-2012 0200 
6/1112013 
SUBCASE SUMMARY REPORT 
PARTICIPATE (BUREAU OF RECLAMATION) 
STATE OF IDAHO'S NOTCE OF INTENT TO 
PARTICIPATE 
STATE OF IDAHO'S RESPONSE TO MOTION TO 
EXPEDITE HEARING ON PETITION TO DESIGNATE 
BASIN-WIDE ISSUE AND MOTION TO EXPEDITE 
HEARING ON MOTION TO CONSOLIDATE 
AFFIDAVIT OF MICHAEL C ORR 
MINIDOKA IRRIGATION DISTRICT'S NOTICE OF 
INTENT TO PARTICIPATE 
(FAX) NOTICE OF INTENT TO PARTICIPATE 
(FAX) REPLY TO STATE OF IDAHO'S RESPONSE 
TO MOTION TO EXPEDITE HEARINGS 
CITY OF POCATELLO'S NOTICE OF INTENT TO 
PARTICIPATE 
NOTICE OF INTENT TO PARTICIPATE 
07-30-2012 HEARING HELD 
07-30-2012 MINUTES 
ORDER GRANTING MOTION TO EXPEDITE HEARING ON 
MOTION TO CONSOLIDATE 
NOTICE OF EXPEDITED HEARING ON MOTION TO 
CONSOLIDATE 
STATE OF IDAHO'S RESPONSE TO PETITION TO 
DESIGNATE BASIN-WIDE ISSUE AND TO MOTION 
TO CONSOLIDATE ISSUE REGARDING "REFILL" 
OF BUREAU OF RECLAMATION STORAGE RIGHTS 
SURFACE WATER COALITION'S RESPONSE IN SUPPORT 
OF PETITION TO DESIGNATE BASIN-WIDE ISSUE 
(FAX) THE UNITED STATES' STATEMENT OF 
POSITION REGARDING PROPOSED BASIN-WIDE ISSUE 
(FAX) NOTICE REGARDING BRIEFING IN SUPPORT 
OF PETITION TO DESIGNATE BASIN-WIDE ISSUE 
(FAX) GROUND WATER DISTRICTS' STATEMENT OF 
POSITION RE PROPOSED BASIN-WIDE ISSUE 
(FAX) UNITED WATER'S NOTICE OF INTENT TO 
PARTICIPATE 
09-10-2012 HEARING HELD 
09-10-2012 MINUTES 
ORDER DESIGNATING BASIN-WIDE ISSUE 
DEADLINE TO FILE NOTICE OF INTENT TO 
PARTICIPATE: 10/12/12 
OPENING BRIEF(S) DUE: 11/09/12 
RESPONSE BRIEF(S) DOE: 11/30/12 
OPTIONAL REPLY BRIEF(S) DUE: 12/14/12 
09-21-2012 ORAL ARGUMENT SET 
ABERDEEN-SPRINGFIELD CANAL COMPANY'S LATE 









(FAX) JOINT MOTION TO AMEND SCHEDULE MG 
ORDER GRANTING JOINT MOTION TO AMEND SCHEDULE 
AMENDED SCHEDULING ORDER 
OPENING BRIEF(S) DUE: 12/21/12 
RESPONSE BRIEF(S) DUE: 01/11/13 
OPTIONAL REPLY BRIEF(S) DOE: 01/25/13 
ORAL ARGUMENT SET 
LODGED: REPORTER'S TRANSCRIPT OF HEARING 
ON 09/10/12 
NOTICE OF CHANGE OF FIRM 
11-20-2012 2ND AMENDED SCHEDULING ORDER 
OPENING BRIEF(S) DUE: 12/21/12 
RESPONSE BRIEF(S) DOE: 01/11/13 


































SUBCASE SUMMARY REPORT 
OPTIONAL REPLY BRIEF(S) DUE: 01/25/13 
11-20-2012 ORAL ARGUMENT RESET 
ORDER GRANTING ABERDEEN-SPRINGFIELD CANAL 
COMPANY'S REQUEST TO PARTICIPATE 
(FAX) NOTICE OF WITHDRAWAL OF PARTICIPATION 
LODGED: IDAHO POWER COMPANY'S OPENING BRIEF 
LODGED: OPENING BRIEF OF THE BOISE PROJECT 
BOARD OF CONTROL AND NEW YORK IRRIGATION 
DISTRICT 
AFFIDAVIT OF SHELLEY M DAVIS IN SUPPORT OF 
OPENING BRIEF OF THE BOISE PROJECT BOARD 
OF CONTROL AND NEW YORK IRRIGATION DISTRICT 
(FAX) LODGED: UNITED STATES' OPENING BRIEF 
ON BASIN-WIDE ISSUE NO 17 
LODGED: OPENING BRIEF OF DITCH COMPANIES IN 
BASIN-WIDE ISSUE 17 
1;:;:-2.:. -2012 LODGED: PIONEER IRRIGATION DISTRICT'S 
OPENING BRIEF 
LODGED: SURFACE WATER COALITION'S OPENING 
BRIEF 
LODGED: STATE OF IDAHO'S OPENING BRIEF 
(FAX) LODGED: UPPER VALLEY WATER USERS' 
OPENING BRIEF ON BASIN-WIDE ISSUE NO 17 
NOTICE OF CHANGE OF FIRM AND ADDRESS 
CERTIFICATE OF SERVICE 
LODGED: PIONEER IRRIGATION DISTRICT'S 
RESPONSE BRIEF 
01-11-2013 LODGED: THE UNITED STATES' RESPONSE BRIEF ON 
BASIN-WIDE ISSUE NO 17 
LODGED: UNITED WATER'S RESPONSE BRIEF 
(FAX) STATE OF IDAHO'S OBJECTION AND MOTION 
TO STRIKE 
LODGED: STATE OF IDAHO'S RESPONSE BRIEF 
LODGED: SURFACE WATER COALITION'S RESPONSE TO 
STATE OF IDAHO'S AND UPPER VALLEY WATER 
USERS' OPENING BRIEFS 
AFFIDAVIT OF TRAVIS L THOMPSON IN SUPPORT OF 
SURFACE WATER COALITION'S RESPONSE BRIEF 
LODGED: RESPONSE BRIEF OF DITCH COMPANIES IN 
BASIN-WIDE ISSUE 17 
LODGED: BOISE PROJECT BOARD OF CONTROL AND 
NEW YORK IRRIGATION DISTRICT RESPONSE TO 
STATE'S OPENING BRIEF 
LODGED: IDAHO POWER COMPANY'S RESPONSE TO THE 
STATE OF IDAHO'S OPENING BRIEF 
NOTICE OF HEARING ON STATE OF IDAHO'S 
OBJECTION AND MOTION TO STRIKE 
(FAX) LODGED: REPLY BRIEF OF DITCH COMPANIES 
IN BASIN WIDE ISSUE 17 
THE UNITED STATES' RESPONSE TO THE STATE'S 
OBJECTION AND MOTION TO STRIKE 
LODGED: PIONEER IRRIGATION DISTRICT'S REPLY 
BRIEF 
LODGED: STATE OF IDAHO'S BRIEF 
01-25-2013 LODGED: BOISE PROJECT BOARD OF CONTROL AND 
NEW YORK IRRIGATION DISTRICT'S MEMORANDUM 
IN OPPOSITION TO STATE OF IDAHO'S OBJECTION 
AND MOTION TO STRIKE 
LODGED: IDAHO POWER COMPANY'S REPLY BRIEF 













SUBCASE SUMMARY REPORT 
NEW YORK IRRIGATION DISTRICT'S REPLY BRIEF 
SECOND AFFIDAVIT OF TRAVIS L THOMPSOM IN 
SUPPORT OF SURFACE WATER COALITION 
BRIEFING 
fll-25-2013 LODGED: SURFACE WATER COALITION'S REPLY BRIEF 
01-28-2013 (FAX) CITY OF POCATELLO'S STATEMENT OF 
POSITION REGARDING RESPONSE AND REPLY 
BRIEFING 
(FAX) PIONEER IRRIGATION DISTRICT'S RESPONSE 
IN OPPOSITION TO STATE OF IDAHO'S 
OBJECTION AND MOTION TO STRIKE 
(FAX) SURFACE WATER COALITION'S RESPONSE TO 
STATE OF IDAHO'S OBJECTION AND MOTION 
TO STRIKE 
02-08-~~013 (FAX) REPLY IN SUPPORT OF STATE OF IDAHO'S 
OBJECTION AND MOTION TO STRIKE 
02-08-2013 (FAX) CERTIFICATE OF SERVICE 
02-12-2013 HEARING HELD 
02-12-2013 MINUTES 
NOTICE OF CHANGE OF NAME OF FIRM 
ORDER GRANTING MOTION TO STRIKE AFFIDAVIT OF 
SHELLEY M DAVIS 
MEMORANDUM DECISION 
(FAX) NOTICE OF APPEAL (UNITED STATES) 
NOTICE OF APPEAL (SWC) 
NOTICE OF APPEAL (BOISE PROJECT BOARD) 
NOTICE OF TRANSCRIPT LODGED 
SURFACE WATER COALITION'S MOTION TO AUGMENT 
RECORD ON APPEAL 
NOTICE OF HEARING ON MOTION TO AUGMENT 
RECORD ON APPEAL 
(FAX) REQUEST FOR ADDITIONAL TRANSCRIPT AND 
RECORD (RE: SWC APPEAL) 
{FAX) REQUEST FOR ADDITIONAL TRANSCRIPT AND 
RECORD (RE: U.S. APPEAL) 
(FAX) REQUEST FOR ADDITIONAL TRANSCRIPT AND 
RECORD (RE: BPBOC APPEAL) 
STATE OF IDAHO'S RESPONSE TO SURFACE WATER 
COALITION'S MOTION TO AUGMENT RECORD ON 
APPEAL 
ORDER CONDITIONALLY CONSOLIDATING APPEAL FOR 
PURPOSES OF CLERK'S RECORD AND REPORTER'S 
TRANSCRIPT ONLY 
REPLY IN SUPPORT OF MOTION TO AUGMENT RECORD 
ON APPEAL 
05-28-2013 HEARING HELD ON MOTION TO AUGMENT RECORD 
05-28-2013 MINUTES 
ORDER DENYING MOTION TO AUGMENT RECORD 
NOTICE OF TRANSCRIPT LODGED 
NOTICE OF LODGING 





















Charles F. McDevitt, ISB No. 835 
McDEVITT & MILLER, LLP 
420 W. Bannock St. 
P.O. Box 2564 
Boise, ID 83701-2564 
Telephone: (208) 343-7500 
Facsimile: (208) 336-6912 
Attorneys for Black Canyon Irr. Dist. 
And New York Irrigation District 
Scott L. Campbell, ISB No. 2251 
MOFFA IT THOMAS BARREIT 
ROCK & FIELDS, CHITD. 
101 S. Capitol Blvd., I Oth Fl. 
P.O. Box829 
Boise, ID 83701-082 
Telephone: (208) 345-2000 
Facsimile: (208) 385-5384 
Attorneys for Pioneer Irr. Dist. 
.-----·.,-·-- ·-- ··- ·---+----. 
DISTRICT COuriT - SABA Albert P. Barker, ISB No. 2867 
Fifth Judicial District Shelley M. Davis, ISB No. 6788 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St., Ste. 102 
County of Twin Falls - State I of Idaho 
P.O. Box 2139 
Boise, ID 8370I-2139 
Telephone: (208) 336-0700 
Facsimile: (208) 344-6034 
Attorneys for Boise Project Board of Control 
JUN - 8 2012 i 
: 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
lnReSRBA 
Case No. 39576 
~ 00-1/1}/1 




) __________________________ ) 
l 
COMES NOW, Black Canyon Irrigation District, New York Irrigation District, ,ioneer 
Irrigation District, Nampa-Meridian Irrigation District, and the Boise Project Board of Cpntrol, 
by and through their undersigned attorneys, and hereby move this Court for an order designating 
the issue described below as a Basin-Wide Issue. 
PETITION TO DESIGNATE BASIN-WIDE ISSUE I 
.. 
For the reasons explained below, the following issue, stated in conformation wit" Rule 
16, AOl, as a Basin-Wide issue: 
Does Idaho law require a remark authorizing storage rights to "refdl" space 
vacated for flood control? 
In certain on-going SRBA proceedings1 on Basin 01 storage water rights in American 
Falls and Palisades reservoirs, the Bureau ofReclamation ("Reclamation") and the State'ofldaho 
have taken the position that a remark is "necessary" on those storage water rights for thol;e 
' 
reservoirs to administer water entering Reclamation reservoirs after water has been released from 
those reservoirs for flood control, or other operational mandates. While the parties disatfee 
substantially on the fonn of remark, those parties nevertheless agree that some remark isl 
! 
required. 
Of concern to the Petitioners, the State of Idaho has argued broadly that, 1) thereican be 
i 
no refill of any kind of storage rights unless there is a remark authorizing refill, and 2) t~at 
"Idaho law requires that storage 'refill' be subordinate to all existing and future water rights[.]',2 
: 
The State's argument is not limited to only the storage subcases at issue in that proceedi~g. but 
1 
I 
appears on its face to have broad applicability to all storage rights in all reservoirs in the' State of 
Idaho. 
Most of the storage water rights within the jurisdiction of the SRBA have alreadr been 
issued partial decrees without any remark concerning refill, much less the remark urged iby the 
State in the Basin 01 proceedings. The Basin 63 Boise River storage rights, and the Basbt 65 
] 
Payette River storage rights have no such remark and have historically refilled to protecr the 
I 
spaceholders in priority, and the State's position in the Basin 01 subcases may have an 4fter the 
1 See attached Exhibit A for list of water right numbers. 
2 Memorandum in Support of State of Idaho's Motion for Partial Summary Judgment (in Basin 0 I Palisades and 
American Falls subcases), Feb. 21, 2012. p. 3. 
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fact adverse impact on those rights. Because a determination of this issue in the Basin 0 i storage 
I 
subcases could arguably apply to all storage water rights in all reservoir facilities throug~out the 
I 
State, and a determination of the issue in the Basin 01 subcases could call into doubt the! 
i 
administration and enforceability of storage water right holders "refill" rights througho4 the 
state, then this matter should be designated a Basin Wide Issue so that all potentially afftcted 
parties may have notice and an opportunity to participate. 
Early resolution of this issue through designation as a Basin Wide Issue will senfe the 
purpose of judicial economy by ensuring an early and unified legal determination in the fSRBA 
i 
which can then be applied to individual storage water rights, even those which have alre~dy gone 
to partial decree. Without a Basin Wide Issue to resolve this matter prior to the SRBA'$ entry of 
a Unified Partial Decree, then storage rights in other than American Falls and Palisades ! 
Reclamation facilities would be prejudiced. 
CONCLUSION 
I 
For all of the foregoing reasons, these Petitioners respectfully request that this cpurt 
I 
designate as a Basin Wide Issue the issue of whether water rights for storage purposes itjl Bureau 
I 
of Reclamation facilities must contain a remark concerning the ability to "refill" after water has 
been passed out of the system to satisfY flood control and other operational mandates ofthe 
Bureau of Reclamation. 
Dated thi~of June, 2012. 
BARKER ROSHOLT & SIMPSON LLP 
/Shelley M. Davis 
Attorneys for Boise Project Board of Control 
McDEVITT & MILLER, LLP I 
~~4 
Charles F. McDevitt ! 
Attorneys for Black Canyon Irr. Dist. 
And New York Irrigation District 
PETITION TO DESIGNATE BASIN-WIDE ISSUE 3 
MOFFA 'IT THOMAS BARRETT 
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P.O. Box 70 
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I. 
INTRODUCTION 
Black Canyon Irrigation District, New York Irrigation District, Pioneer Irrigation 
District, the Payette River Water Users Association,1 and the Boise Project Board of Control 
submit this memorandum addressing a position developed and taken by the State of Idaho 
regarding the issue of storage reservoir operation and "refill" under Idaho law in a number of 
SRBA Subcases pending in Basin 01. Reservoir operations and the legality of"refill" are of 
great importance to the undersigned, and are of great importance to those who depend upon 
storage water rights. 
The undersigned seek to consolidate the reservoir "refill" issue pending in the 
Basin 01 subcases into the Basin-Wide Issue 17 proceedings because: (1) the issue affects water 
users state-wide; (2) the State's position disrupts and alters the manner of storage water accrual 
on behalf of, and stored water releases to, irrigation entities despite pending partial decrees that 
provide otherwise; (3) the State failed to properly raise or pursue its reservoir "refill" position in 
earlier SRBA proceedings; and (4) the State's "refill" position mischaracterizes long-standing 
operations in the Boise and Payette River Basins (Basin Nos. 63 and 65, respectively). 
The importance of this matter demands consideration in the context of a Basin-
Wide Issue, rather than within the limited universe of the Basin 01 proceedings. Consequently, 
the undersigned respectfully request that the Court separate and consolidate the reservoir "refill" 
issue for the reasons and authorities discussed herein. 
1 The membership of Association includes: Bane Butler Ditch, Bilbrey Ditch Company 
Ltd., Black Canyon Irrigation District, Colwell Ranches LLC, Davis Cattle Company, Emmett 
Irrigation District, Enterprise Ditch Company Ltd., Farmers Co-op Irrigation Company Ltd., City 
of Fruitland, Fry Ranch, Island Capital, Last Chance Ditch Company, Letha Irrigation, Lower 
Payette Ditch Company, Noble Ditch Company Ltd., Payette County Drainage District No. 2, 
Reed Ditch Company, Seven Mile Ranches, and Washoe Irrigation & Water Power. 
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II. 
BACKGROUND 
During the course ofSRBA proceedings regarding the Basin 01 storage water 
right claims for American Falls and Palisades Reservoirs,2 the State of Idaho filed a Motion for 
Partial Summary Judgment concerning, among other things, the legal basis to fill and refill the 
reservoirs under the pertinent storage water rights. Specifically, the State seeks the inclusion of 
the following remark within the forthcoming partial decrees for the Basin 01 reservoir storage 
water rights: 
This right is filled for a given irrigation season when the total 
quantity of water that has accumulated to storage under this right 
equals the decreed quantity. Additional water may be stored under 
this right but such additional storage is inCidental and subordinate 
to all existing and future water rights. 
See, e.g., Memorandum in Support of State ofldaho's Motion for Partial Summary Judgment 
("SJ Memorandum"), dated February 21, 2012, pp. 6-7; and 15. 
Because of the potential state-wide implications of the requested remark, 
irrigation entities located in Basins 63 (Boise River) and 65 (Payette River), including Black 
Canyon Irrigation District, New York Irrigation District, Pioneer Irrigation District, the Payette 
River Water Users Association, and the Boise Project Board of Control (the "Irrigation 
Entities"), sought to raise their concerns regarding the matter. To that end, the Irrigation Entities 
filed: (1) a Motion For Leave to File Amicus Brief: State ofldaho's Motion Concerning "Refill" 
of Bureau of Reclamation Storage Rights ("Amicus Motion") in the Basin 01 subcases; and (2) a 
2 The Basin 01 proceedings are Subcase Nos.: 01-02064, Ol-02064A, 01-02064B, 
01-02064C, 01-02064D, Ol-02064E, 01-02064F, 01-02064L, 01-10042, 01-10042A, 01-10042B, 
01-10053A, and 01-10190 (the "American Falls" Subcases); and 01-02068, 01-02068D, 
01-02068E, 01-02068F, 01-02068M, 01-02068¥, 01-10043, 01-10043A, 01-10043E, 01-10191, 
and 01-10389 (the "Palisades" Subcases). 
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concurrent Petition to Designate Basin-Wide Issue ("Petition"). The Irrigation Entities filed both 
documents on June 8, 2012, and the Amicus Motion included the Irrigation Entities' proposed 
amicus brief. 
The Irrigation Entities undertook these actions because the Basin 63 and 65 
irrigation storage water rights, which have long been partially decreed by the SRBA Court, do 
not contain a "refill"-related remark, let alone the remark proposed by the State in the Basin 01 
subcases. Moreover, for decades the Basin 63 and 65 projects have stored water after flood 
control releases without any remark, something the State contends is illegal in the Basin 01 
proceedings. The State ofldaho contends a "refill" remark, if decreed, applies state-wide and, 
therefore, governs reservoir operations in Basins 63 and 65. The Irrigation Entities disagree. 
On June 11, 2012, the SRBA Court issued a Notice of Hearing on Petition to 
Designate Basin-Wide Issue ("Notice") in response to the Irrigation Entities' June 8, 2012 
Petition. The Court's Notice set the matter for hearing on September 10, 2012. 
On or about June 19, 2012, the State ofldaho opposed the Irrigation Entities' 
Amicus Motion, filing its Response to Motion for Leave to File Amicus Brief ("Amicus 
Opposition'') together with a corresponding affidavit of counsel containing several hundred 
pages of exhibits. The State opposed the Amicus Motion because "[t]he record amply 
demonstrates there is nothing new about the 'refill' issues presented in [the Basin 01 subcases]." 
Amicus Opposition, p. 2. Special Master Dolan heard oral argument on the Irrigation Entities' 
Amicus Motion on June 21, 2012. 
During the hearing, the Irrigation Entities' disagreed with the State's 
characterization of the refill issue, and with the State's eleventh-hour supplementation of the 
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record on the eve of hearing. The Irrigation Entities requested permission to review and reply to 
the State's Amicus Opposition and to the correct factual errors contained therein. 
Special Master Dolan granted the Irrigation Entities' Amicus Motion and filed the 
amicus brief with the Court. However, Special Master Dolan denied the Irrigation Entities' 
request to reply to the State's Amicus Opposition and corresponding affidavit of counsel. See 
Order on Amicus Motions (filed June 22, 2012}, pp. 2-3; see also, Order Clarifying Order on 
Amicus Motions (filed June 27, 2012}, p. 2 (wherein Special Master Dolan specifically stated: 
"[T]he Amici shall not make further filings in these subcases as amicus curiae and the State shall 
not respond any further to their Amicus Brief or Response.'1. 
Notwithstanding the admonition contained in Special Master Dolan's June 27 
clarifying order (both preventing the Amici from making further filings, and preventing the State 
from further responding}, the State again alleged and relied upon erroneous facts regarding the 
partial decrees entered in the Basin 63 and 65 storage water right proceedings within its June 29 
summary judgment reply brief Consequently, the errors and mischaracterizations contained 
within the State's briefing in the Basin 01 subcases continue unabated and stand uncorrected, 
until now. 
Despite sporadic and unsupported statements to the contrary, the State's proposed 
''refill" remark and supporting legal arguments implicate reservoir storage and release operations 
outside of Basin 01. Excerpts from the State's briefing of the issue demonstrating its broader-
than-Basin 01 application include: 
• "Idaho law requires that storage 'refill' be subordinate to all existing and 
future water rights because priority 'refill' would result in decreeing un-
quantified, open-end[ed] rights to 'excess' water. The State's 'refill' 
remark satisfies Idaho law and is consistent with historic reservoir 
operations and water rights administration, while the priority 'refill' 
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remark sought by the Surface Water Coalition is contrary to law and to 
both current and historic operations and administration" {SJ 
Memorandum, p. 3); 
• "[A]n Idaho storage water right is entitled to only a single 'fill' each 
irrigation season, unless the water right specifies otherwise" (ld., p. 18); 
• "Idaho law prohibits decreeing a water right that authorizes 
unsubordinated storage 'refill.' As a matter of Idaho law, 'refill' storage 
must be fully subordinated to satisfy the requirement that storage rights be 
defined with a meaningful limit on the annual storage quantity" (ld., 
p. 29); 
• "The State's proposed refill remark is consistent with Idaho law because it 
subordinates storage refill to existing and future water rights ... The 
State's remark subordinates storage 'refill' to all existing and future water 
rights, and thus would authorize diversions to storage in excess of the 
decreed quantities only if all other water rights had also been filled" (Id., 
p. 34); 
• "In 1983, the Bureau filed statutory claims with the Department for 
storage 'refill' water rights at American Falls Reservoir, Palisades 
Reservoir, and Island Park Reservoir ... the Bureau also filed a statutory 
storage 'refill' claim for Arrowrock Reservoir ... These statutory 'refill' 
claims were numbered 1-4052, 1-4056,21-4156, and 63-5262, and the 
Bureau also claimed them in the SRBA. The Department recommended 
disallowance of the SRBA 'refill' claims. All of the Bureau's statutory 
'refill' claims were decreed disallowed by this Court - including the 
Arrowrock: 'refill' claim, 63-5262" {Amicus Opposition, p. 4); 
• "The position ofthe Bureau, the Coalition and the Movants [the Amicus 
Curiae] is that a water right to divert natural flow into a federal reservoir 
is not limited to the amount of water recited in the 'quantity' element of 
the water right. This position is flatly contrary to the most basic principles 
of the prior appropriation doctrine as established by Idaho law" (Id., p. 9); 
• "[T]he legal question at the heart of the State's Motion certainly has 
state-wide application" (!d., p. 1 O)l; 
3 The entire sentence reads: 
Thus, while the legal question at the heart of the State's Motion 
certainly has state-wide application, its resolution does not require 
a basin-wide issue or any other type of special proceeding, any 
more than a basin-wide proceeding would be necessary to 
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• "It is undisputed that the State's proposed remark is consistent with water 
rights administration in Water District No. 63 and Water District No. 65" 
(ld., pp. 12-15, wherein the State cites affidavit testimony of the Water 
District 63 and 65 Watermasters, and further states: "[t]he subordinated 
'refill' of the State's summary judgment motion is fully consistent with 
water rights administration in [Water District Nos. 63 and 65], and also in 
District No. 1 ... the subordinated 'refill' ruling sought by the State's 
Motion is consistent with historic 'refill' operations at all of the large 
federal reclamation reservoirs in the State."); 
• "A similar [refill] concern led the Department's (sic] to recommend in 
subcase 63-303 that the Bureau's previously decreed right to divert 8,000 
cfs to storage in Arrowrock be partially decreed in the SRBA with an 
'annual volume' of271,600 acre-feet rather than a continuous diversion 
rate. Former Director David Tuthill explained the reasoning: 'we have 
used the policy throughout the state for these large reservoirs that they get 
one fill under their priority-more can be stored if water is available to fill 
all priorities. This prevents a senior reservoir from continuing to fill and 
release all season long"' (Reply in Support of State of Idaho's Motion for 
Partial Summary Judgment ("SJ Reply''), dated June 29,2012, p. 25 
(emphasis in original)); 
• "[U]nder Idaho law a water right to divert natural flow into a reservoir has 
'filled' and is no longer in priority after diversions have reached the 
annual volume limit established by the 'quantity' element" (/d., p. 29); 
• "Just as at Lucky Peak Dam, at American Falls and Palisades, 'the entire 
flow of[the] river is diverted and then artificially released"' (/d., p. 31); 
• "Operational releases of stored water and its distribution to [reservoir] 
spaceholders are matters of federal law and contracts, not state water 
rights" (/d., p. 36); 
• "[T]he Bureau and the [reservoir] spaceholders were aware of the risks of 
flood control and contractually accounted for them" (/d., 37); 
• "Further, as the Watermasters for Water District No. 63 and Water District 
No. 65 and the Department's Technical Hydrologist for Basin 63 and 
detemlln.e whether a 100 cfs water right for irrigation use is 
entitled to divert more than 100 cfs in priority. 
Amicus Opposition, pp. 10-11 (emphasis added). The State expressly concedes the "state-wide 
application" of its arguments regardless of whether one agrees that the issue need not be 
addressed in a separate special proceeding. 
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Basin 65 affirmed in their affidavits, the State's Motion also is consistent 
with water rights administration in those Districts" (Id., pp. 48-49); 
• "As previously discussed, and as confirmed by ... the W atermasters for 
Water District Nos. 63 and 65, and the Department's Technical 
Hydrologist for Basin Nos. 63 and 65, the State's Motion is consistent 
with this historic practice" (Id., p. 50); and 
• "The undisputed record demonstrates that the question of 'refill' priority 
has been recognized for quite some time, and a right to priority 'refill' 
has been through SRBA claims and objections-including a claim in 
Basin 63" (ld., pp. 52-54, wherein the State again refers to the 
adjudication of Arrowrock storage right no. 63-5262, and how the State's 
refill position "is nothing new" having already been expressly considered 
and decided (and "disallowed") by the SRBA Court in the context of the 
Arrowrock subcases ). 
The Irrigation Entities seek to separate the narrow issue of the propriety of the 
State's proposed storage refill remark from the Basin 01 proceedings, and consolidate that issue 
within the Basin-Wide Issue proposed by the Petition, dated June 8, 2012. The Irrigation Entities 
seek this separation and consolidation because the State's refill arguments mischaracterize the 
record of the Arrowrock subcases, and implicate storage reservoir operations state-wide. See, 
e.g., Amicus Opposition, p. 10 ("[T]he legal question at the heart of the State's Motion certainly 
has state-wide application."). The Irrigation Entities attempted to correct the State's 
mischaracterizations via their amicus filings in the Basin 01 proceedings, but Special Master 
Dolan refused those attempts. See, e.g., Order Clarifying Order on Amicus Motions (filed 
June 27, 2012), p. 2. Given the "state-wide" implications of the State's proposed "refill" remark, 
consolidation of this matter with the Irrigation Entities' proposed Basin-Wide Issue is 
appropriate and necessary to protect the finality of the storage water right partial decrees long 
since issued in Basins 63 and 65. 
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III. 
ARGUMENT 
A. Preliminary Note-Correction Of The State's Repeated Mischaracterization 
Of The Record 
The State improperly asserts the Bureau's 1983 statutory Arrowrock ''refill" 
claim, filed with IDWR four years before the SRBA commenced, became adjudication claim 
no. 63-5262. The Bureau did not use or reference the term "refill" when it filed its subsequent 
SRBA claims in 1988 and 1989. Consequently, contrary to the State's contentions, the "refill" 
issue was not decided (and could not be decided) by the SRBA Court in the context of the 
Arrowrock subcases. See Affidavits ofTiffiny Hudak ("Hudak Aff.") and Scott L. Campbell 
("Campbell Aff.") at~ 7 and 2, respectively. Neither the SRBA claims for, nor the 
recommendations of, water right nos. 63-5262 and 63-303 contained any use of, or reference to, 
the term "refill." 
At best, the State's arguments regarding the SRBA disposition of claim 
no. 63-5262 are sloppy. At worst, and more troubling, is the fact that the State's 
mischaracterizations appear intentional. While footnote 8 ofthe State's Amicus Opposition 
supposedly cites to records supporting its claim no. 63-5262 ''refill"-based contentions, the 
Second Affidavit of Michael C. Orr fails to attach the IDWR backfile or SRBA claims for water 
right no. 63-5262. Instead, tlie only records contained within the Second Orr Affidavit 
specifically related to claim no. 63-5262 are the pre-SRBA 1983 statutory claim and related 
correspondence found at Exhibit 4 of the affidavit. 4 
4 Rather than re-file the voluminous Second Affidavit ofMichae1 C. Orr, dated 
June 19, 2012, in this matter, the Irrigation Entities instead request the Court take judicial 
notice of the affidavit under I.R.E. 201(d). 
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Counsel for Pioneer Irrigation District checked with Mr. Orr's office to ensure 
that it had a complete set of the pertinent Orr affidavit exhibits. Hudak Aff., ~ 4-6. Mr. Orr's 
office provided comsel for Pioneer with a new, replacement set of the pertinent affidavit exhibits 
(Exhibit Nos. 19, 21, and 23). Id., ~ 6. The replacement set of exhibits provided by Mr. Orr's 
office were identical to those previously served and likewise failed to include the SRBA claims 
for water right 63-5262. I d. Thus, the SRBA claims for water right no. 63-5262 were neither 
cited correctly by Mr. Orr, nor provided to the Court in the Basin 01 subcases. True and correct 
copies of the SRBA claims for water right no. 63-5252 are attached to the Hudak Affidavit. See 
Hudak Aff., Ex. B. The SRBA claims demonstrate the clear absence of any reference to "refill" 
of storage water in Arrowrock Reservoir. 
The State's reference to, and use of, the Notice of Clarification signed by Pioneer 
Irrigation District ("Pioneer") in Consolidated Subcase No. 91-63 also mischaracterizes the 
record and the purpose of the document. Campbell Aff., ~ 9. Pioneer's declination to ''re-open, 
the SRBA Court's disallowance of claim 63-5262 had nothing to do with the ''refill'' issue, nor 
could it, because the underlying SRBA claim for the water right did not raise the issue. I d. 
Instead, Pioneer's participation in the Notice for Clarification was for the purpose of recognizing 
that the Department (and, subsequently, the SRBA Court) combined claim nos. 63-303 and 63-
5262, rendering claim no. 63-5262 unnecessary. Id. Thus, Pioneer, among others, was 
clarifying that the disallowance of claim no. 63-5262 was acceptable, and that it would continue 
to prosecute its beneficial ownership claims in the remaining Basin 63 storage claim subcases 
consolidated in Subcase No. 91-63. Id. 
SRBA Claim No. 63-5262 was not disallowed by IDWR or the Court because it 
constituted an improper ''refill" claim. Rather, the claim was disallowed because it was 
MEMORANDUM IN SUPPORT OF MOTION TO CONSOLIDATE ISSUE 
REGABDING "REFILL" OF BUREAU OF RECLAMATION STORAGE RIGHTS -10 Cllent2487616. 1 
combined with, and in the parlance of the pertinent IDWR Director's Report recommendation: 
"RECOMMENDED AS RIGHT NO. 63-303." Campbell Aft:, Exs. A and F. 
Contrary to the State's erroneous, unsupported assertions, the '~fill" issue was 
not addressed in the context of the Arrowrock: subcases. Likewise, Pioneer did not acquiesce to 
any such refill determination via the cited Notice of Clarification. Nonetheless, the State 
represented otherwise to this Court on two separate occasions (in its Amicus Opposition (p. 4), 
and again in its Summary Judgment Reply (pp. 25; 52-54)) in the Basin 01 subcases. Such 
actions are unconscionable. 
B. Legal Standards Governing Consolidation 
Idaho Rule of Civil Procedure 42(a) provides: 
When actions involving a common question oflaw or met are 
pending before the court, it may order a joint hearing or trial of any 
or all the matters in issue in the actions; it may order all the actions 
consolidated; and it may make such orders concerning proceedings 
therein as may tend to avoid unnecessary costs or delay. 
Similarly, Administrative Order ("AO") 1, Section 11 provides for the separation 
and consolidation of issues or subcases in the SRBA. Specifically: 
Any matter at issue in any proceeding in the adjudication, 
including portions of or entire subcases, may be consolidated with 
or separated from any other matter at issue in the adjudication. 
Any party to a subcase may move for consolidation or separation 
of claims or issues ... If a motion to consolidate concerns issues 
from subcases which are all before the same Special Master, it 
shall be served only on parties to those subcases and shall be 
decided by the Special Master. If such a motion concerns basin-
wide issues or issues from subcases which are not all before the 
same Special Master, it shall be served on all parties to those 
subcases, noticerl through the Docket Sheet Procedure and decided 
by the Presiding Judge or a Special Master by Special Order of 
Reference. 
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A note to AOl, Section 11 provides: 
A motion to consolidate subcases is appropriate in situations where 
common issues of law or fact present themselves in more than one 
subcase and resolution of those issues can be most expeditiously 
and effectively achieved through presentation to the Presiding 
Judge or a Special Master in consolidated hearings. 
As discussed below, common issues of law are present regarding the finality of 
the Basin 63 and 65 reservoir storage water rights and the ''refill" position advanced by the State 
of Idaho in the Basin 01 subcases. 
C. Separation And ConsoDdation Of The Refill Issue Is Appropriate Given The 
"State--Wide" Implications Of The State's Proposed Remark And Supporting 
Argument 
Rather than confining itself to reservoir operations and management in Basin 01, 
the State's arguments supporting its proposed "refill" rematk concede the "state-wide" nature of 
the issue. See, e.g., Amicus Opposition, p. 10 ("[T]he legal question at the heart of the State's 
Motion certainly has state-wide application."). Section II, above, illustrates the far-reaching 
implications of the State's position given its references to what Idaho law "requires" and 
''prohibits" regarding the administration of reservoir storage water rights. Moreover, the State's 
Basin 01 arguments specifically reference and implicate water rights, storage reservoirs, and 
watermaster administration of the same in Basins 63 and 65. 
The propriety, necessity, and application of the State's proposed "refill" remark is 
an issue of significant importance in the Basin 01 subcases. That common issue fonns the basis 
of the Irrigation Entities' June 8, 2012 Petition seeking to designate the matter as a Basin-Wide 
Issue. Separation of the issue from the Basin 01 proceedings, and the subsequent consolidation 
of the issue in the Basin-Wide Issue proceedings, is appropriate given the "state-wide" 
application of the issue. 
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Resolution of the issue in a focused, separate Basin-Wide Issue proceeding is 
most protective of the rights and interests of other potentially affected parties outside of 
Basin 01. This is particularly true when, as here, the issue is not confined to subcases pending 
before the same Special Master, and broadcast notice under the Docket Sheet procedure is, 
therefore, required. See A01, § 11. 
Separation and consolidation of the ''refill" issue also presents the most 
expeditious and financially prudent path to resolution, rather than forcing others (such as those 
in Basins 63 and 65) to pursue appellate challenges of the decisions in the Basin 01 subcases 
because of potential adverse impacts upon the integrity and finality of the Basin 63 and 65 partial 
decrees. 
' 
The Irrigation Entities submit that the "refill" issue, as now developed in the 
Basin 01 subcases, involves a question of law implicating water rights administration beyond the 
confines of Basin 0 I. Consequently, resolution of the issue in a Basin-Wide Issue proceeding is 
most appropriate. 
D. The State's Proposed Remark And Posidon Are Barred From Applieadon In 
Basin Nos. 63 And 65 
To the extent the State contends a "refill" remark is necessary to govern reservoir 
operations throughout the state, or that the remark it proposes in the Basin 01 proceedings 
governs the administration of storage operations beyond Basin 01, that contention is wrong. 
Moreover, the State is barred from seeking the imposition of such a remark {or the administration 
of storage rights accordingly) for any storage rights previously adjudicated in the SRBA, 
including those in Basins 63 and 65. 
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1. Res Judicata 
Res judicata is comprised of claim preclusion {true res judicata) and issue 
preclusion {collateral estoppel). Hindmarsh v. Mock, 138 Idaho 92, 94, 57 P.3d 803, 805 {2002). 
Under the principles of claim preclusion {true res judicata), a valid final judgment rendered on 
the merits by a tribunal of competent jurisdiction is an absolute bar to a subsequent action 
between the same parties upon the same claim. !d. {citations omitted). 
The doctrine of claim preclusion bars not only subsequent relitigation of a claim 
previously asserted, but also serves as an absolute bar to claims relating to the same cause of 
action which might have been made. Hindmarsh, 138 Idaho at 94, 57 P.3d at 805 {citations 
omitted). Consequently, res judicata bars relitigation of matters already raised, and those that 
could or should have been raised from the outset. !d., see also, U.S. Bank National Ass 'n v. 
Kuenzli, 134 Idaho 222, 999 P .2d 877 {2000). The doctrine of res judicata extinguishes all 
claims arising out of the same transaction, or series of transactions out of which the cause of 
action arose. U.S. Bank National Ass 'n, 134 Idaho at 226, 999 P.2d at 881. 
In order for claim preclusion to bar a subsequent action there are three 
requirements: {1) the same parties; {2) the same claim; and {3) a valid final judgment Ticor 
Title Co. v. Stanion, 144 Idaho 119, 123, 157 P.3d 613,618 {2007). 
The Irrigation Entities believe the Basin 01 proceedings mark the first time within 
the SRBA where the State of Idaho exhorts the need for a "refill" remark before reservoirs may 
fill more than once regardless of the circumstances surrounding the releases of stored water. 
Consequently, none of the partially decreed storage rights in Basins 63 and 65 contain such a 
remark. See, e.g., Campbell Aff., Exs. D and E. To the extent the State deems such a remark to 
be necessary, or to the extent the State contends it is able to administer reservoir storage rights 
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accordingly even in the absence of such a remark, those contentions and efforts are barred by the 
application of res judicata. 
There is no question the State of Idaho is, and has been, a party to the SRBA since 
its inception. Likewise, there is no question the storage right partial decrees issued in Basins 63 
and 65 are valid final judgments of the underlying storage right claims. See, e.g., IDAHO 
CODE§ 42-1412(6) ("The district court shall enter a partial decree determining the nature and 
extent of the water right which is the subject of the objection or other matters which are subject 
to the objection"); AO 1, § 14( d) (''Partial decrees are final judgments and cannot be modified by 
an administrative proceeding except as provided in I. C. § 42-222"); and Order Conditionally 
Granting Motion to Set Aside Partial Decrees (Dec. 3, 2003; Melanson), pp. 7-9 (confirming 
AOl § 14(d)'s Rule 60-basedjudgment set aside standards). 
The State had ample opportunity to pursue its "refill" position in the Basin 63 
and 65 storage water right subcases. It did not. Those water rights were subsequently partially 
decreed by this Court absent consideration of the issue and absent any corresponding refill 
remark. See, e.g., Campbell Aff., Exs. D and E. 
The State also contends within the Basin 01 proceedings that: (1) "Operational 
releases of stored water and its distribution to [reservoir] spaceholders are matters of federal law 
and contracts, not state water rights"; and (2) ''the Bureau and the [reservoir] spaceholders were 
aware of the risks of flood control and contractually accounted for them." SJ Reply, pp. 36 
and 37, respectively. The Irrigation Entities disagree. 
There is a long-standing and well established practice of dealing with flood 
control releases in Basins 63 and 65. In the Boise Basin, the Irrigation Entities, the Bureau, and 
the Army Corps of Engineers entered into a Memorandum of Agreement ("MOA") directing 
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how the three Boise River reservoirs are jointly operated and how water storage is accomplished 
in conjunction with flood control releases. Thus, improper ''refill" (at least as the State defines it 
within the context of the Basin 01 proceedings) has occurred for decades in the Boise and 
Payette Basins with the State's knowledge, and absent any objection or alteration. See Affidavits 
of Rex Barrie, Basin 63 Watermaster and Ron Shurtleff: Basin 65 Watermaster, both dated 
June 8, 2012, and filed in the Basin 01 proceedings.5 
Also, several natural flow water rights in the Boise Basin are subordinate to 
reservoir storage rights during the "shoulder season" (between March 15 and April 1, and 
between October 31 and November 15 each year). See, e.g., Campbell Aff., Ex. G. This 
subordination remark protects the importance of water storage by expressly subordinating the 
diversion of otherwise senior natural flow water rights during that time period. The shoulder 
season subordination remark appears prominently on the face of the pertinent water right partial 
decrees and specifically references the: 
the Memorandum of Agreement between the U.S. Department of 
the Army and the U.S. Department of the Interior for Flood 
Control Operations of the Boise River Reservoirs, dated 
November 1953, the Water Control Manual for Boise River 
Reservoirs dated April 1985, and any future amendments or 
revisions thereto pursuant to state or federal procedures or law .... 
Id. The presence of this remark in the water right partial decrees demonstrates that the issue of 
''refill" juxtaposed with flood control releases does involve state water rights, and is not merely 
accounted for within the spaceholder contracts contrary to the State's erroneous arguments 
otherwise. Also, the shoulder season subordination remark demonstrates instances where storage 
5 As with the Second Affidavit of Michael C. Orr, dated June 19, 2012, the Irrigation 
Entities request the Court take judicial notice of the Barrie and Shurtleff affidavits under 
LR.E. 201(d). 
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fill and "refill'' are paramowtt even to senior natural flow rights-a reality directly contradicting 
the State's Basin 01 position (i.e., out-of-priority storage and "refill" are not automatically 
subordinate as the State contends). 
These Basin 63 remarks and issues were not developed in a vacuum. The State of 
Idaho has long administered the Basin 63 storage water rights accordingly. Furthermore, the 
State never raised the need fur a remark authorizing ''refill" during the course of the adjudication 
of the Boise Basin despite that proceeding serving as the logical and required time to do so. 
Thus, the State's argument that Idaho law "needs" or "requires" the inclusion of such a remark at 
this late date in the Basin 01 proceedings is both dubious and barred as a matter of law. 
As noted above, the doctrine of res judicata bars relitigation of matters raised, or 
those that could or should have been raised in prior proceedings. U.S. Bank National Ass 'n, 
supra. Consequently, res judicata bars both the after-the-fact inclusion of a "refill" remark in 
the Basin 63 and 65 storage water rights, and the administration of those rights in accordance 
with the State's position even in the absence of an express remark. In sum, the State had its 
chance and, as the record demonstrates, the "refill" issue was not previously raised in the context 
of the SRBA in Basins 63 or 65 despite the State's erroneous representations otherwise. 
l. Impermissible Collateral Attack On Existing Partial Deuees 
To the extent the State attempts to impose the need for a "refill" remark upon any 
previously partially decreed storage water rights, those attempts represent an impermissible 
collateral attack on those partial decrees. Likewise, any attempt to administer partially decreed 
storage water rights accordingly absent an express remark wtder the guise of state policy also 
represents an impermissible collateral attack on the existing partial decrees. 
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Traditionally applied to administrative water right licenses, the collateral attack 
doctrine provides sound guidance when considering the finality of partial decrees. General I y 
speaking, the collateral attack doctrine precludes both the Idaho Department of Water Resources 
and water right claimants from using the SRBA to re-open, reconfigure, or re-condition 
administrative water right licenses. See, e.g., IDAHO CODE§ 42-220; see also, Order on 
Challenge (Consolidated Issues) of"Facility Volume'' Issue and "Additional Evidence" Issue 
(Dec. 29, 1999; Wood), pp. 14-16 (quoting and adopting Special MasterHaemmerle's findings) 
("Having determined that I. C.§ 42-220 binds the state to licensed rights, those same licenses are 
also binding on the license holder ... If the license is not appealed when issued, any attempt to 
appeal the license in a subsequent judicial proceeding, like the SRBA, would constitute a 
collateral attack on the license."). 
Partial decrees issued by the SRBA Court are at least as binding as administrative 
water right licenses. In fact, partial decrees are entitled to greater weight given their final 
judgment status, and the fact they supersede administrative licenses in the adjudication. Any 
attempt by the State to impose a storage "refill" remark in Basins 63 or 65, administratively or 
otherwise, would constitute an impennissible collateral attack on the existing partial decrees. 
3. Law Of The Case 
Lastly, the law of the case doctrine also precludes actions by the State to impose 
its reservoir "refill" remark and related administrative regime in Basins 63 or 65. 
It is well accepted that issues not argued before the trial court will not be 
considered when raised for the first time on appeal. Mackowiak v. Harris, 146 Idaho 864, 866 
(2009). Similarly, the decision on an issue oflaw made at one stage of a proceeding becomes 
precedent to be followed in successive stages of the same litigation. Swanson v. Swanson, 134 
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Idaho 512, 516 {2000); accord Black's Law Dictionary. Eighth Edition {2004) {which defines 
"Law of the Case" in part as: "An earlier decision giving rise to the application of the doctrine," 
and also related to "Law of the Trial; Res Judicata; Stare Decisis." "Law of the Trial" is defined 
as: "A legal theory or court ruling that is not objected to and is used or relied on in a trial.''). 
Despite ample opportunity to do so, the State failed to raise the "refill" issue 
during the Basin 63 and 65 storage right proceedings. Likewise, the State failed to object to the 
lack of any such remark in those subcases and the resulting partial decrees. Consequently, any 
attempt by the State at this late date to impose a reservoir ''refill" remark or remark-based 
administrative regime in Basins 63 or 65 is barred by its failure to raise, let alone object to, the 
issue during the pertinent Basin 63 and 65 proceedings. 
IV. 
CONCLUSION 
The Irrigation Entities respectfully request that the "refill" issue currently being 
litigated in the Basin 01 proceedings be separated from those proceedings and consolidated into 
the proposed Basin-Wide Issue. An issue of such far-reaching importance is better and more 
appropriately addressed in the context of a Basin-Wide Issue proceeding than it is within the 
limited universe of a discrete set of subcases. 
DATED this I \~day of July, 2012. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
By u_ 
Alloiew J. W aldera- Of the Firm 
Attorneys for Pioneer Irrigation District 
and Payette River Water Users 
Association 
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DATED this I ( 
4;--;;::f July, 2012. 
BARKER ROSHOLT&. SIMPSON, LLP 
By/~") 
6\lbCrtP. Barker- Of the Firm 
Shelley M. Davis- Of the Firm 
Attorneys for Boise Project Board of 
Control 
DATED this ( l +)1.. day of July, 2012. 
McDIMTr & MILLB~ LLP 
~~~~---~~~~------­
es F. McDevitt- Of the Firm 
Attorneys for Black Canyon Irrigation 
District and New York Irrigation District 
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Shelley M Davis I o. Oep ty 
BARKER ROSHOLT & SIMPSON~ IJ:Y---·-'-'-~~_. 
101 W. Jefferson Street, Suite 102 t 
Boise, Idaho 83 702 
Telephone (208) 336-0700 
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Attorneys for Boise Project Board of Control 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
MOTION TO CONSOLIDATE ISSUE RE "REFILL" 
Basin-Wide Issue 17 
Subcase No.: 00-91017 
MOTION TO CONSOLIDATE ISSUE 
REGARDING "REFILL" OF BUREAU OF 
RECLAMATION STORAGE RIGHTS 
OF BUREAU OF RECLAMATION STORAGE RIGHTS- 1 Cllent:2487845.1 
Black Canyon Irrigation District, New York Irrigation District, Pioneer Irrigation 
District, the Payette River Water Users Association1, and the Boise Project Board of Control 
(collectively the "Irrigation Entities''), by and through undersigned counsel of record and 
pursuant to Idaho Rule of Civil Procedure 42(a) and SRBA Administrative Order 1, Section 11, 
hereby move the Court for an order separating the storage reservoir ''refill" issue now pending in 
Basin 01 proceedings, and consolidating the same within the Basin-Wide Issue requested by the 
Irrigation Entities in their Petition to Designate Basin-Wide Issue, filed June 8, 2012.2 
The Irrigation Entities seek consolidation of the "refill" issue because: (1) the 
issue has potential state-wide application and the State's briefing of the issue concedes as much; 
(2) Basin-Wide Issue treatment of the matter is the most protective of the rights and interests of 
other affected parties outside of Basin 01; and (3) separation and consolidation of the issue 
presents the most expeditious and financially prudent path to resolution, while also minimizing 
the risk of conflicting decisions in separate judicial and administrative proceedings. 
This motion is supported by the Affidavits ofTiffiny Hudak and Scott L. 
Campbell, and the corresponding Memorandwn in Support filed contemporaneously herewith. 
1 The membership of the Association includes: Bane Butler Ditch, Bilbrey Ditch 
Company Ltd., Black Canyon Irrigation District, Colwell Ranches LLC, Davis Cattle Company, 
Emmett Irrigation District, Enterprise Ditch Company Ltd., Farmers Co-op Irrigation Company 
Ltd., City of Fruitland, Fry Ranch, Island Capital, Last Chance Ditch Company, Letha Irrigation, 
Lower Payette Ditch Company, Noble Ditch Company Ltd., Payette County Drainage District 
No.2, Reed Ditch Company, Seven Mile Ranches, and Washoe Irrigation & Water Power. 
2 The Basin 01 proceedings are Subcase Nos.: 01-02064, 01-02064A, 01-02064B, 
01-02064C, 01-02064D, 01-02064E, 01-02064F, 01-02064L, 01-10042, 01-10042A, 01-10042B, 
01-10053A, and 01-10190 (the "American Falls" Subcases); and 01-02068, 01-02068D, 
01-02068E, 01-02068F, 01-02068M, 01-02068Y, 01-10043, 01-10043A, 01-10043E, 01-10191, 
and 01-10389 (the "Palisades" Subcases). 
MOTION TO CONSOLIDATE ISSUE RE "REFILL" 
OF BUREAU OF RECLAMATION STORAGE RIGHTS -2 Client:2487846.1 
This motion is also supported by the Affidavits of Rex Barrie and Ron Shurtleff, both dated 
June 8, 2012, on file with the Court in the Basin 01 proceedings. 
DATED this )l4h. day of July, 2012. 
MOTION TO CONSOLIDATE ISSUE RE "REFD..L'' 
MOFFATI, THOMAS, BARRETI, ROCK & 
FIELDS, CHARTERED 
By~-OftheFinn 
Attorneys for Pioneer Irrigation District 
and Payette River Water Users 
Association 
OF BUREAU OF RECLAMATION STORAGE RIGHTS- 3 Client:2487845.1 
DATED this //~y of July, 2012. 
BARKER ROSHOLT & SIMPSON, LLP 
a~do ~ 
/Albert P. Barker-· Of the Firm 
Shelley M. Davis- Of the Fiml 
Attorneys for Boise Project Board of 
Control 
DATED this \ \-th day of July, 2012. 
MOTION TO CONSOLIDATE ISSUE U "REFILL" 
McDEvrrr & Mn.LER, LLP 
By-++~j;L;,..__,..:,/_.f.e... ___ _ 
ies F. McDevitt- Of the Firm 
Attorneys for Black Canyon Irrigation 
District and New York Irrigation District 
OF BUREAU OF RECLAMATION STORAGE RIGID'S- 4 Cllent:2487846.1 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ( \th day of July, 2012, I caused a true and 
correct copy of the foregoing MOTION TO CONSOLIDATE ISSUE REGARDING "REFILL" OF 
BUREAU OF RECLAMATION STORAGE RIGHTS to be served by the method indicated below, and 
addressed to the following: 
Original to: 
SNAKE RivER BASIN ADJUDICATION 
Clerk of the District Court 
253 Third Avenue North 
P.O. Box 2707 
Twin Falls, ID 8 
Copies to: 
Director 
IDAHO DEPARTMENT OF WATER RESOURCES 
P.O. Box 83720 
Boise, ID 83720-0098 
Natural Resources Division Chief 
Office of the Attorney General 
STATE OF IDAHO 
P.O. Box 44449 
Boise, ID 83711-4449 
Environmental & Natural Resources 
UNITED STATES DEPARTMENT OF JUSTICE 
MSC033 
550 West Fort Street 
Boise, ID 83724 
Acting Regional Director PN Region 
U.S. BUREAU OF RECLAMATION 
1150 N. Curtis Road 
Boise, ID 83706-1234 
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( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
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( ) Overnight Mail 
( ) Facsimile 
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US DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATL' RESOURCES 
550 WEST FORT STREET, MSC 033 
BOISE, ID 83724 
MINIDOKA IRRIGATION DISTRICT 
Represented by: 
W KENT FLETCHER 
1200 OVERLAND AVE 
PO BOX 248 
BURLEY, ID 83318 
Phone: 208-678-3250 
DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 
Return to SRBA Home Page 
SRBA 
SUBCASE MAILING LIST 01-02068 
Return to SRBA Home Page 
IDAHO POWER COMPANY 
Represented by: 
ADAM T DEVOE 
BROWNSTEIN HYATT & FARBER PC 
410 17TH STREET, 22ND FL 
DENVER, CO 80202 
Phone: 303-223-1100 
AMERICAN FALLS RESERVOIR 
Represented by: 
C THOMAS ARKOOSH 
CAPITOL LAW GROUP, PLLC 
301 MAIN ST 
PO BOX 32 
GOODING, ID 83330 
Phone: 208-934-8872 
IDAHO POWER COMPANY 
Represented :Py: 
JAMES C TUCKER 
IDAHO POWER CO 
1221 WEST IDAHP STREET 
BOISE, ID 83702-5627 
Phone: 208-388-2112 
JERRY R RIGBY 
Represented by: 
JERRY R. RIGBY 
25 N 2ND E 
PO BOX 250 
REXBURG, ID 83440-0250 
Phone: 208-356-3633 
A & B IRRIGATION DISTRICT 
BURLEY IRRIGATION DISTRICT 
Represented by: 
JOHN K SIMPSON 
1010 W JEFFERSON, STE 102 
PO BOX 2139 
BOISE, ID 83701-2139 
Phone: 208-336-0700 
CITY OF POCATELLO 
Represented by: 
JOSEPHINE P BEEMAN 
409 W JEFFERSON ST 
BOISE, ID 83702 
Phone: 208-331-0950 
STATE OF IDAHO 
Represented by: 
NATURAL RESOURCES DIV CHIEF 
STATE OF IDAHO 
A'M'ORNEY GENERAL'S OFFICE 
PO BOX 44449 
BOISE, ID 83711-4449 
A & B IRRIGATION DISTRICT 
BURLEY IRRIGATION DISTRICT 
Represented by: 
PAUL L ARRINGTON 
113 MAIN AVE W, STE 303 
PO BOX 485 
TWIN FALLS, ID 83303-0485 
Phone: 208-733-0700 
ABERDEEN AMERICAN FALLS 
BINGHAM GROUND.WATER DISTRICT 
BONNEVILLE JEFFERSON GROUND 
JEFFERSON CLARK GROUND WATER 
MADISON GROUND WATER DISTRICT 
MAGIC VALLEY GROUND WATER DIST 
NORTH SNAKE GROUND WATER DIST 
Represented by: 
RANDALL C BUDGE 
201 E CENTER, STE A2 
PO BOX 1391 
POCATELLO, ID 83204-1391 
Phone: 208-232-6101 
A & B IRRIGATION DISTRICT 
BURLEY IRRIGATION DISTRICT 
FALLS IRRIGATION DISTRICT 
Represented by: 
ROGER D LING 
615 H ST 
PO BOX 396 
RUPERT, ID 83350-0396 
Phone: 208-436-4717 
A & B IRRIGATION DISTRICT 
BURLEY IRRIGATION DISTRICT 
MILNER IRRIGATION DISTRICT 
NORTH SIDE CANAL CO LTD 
Represented by: 
TRAVIS L THOMPSON 
113 MAIN AVE W, STE 303 
PO BOX 485 
TWIN FALLS, ID 83303-0485 
Phone: 208-733-0700 
UNITED STATES OF AMERICA 
USDI BUREAU OF RECLAMATION 
Represented by: 
US DEPARTMENT OF JUSTICE 
ENVIRONMENT & NATL' RESOURCES 
550 WEST FORT STREET, MSC 033 
BOISE, ID 83724 
MINIDOKA IRRIGATION DISTRICT 
Represented by: 
W KENT FLETCHBR 
1200 OVERLAND AVE 
PO BOX 248 
BURLEY, ID 83318 
Phone: 208-678-3250 
DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0099 
Return to SRBA Home Page 
Olarles F. McDevitt, ISB No. 835 
McDEVITT & :MILLER, LLP 
420 W. Bannock St. 
P.O. Box 2564 
Boise, ID 83701-2564 
Telephone: (208) 343-7500 
Faimile: (208) 336-6912 
Attorneys for Black Canyon I". Dlat. 
And New York I"igatlon District 
Albert P. Barker, ISB No. 2867 
Shelley M. Davis, ISB No. 6788 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St, Ste. 102 
P.O. Box 2139 
Boise, ID 83701-2139 
Telephone: (208) 336-0700 
Facsimile: (208) 344-6034 
Attorneys for Boise Project Board of Control 
Scott L. Campbell, ISB No. 2251 
MOFFATTTIIOMAS BARRETI 
ROCK & FIELDS, CHITD. 
1 01 S. Capitol Blvd., 1Oth Fl. 
P.O.Box829 
Boise, 10 83 701-082 
Telephone: (208) 345-2000 
Facsimile: (208) 385-5384 
Attorneys for Pioneer I". Diat. 
...----- '' ..... --·-----, 
DISTRICT COurlT - SABA 
Fifth Judicial District 
County of Twin Falls - State of Idaho 
JUL 1 1 2012 
IN THE DISTRICI' COURT OF THE FIFTH JUDICIAL DISTRICI' OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InR.eSRBA 
Case No. 39576 
) 
) SubcaseNo. 00-91017 
) 
) MOTION TO EXPEDITE HEARING 
) ON MOTION TO CONSOLIDATE 
) 
) __________________________ ) 
COMBS NOW, Black Canyon lnigation District, New York hrigation District, Pioneer 
Irrigation District, the Payette River Water Users' Association, and the Boise PrQject Board of 
Control (collectively "Petitionersj, by and through their undersigned attomeys, and hereby 
MOTION TO EXPEDITE HEARING ON MOTION TO CONSOLIDATE 1 
move this Court for an order expediting and shortening time for a hearing on the Petitioners' 
Motion to Consolidate filed herewith. 
The Petition to Designate Basin Wide Motion was filed by the Petitioners on June 11, 
2012, and has been set for a hearing on September 20, 2012. While the Basin Wide Issue has not 
yet been designated, ongoing proceedings in certain Basin 01 sub-cases relating to the rights of 
storage water right holders to "refill" of reservoirs after water has been released for operational 
purposes has the potential to affect already licensed and decreed water rights in basins 
throughout the state. 1 The State of Idaho in its Response to Motion for Leave to File Amicus 
Brief admitted that the "the legal question at the heart of the State's Motion bas state-wid~ 
application[. ]H2 Nevertheless, the isSues raised in those sub-cases relating to refill are scheduled 
to be heard on July 12, 2012, and potentially resolved on Summary Judgment without the benefit 
of the potentially affected water rights holders throughout the state being given an opportunity to 
participate and defend their already decreed and Iiceilsed water rights. The Petitioners seek an 
order of this Court consolidating those issues with the proposed Basin Wide Issue in order to 
give all potentially affected parties an opportunity to participate and be heard on the issue. 
If this Comt designates the Basin Wide Issue that Petitioners seek, there is a danger that 
conflicting opinions could be issued resolving this question. Further, consolidating the Basin 01 
"refill" que~on in this Basin Wide Issue proceeding promotes judicial efficiency. 
TIIEREFORE, the Petitioners request that the Court expedite a hearing on the Petitioners 
Motion to Consolidate filed herewith. 
1 The sub-cases where ~question of water rights for "refill" ofldaho reservoirs is presently at issue are Subcase 
Nos. 01-2064, 01-2064A-F, and L,01-10042, Ol-10042A andB, 01-IOOS3A, 
and 01-10190 (American Falls Subcases), andOI-2068, 01-20680-F, M. andY, 01-10043, 
01-10043A and E, 01-10191, and 01-10389 (Palisades Subcases). 
2 State ofldaho's Response to Motion fin' Leave to FUe Amicus Brief, p. 10. 
MO'TION TO EXPEDITE HEARING ON MO'TION TO CONSOLIDATE 2 
~ 
Dated this Rdayofiuly, 2012. 
BARKER ROSHOLT & SIMPSON LLP 
/~crl?'= _::::; 
/siellcy M. Davis 
Attorneys for Boise Project Board of Control 
MOFFATT moMAS BARRETT 
ROCK & FIELDS, CHTD. 
_d.~~~ scottC campbC 
Attorneys for Pioneer Irr. Disl 
McDEVITT & MlLLER, LLP 
Attorneys for Black Canyon Irr. Dist. 
And New Yorlc: Irrigation District 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 11th day of July, 2012, I served a true and correct copy of the 
foregoing MOTION TO EXPEDITE BEARING ON MOTION TO CONSOLIDATE on the 
person(s) listed below, by U.S. Mail, and electronic mail if available: 
Idaho Department ofWater Resources 
P.O. Box 83720 
Boise, ID 83720-0098 
Gregory W. Moeller 
Jerry R. Rigby 
P.O. Box250 
Rexbmg, ID 83440-0250 
Randall C. Budge 
Candice M. McHugh 
P.O. Box 1391 
Pocatello, ID 83201 
Idaho Attorney General's Office 
Natural Resources Division 
P.O. Box 44449 
Boise, ID 83711-4449 
Josephine P. Beeman 
409 W. Jefferson St 
Boise, ID 83702 
A. Dean Tranmer 
P.O. Box 4169 
Pocatello, Idaho 83201 
W. Kent Flether 
Fletcher Law Office 
P.O. Box248 
Burley, ID 83318 
IDWR Document Depository 
P.O. Box 83720 
Boise, ID 83720-0098 
U.S. Bureau of Reclamation 
Regional Director, PN Region 
1150 N. Curtis Rd., Ste. 100 
Boise, ID 83706-1234 
U.S. Department of Justice 
Division ofEnv. & Natural Resources 
550 W. Fort Street, MSC 033 
Boise, ID 83706-1234 
Kent Foster 
Robert L. Harris 
P.O. Box 50130 
Idaho Falls, ID 83405 
James C. Tucker 
Idaho Power Company 
P.O. Box 70 
Boise, Idaho 83707 
C. Tom Ark:oosh 
P.O. Box32 
Gooding, ID 83330 
Roger D. Ling 
P.O. Box623 
Rupert, ID 83350 
John K. Simpson 
Travis L. Thompson 
Paul L. A.trington 
Barker Rosholt & Simpson 
P.O. Box485 
Twin Falls, 1D 83303--485 
DavidHeida 
Ark:oosh Law Offices 
301 Main St. 
P.O. Box32 
Gooding, ID 83330 
MOTION TO EXPEDITE HEARING ON MOTION TO CONSOLIDATE 4 
RonK.erl Michael P. Lawrence 
Cooper & Larsen Givens Pursley LLP 
rd lid . P .0. Box 2720 151 N. 3 Ave., 2 Floor 
P.O. Box 4229 Boise, ID 83701 
Pocatello, ID 83205-4229 
Christopher Meyer Adam T. Devoe 
Jeffrey Fereday David G. Scott 
MicbaelC.Creamer Brownstein Hyatt & Farber PC 
Givens Pursley LLP 410 11" Street, 22nd Floor 
601 W. Bannock St. Denver, CO 80202 
P .0. Box 2720 
Boise, ID 83701-2720 
Michael B. White Terry G. Hogue 
Hecla Mining Company Hogue & Dunlap 
6500 N. Mineral Dr., Ste. 200 P.O. Box460 
Coeur d'Alene, 1D 83814-8788 Hailey, ID 83333 
Angelo L. Rosa William G. Myers Ill 
Capitol Law Group, PLLC Holland & Hart LLP 
P.O.Box32 101 S. Capitol Blvd., Ste. 1400 
301 Main Street P.O. Box 2527 
Gooding, ID 83330 Boise, ID 83701-2527 
Charles F. McDevitt C. Timothy Hopkins 
McDevitt & Miller John D. Hansen 
420 Bannock St. 428 Park Ave. 
P.O. Box 2564 P.O. Box 51219 
Boise, ID 83701 Idaho Falls, ID 83405-1219 
Elizabeth P. Ewens Dylan B. Lawre~XX' 
McQuaid Bedford & VanZandt 
221 Main Sl, 16'h Floor · 
Scott L. Campbell 
101 S. Capitol Blvd., 10111 Floor 
SanFmncisco, CA94105 P.O. Box829 
Boise, ID 83 701-0829 
Norman M. Semanko Bruce M. Smith 
Idaho Water Users Association Moore Smith Buxton & Turcke 
1010 W. Jefferson St, Ste. 101 950 W. Bannock, Ste. 520 
Boise, ID 83702 Boise, ID 83702 
Gray A. Young RonLeydet 
TenyUhling P.O.Box521 
J.R. Simplot Company Mountain Home, ID 83647 
999 Main St., Ste. 1300 
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P.O.Box27 
· Boise, ID 83707-0027 
Edward A. Lawson 
Lawson Laski Clark Pogue PLLC 
675 Sun Valley Rd., Ste. A 
P.O. Box 3310 
Ketchum, ID 83340 
DavidJ. Cummings 
100 Agency Road 
P.O.Box305 
~1083540 
David F. Shirley 
William A. Parsons 
137 W. 13th St. 
P.O.Box910 
Burley, ID 83318 
W'tlliam F. Bacon 
P.O. Box306 




Fort Hall, ID 83203 
Douglas B.L. Endreson 
Reid Peyton Chambers 
1425 K Street, NW Ste. 600 
Washington, D.C. 20005 
James P. Speck 
120 East Avenue 
P.O. Box 987 
Ketchum, ID 83340 
CliffS. Bentz 
P.O. Box450 
Fruitland, ID 83619 
Don B. Miller 
Native American Rights Fund 
1506 Broadway 
Boulder, CO 80302 
Justin May 
May Sudweeks & Browning LLP 
1419 W. Washington 
Boise, ID 83702 
Charles J. Olson 
RT l Box777E 
Mountain Home, ID 83647 
Erika Malmen 
1111 W. Jefferson St., Ste. 500 
P.O. Box 737 
Boise, ID 83702-0737 
Richard A. Cummings 
P.O. Box 1545 
Boise, ID 83701 
BJ. Driscoll 
P.O. Box 50731 
Idaho Falls, ID 83405 
Lary C. Walker 
232 E. Main St. 
P.O. Box 828. 
Weiser, ID 83672 
Charles L. Honsinger 
Deaniel V. Steenson 
455 S. Third St. 
P.O. Box 2773 
Boise, ID 83701-2773 
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James Pendlebury 
101 Park Avenue, Ste. S 
Idaho Falls, ID 83402·3601 
Dana L. Hofstetter 
608 W. Franklin Street 
Boise, ID 83702 
Craig D. Hobdey 
125 5th Ave. 
P.O. Box 176 
Gooding, ID 83330 
Blair J. Grover 
21 OS Coronado St. 
Idaho Falls, ID 834()4.. 7495 
Craig A Pridgen 
300 North Lake Blvd., Ste. 4 
P.O. Box 5488 
Tahoe City, CA 96145 
Patrick D. Brown P.C. 
335 Blue Lakes Blvd. N. 
Twin Falls, ID 83301 
Richard L. Hanis 
1023 Arthur St. 
P.O.Box 1438 
Caldwell, ID 83606 
James W. Givens 
1026 F. St. 
P.O. Box 875 
Lewiston, ID 83501 
James Annest 
1742 Overland Ave. 
P.O. Box686 
Burley, ID 83318 
Bert L. Osborn 
26 S. 9th St. 
P.O. Box 158 
Payette, ID 83661 
Julie K. F'lSCher 
332 N. Broadmore Way, Ste. 102 
Nampa, 1D 83687 
John M. Marshall 
575 W. Bannock St., Suite B 
Boise, ID 83702 
lley M. Davis 
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Charles F. McDevitt, ISB No. 835 
McDEVIIT & MILLER, LLP 
420 W. Bannock St. 
P.O. Box 2564 
Boise, ID 83701-2564 
Telephone: (208) 343-7500 
Fac~le: (208)336-6912 
Attorneys for Black Canyon Irr. Dist . 
.A.nd New York Irrigation District 
Albert P. Barker, ISB No. 2867 
Shelley M. Davis~ ISB No. 6788 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St., Ste. 102 
P.O. Box 2139 
Boise. ID 83701-2139 
Telephone: (208) 336-0700 
Facsimile: (208) 344-6034 
Attorneys for Boise Project Board of Control 
Scott L. Campbell, ISB No. 225 1 
MOFFA IT THOMAS BARRETT 
ROCK & FIELDS, CIDTD. 
101 S. Capitol Blvd., lOth Fl. 
P.O.Box829 
Boise~ ID 83701-082 
Telephone: (208) 345-2000 
Facsimile: (208) 385-5384 
Attorneys jo1 Pioneer lrf'. Dtat. 
.-----<-~-<-< <-- < «·---~ <-~--------. 
DISTRICT COUHT- SABA 
Fifth Judicial District 
County of Twin Falls - State of Idaho 
JUL 1 3 2012 
IN THE DISTRICf COURT OF THE Jri.FI'H JUDICIAL DISTRICf OF THE 
STATE OF IDAHO, IN .AND FOR THE COUNTY OF TWIN FALLS 
lnR.eSRBA 
case No. 39576 
) 
) Subcase No. 00-91017 
) 
) MOTION TO EXPEDITE HEARING 
) ON PETITION TO DESIGNATE 
) BASIN WIDE ISSUE 
) ___________________________ ) 
COMBS NOW, Black Canyon Inigation District. New York Inigation District, Pioneer 
Inigation District, the Payette River Watst Users• Association. and the Boise Project Board of 
Control (collectively "Petitioners"), by and through thei:r und.e.rsigned attorneys, and hereby 
MOTION TO EXPEDITE HEARING ON PETITION TO DESIGNATE BASIN 
WIDEISSUE 1 
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move this Court for an order expediting and shortening time for the hearing on the PETITION 
TO DESIGNATE BASIN WIDE ISSUE filed by PctitioDS on J\Ule 11, 2012, and currently set 
for hearing on September 10, 2012. Petitioners filed a MOTION TO CONSOLIDATE ISSUE 
REGARDING "REFILV~ OF BUREAU OF RECLAMATION STORAGE RIGHTS on July 11, 
2012. and the outcome and propriety of that Motion is dependent on this Court,s designation of a 
Basin W'Lde Issue as requested by Petitioners. 
The Petition to Designate Basin Wide Motion was filed by the Petitioners on June 11, 
2012, and has been set for a hearing on September 10,2012. Tl.tc Basin Wide Issue should be 
designation because ongoing proceedings in certain Basin 01 sub-cases relating to the rights of 
storage water right holders to ''refin•• of reservoirs after water has been released for operational 
purposes has the potential to affect already licensed and decreed water rights in basins 
throughout the state.1 The State of Idaho in its Response to Modon for Leave to File Amicus 
Brief admitted that the "the legal question at the heart of the State's Motion has state-wide 
application[.]',1 The issues raised in those sub-cases relating to refill are scheduled to be heatd on 
July 12, 2012, and could be resolved on Sununary Judgment without the benefit of potentially 
affected water rights holders throughout the state being given an opportunity to participate and 
defend their already decreed and licensed water rights. The Petitioners seek an order of this 
Court designating a Basin Wide Issue to detcnnine whether Idaho law requires a remark 
authorizing storage rights the "refill"' space vacated for flood control. 
1 The su"b-casos where the question of water ri&hts for •trefill" of Idaho reservoirs is presently at issue are Subcase 
Nos. 01-2064, Ol-2064A-F, and L,Ol-10042, Ol-10042A and B, 01·100S3A, 
and 01-10190 (American FaDs Sutx:ases), andOl-2068, 01·206BO..F. M, andY, 01-10043, 
01-10043A and B. 01-10191, aad 01-10389 (Palba.dea Subeasoa). 
2 Stlltc ofldabo's Response to Motion for Leave to File Amicus Brie~ p. 10. 
MOTION TO EXPEDITE IIEARING ON PETITION TO DESIGNATE BASIN 
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07-13-'12 14:26 FROM- BARKER ROSHOLT SliPS 2083446034 T-102 P0004/000B F-192 
THEREFORE, the Petitioners request tbat the Court expedite a hearing on the PEmiON 
TO DESIGNATE BASIN WIDE ISSUE. 
J?atcd this 131h day of 1uly, 2012. 
BARKER ROSHOLT & SIMPSON LLP 
SltQte)1M. Davis 
Attorneys for Boise Project Board of Control 
MOJI'FATT THOMAS BARRETT 
ROCK & FIELDS, CB1D. 
f)(''.~ c' C ~ ~ )-.- 1:-
"'icon L. Campbell 
Attorneys for Pioneer lrr. Dist. 
MeDEVITr & MILLER, LLP 
, ... ~ \. ... 
d_A...~' tf 
Charles F. McDevitt • 
Attorneys for Black Canyon Irr. Dist. 
And New York Irrigation District 
MOTION TO EXPEDITE HEARING ON PETITION TO DESIGNATE BASIN 
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CEBTJFICATE QF SERYJCE 
I bcn')by certify that on the 13th day of July, 2012, I served a true and correct copy ofthe 
fOJ.'egoing MOTION TO EXPEDITE HEARING ON PETITION TO DESIGNATE BASIN 
WIDE ISSUE on the person(s) listed below, by U.S. Mail, and electronic mail if available: 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, ID 83720-0098 
Gregory W. Moeller 
Jerry R. Rigby 
P.O.Box250 
Rexburg, ID 83440..0250 
Randall C. Budge 
Candice M. McHugh 
P.O. Box 1391 
Pocatello, ID 83201 
Idaho Attom.ey General's Office 
Natural ~urces Division 
P.O. Box 44449 
Boise, ID 83711-4449 
Josephine P. Beeman 
409 W. Jefferson St. 
Boise, ID 83702 
A. Dean Tranmcr 
P.O. Box 4169 
Pocatello, Idaho 83201 
W. Kent Flether 
Fletcher Law Office 
P.O. Box248 
Burley.ID 83318 
IDWR Document Depository 
P.O. Box 83720 
Boise. ID 83720-0098 
U.S. BureauofR.eclamation 
Regional Director, PN Region 
1150 N. Curtis Rd., Ste. 100 
Boise, ID 83706-1234 
U.S. Department of Justice 
Division ofEnv. &. Natural Resources 
550 W. Fort Street, MSC 033 
Boise, ID 83706-1234 
Kent Foster 
Robert L. Harris 
P.O. Box 50130 
Idaho Falls, ID 8340S 
James c. '1'ucla.v 
Idaho Power Company 
P.O.Box70 
Boise. Idaho 83707 
C. Tom Arkoosh 
P.O. Box 32 
Gooding. ID 83330 
Roger D. Ling 
P.O. Box 623 
Rupert, ID 83350 
Jolm K. Simpson 
Travis L. Thompson 
Paul L. Anington 
Barker Rosholt & Simpson 
P.O. Box48S 
Twin Falls, ID 83303-485 
DavidHeida 
Arkoosh Law Offices 
301 Main St. 
P.O. Box 32 
MOTION TO EXPEDITE HEARING ON PETITION TO DESlGNATE BASIN 
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.. 
Ron Ked 
Cooper & Larsen 
151 N. 3rd Ave .• 21111 Floor 
P .0. Box 4229 
Pocatello, ID 83205-4229 
Christopher Meyer 
Jeffrey Fereday 
Michael C. Creamer 
Givens Pursley LLP 
601 W. Bannock St. 
P.O. Box 2720 
Boise,ID 83701-2720 
Michael B. White 
Hecla Mining Company 
6500 N. Mineral Dr., Stc. 200 
Coeur d, Alene, ID 83814-8788 
Angelo L. Rosa 
Capitol Law Group, PLLC 
P.O. Box32 
301 Main Street 
GoodiDg, ID 83330 
Charles F. McDevitt 
McDevitt & Miller 
420 Bannock St. 
P.O. Box 2564 
Boise, ID 83701 
Eli2:abeth P. Ewens 
McQuaid Bedford & VanZandt 
221 Main St, l61b Floor 
San Francisco, CA 94105 
Nonnan M. Scmanko 
Idaho Water Users Association 
1010 W. Jefferson St., Ste. 101 
Boise, ID 83702 
Chay A. Young 
Terry Ubling 
Gooding, ID 83330 
Michael P. Lawrence 
Givens Pursley LLP 
P.O. Box 2720 
Boise, ID 83701 
Adam T. Devoe 
David 0. Scott 
Brownstein Hyatt & Farber PC 
41 0 1 7111 St:rect. 22mt Floor 
Denver. CO 80202 
Terry G. Hogue 
Hogue & Dunlap 
P.O. Box460 
Hailey, ID 83333 
William 0. Myers III 
HoUand & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
P .0. Box 2527 
Boise, ID 8370lw2527 
C. Timothy Hopkins 
John D. Hansen 
428 Park Ave. 
P.O. Box 51219 
Idaho Falls, ID 83405·1219 
Dylan B. Lawrence 
Scott L. Campbell 
101 S. Capitol Blvd., 10111 Floor 
P.O.Box829 
Boise, ID 83701-0829 
BruccM.Smith 
Moore Smith Buxton & Turcke 
950 W. Bmmock. Ste. 520 
Boise. ID 83702 
RonLeydet 
P.O. Box 521 
MOTION TO EXPEDITE HEARING ON PETITION TO DESIGNATE BASIN 
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. . 
J.R. Simp1ot Company 
999 Main St., Ste. 1300 
P.O. Box27 
Boise. ID 83707-0027 
Edward A. Lawson 
Lawson Laski Clark Pogue PLLC 
61S Sun Valley Rd., Ste. A 
P.O. Box 3310 
Ketchum, ID 83340 
David J. Cummings 
100 Agency Road 
P.O. Box30S 
Lapwai~ ID 83540 
David F. Shirley 
William A. Parsons 
137 W. 13th St. 
P.O. Box910 
Burley. ID 83318 
William F. Bacon 
P.O.Box306 




Fort Hall; ID 83203 
Douglas B.L. Endreson 
Reid Peyton Chambers 
1425 K Street. NW Ste. 600 
WashiJl8ton, D.C. 20005 
James P. Speck 
120 East Avenue 
P.O. Box987 
Ketchum. ID 83340 
CliffS. Bentz 
P.O.Box450 
Fruitland, ID 83619 
Mountain Home, ID 83647 
Don B. Miller 
Native American Rights Fund 
1506 Broadway 
Boulder. CO 80302 
Justin May 
May Sudweeks & Browning LLP 
1419 W. Washington 
Boise, ID 83702 
Charles J. Olson 
RT 1 Box 777E 
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LAWRENCE G. WASDEN 
Attorney General 
CLIVE J. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 
MICHAEL C. ORR (ISB # 6720) 
Deputy Attorney General 
Natural Resources Division 
700 West State Street- 2nd Floor 
P.O. Box 44449 
Boise, ID 83711-4449 
(208) 334-2400 
Attorneys for the State of Idaho 
I INAL 
,~-olsi-Ric:r-cOCRr- s:::R:::B-A-~-. 
Filth Judicial District 
County of Twin Falls - State of Idaho 
By 
~ 23 2012 
Clerk 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InRe SRBA 
Case No. 39576 
STATE OF IDAHO ) 
) ss. 
COUNTY OF ADA ) 
) 
) Basin-Wide Issue 17 
) Subcase No. 00-91017 
) 
) AFFIDAVIT OF 
) MICHAEL C. ORR 
MICHAEL C. ORR, being first duly sworn upon his oath, deposes and states that: 
I. I am a Deputy Attorney General in the Idaho Office of the Attorney 
AFFIDAVIT OF MICHAEL C. ORR- I 
General and one of the attorneys of record for the State of Idaho in the above-entitled 
proceedings. 
2. The following is based upon my own personal knowledge. 
3. Attached hereto as the individual exhibits identified below are true and 
correct copies of the following: 
a. Exhibit 1: true and correct copies of excerpted pages of the "Amended Notice 
of Claim" filed by the United States Bureau of Reclamation ("Bureau") and in 
Subcase No. 01-2064 on December 1, 2006; 
b. Exhibit 2: true and correct copies of excerpted pages of the "Amended Notice 
of Claim" filed by the Bureau in Subcase No. 01-2068 on December 1, 2006; 
c. Exhibit 3: a true and correct copy of the "License and Certificate of Water 
Right, Water License No. R-269/01-2064" (American Falls Reservoir); 
d. Exhibit 4: a true and correct copy of the "License and Certificate of Water 
Right, Water License No. R-670/10-2068" (Palisades Reservoir); 
e. Exhibit 5: a true and correct copy of the Bureau's Standard Form 1 
"Objection" filed in Subcase No. 01-2064 on April19, 2007; 
f. Exhibit 6: a true and correct copy of the Bureau's Standard Form 1 
"Objection" filed in Subcase No. 01-2068 on April19, 2007; 
g. Exhibit 7: a true and correct copy of Minidoka Irrigation District's Standard 
Form 1 "Objection" filed in Subcase No. 01-2064 on April19, 2007; 
h. Exhibit 8: a true and correct copy of Minidoka Irrigation District's Standard 
Form 1 "Objection" filed in Subcase No. 01-2068 on April19, 2007; 
1. Exhibit 9: true and correct copies of statutory "refill" claims filed by the 
AFFIDAVIT OF MICHAEL C. ORR- 2 
Bureau with the Department of Water Resources in 1983 pursuant to Idaho 
Code § 42-243; 
J. Exhibit 10: a true and correct copy of the "Surface Water Coalition's 
Statement Of Issues I Proposed Trial Schedules," filed in Subcase Nos. 01-
2064, 01-2068, eta!., on January 19, 2012. 
Further your affiant sayeth naught. 
DATED this 23'ct day of July 2012. 
MICHAEL C. ORR 
SUBSCRIBED AND SWORN to before me thisd 3r.J day of \ ~ALl/\ 2012. 
- I 
AFFIDAVIT OF MICHAEL C. ORR- 3 
otary Public for Idaho · 
Residing at: _·=:]--k~::>"-"--'' <2g"-~--­
My commission expires: Lf /), J /I (.p 
CERTIFICATE OF SERVICE 
I certity that on this 23rd day of July, 2012, I caused to the foregoing 
AFFIDAVIT OF MICHAEL C. ORR to be filed with the Court and eopies served on the 
following by the methods indicated: 
l. Original to: 
Clerk Of The District Court 
Snake River Basin Adjudication 
253 Third Avenue North 
POBox 2707 
Twin Falls, ID 83303-2707 
D U.S. Mail, postage prepaid 
!Rl Hand Delivery 
D Federal Express 
D Facsimile: (208) 736-2121 
2. Copies to the following via U.S. Mail, Postage Prepaid, and email as indicated: 
r
James c. Tucker 
Idaho Power Co 
1221 W. Idaho St. 
I P.O. Box 70 
Boise, ID 83707 
Adam DeVoe 
Brownstein, Hyatt, Farber, Schreck 
410 17th Street, Suite 2200 
Denver, CO 80202 
C. Thomas Arkoosh 
301 Main St 
P.O. Box 32 
Gooding, ID 83330 
!Rl U.S. Mail, Postage Prepaid 
D Hand Delivery 




!Rl U.S. Mail, Postage Prepaid 
D Hand Delivery 
D Federal Express 
D Facsimile: 
!Rl E-Mail: adevoe@bhfs.com 
!Rl U.S. Mail, Postage Prepaid 
D Hand Delivery 





Roger D. Ling !Rl U.S. Mail, Postage Prepaid 
615 H St D Hand Delivery 
P.O. Box 396 D Federal Express 
I Rupert, ID 83350-0396 D Facsimile: 
!Rl E-Mail: rdl@idlawfrnn.eom 
AFF£DA VIT OF MICHAEL C. ORR- 4 
Candice 
Racine, Olson, Nye, Budge & Bailey, Chtd. 
I 01 Capitol Blvd., Ste. 300 
Boise, ID 83 702 
Randall C Budge 
I 2 0 I E. Center St. 
' P.O. Box 1391 
, Pocatello, ID 83204-1391 
I 
. Travis L. Thompson 
• 113 Main Ave W., Ste 303 
P.O. Box 485 
Twin Falls, ID 83303-0485 
-··· 
Paul L. Arrington 
113 Main Ave. W., Ste303 
P.O. Box 485 
l Tv-;in Falls, ID 83303-0485 
l 
John K. Simpson 
1010 W. Jefferson, Ste 102 
P.O. Box 2139 
Boise, ID 83701-2139 
W.Kent 
Fletcher Law Office 
1200 Overland Ave 
P.O. Box248 
Burley, ID 83318 
-··· 
David Gehlert 
US Department Of Justice 
999 18\h Street, South Terrace, Ste. 370 
Denver, CO 80202 










[RJ U.S. :Y1ail, Postage Prepaid 
D Hand Delivery 
D Federal Express 
D Facsimile: 
[RJ E-Mail: cmm@racinelaw.net 
[RJ U S Mail Postage Prepaid 
' D Hand Delivery 
D Federal Express 
D Facsimile: 
[RJ E-Mail: rcb@racinelaw.net 
[RJ U.S. Mail, Postage Prepaid 
D Hand Delivery 
D Federal Express 
D Facsimile: 
[RJ E-Mail: tlt@idahowaters.com 
[RJ U.S. Mail, Postage Prepaid 
D Hand Delivery 
D Federal Express 
D Facsimile: ,_ 
[RJ E-Mail: pla@idahowaters.com 
[RJ U.S. Mail, Postage Prepaid 
D Hand Delivery 
D Federal Express 
D Facsin1ile: 
·······~~ 
[RJ E-Mail: jks@idahowaters.eom 
[RJ U.S. Mail, Postage Prepaid 
D Hand Delivery 
D Federal Express 
D Facsimile: · 
[RJ E-Mail: wkf@pmt.org 
·-· -·· 
[RJ U.S. Mail, Postage Prepaid 
D Hand Delivery 
D Federal Express 
D Facsimile: 
~-
[RJ E-Mail: david.gehlert@usdoj.gov 
! 
USDI Bureau Of Reclamation [8] U.S. Mail, Postage Prepaid 
Represented By: D Hand Delivery 
US Department Of Justice D Federal Express 
Environment & Nat'! Resources D Facsimile: 
550 West Fort Street, MSC 033 D E-Mail: 
Boise, ID 83724 
United States Of America l8J U.S. Mail, Postage Prepaid 
Regional Director Pn Region D Hand Delivery 
Bureau Of Reclamation Pn-3100 D Federal Express 
1150 N Curtis Rd Ste 100 D Facsimile: 
Boise, ID 83706-1234 l8J E-Mail: mhoward@usbr.gov 
American Falls Reservoir l8J U.S. Mail, Postage Prepaid 
Represented by: D Hand Delivery 
Craig D. Hobdey D Federal Express 
125 51h Ave. D Facsimile: 
P.O. Box 176 D E-Mail: 
Gooding, ID 83330 hobdeycraig@gmail.com 
American Falls Spaceholders [8] U.S. Mail, Postage Prepaid 
New Sweden Irrigation Dist. D Hand Delivery 
Represented by: D Federal Express 
Jerry R. Rigby D Facsimile: 
25 N. 2"ct E. D E-Mail: jrigby@rex-law.com 
P.O. Box 250 
Rexburg, ID 83440-0250 
Josephine P. Beeman l8J U.S. Mail, Postage Prepaid 
Beeman & Associates, P.C. D Hand Delivery 
409 W Jefferson St D Federal Express 
Boise, ID 83702 D Facsimile: 
l8J E-Mail: 
jo.beeman@beemanlaw.com 
State Of Idaho D U.S. Mail, Postage Prepaid 
Represented By: D Hand Delivery 
Natural Resources Div. Chief D Federal Express 
State Ofldaho D Facsimile: 
Attorney General's Office D E-Mail: 
P.O. Box 44449 l8J Not applicable 
Boise, ID 83711-4449 
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IDVlR Document 'J D U.S. Mail, Postage Prepaid I P.O. Box 83720 D Hand Delivery 
Boise, ID 83720-0098 D Federal Express 
' D Facsimile: 
D E-Mail: 
!Rl Statehouse Mail 
Scott L. Campbell D U.S. Mail, Postage Prepaid 
101 S. Capitol Blvd. lOth Fl. !Rl Hand Delivery 
P.O. Box 829 D Federal Express 
Boise, ID 83701-0829 D Facsimile: ! 
D E-Mail: slcia{moffatt.com 
Charles F. McDevitt D U.S. Mail, Postage Prepaid 
420 W. Bannock St. !Rl Hand Delivery 
P.O. Box 2564 D Federal Express 
Boise, ID 83 701-0829 D Facsimile: 
D E-Mail: ""~' .:. 
miller. com 
Albert P . .~5aKer D U.S. Mail, Postage Prepaid 
Shelly Davis !Rl Hand Delivery 
1010 W. Jefferson, Ste. 102 D Federal Express 
P.O. Box 2139 D Facsimile: 
Boise, ID 83701-2139 D E-:Mail: apb(aJidal;lQ_w.l'lter~.com 
smd@idahowaters.com 
SRBA COURT'S EXPEDITED MAILING 
LIST ATTACHED 
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CERTII<'ICATE m' SERVICE 
I certify that on this 23rd day of July, 2012, I caused to the foregoing 
AFFIDAVIT OF MICHAEL C. ORR to be filed with the Court and copies served on the 
follmving by U.S, Mail, Postage Prepaid: 
DAVID HEIDi'. 
ARKOOS!I LAW OFFICES 
301 MAUl ST 
PO BOX 32 
GOODING, ID 83330 
ALBER':' P BARKER 
JOHN K SIMPSON 
SHELLEY M DAVIS 
BARKER ROSHOLT & SHIPSON LLP 
1010 W JEFFERSON, STE 102 
PO BOX 2139 
BOISE, ID 83701-2139 
PAUL I ARRINGTON 
TRAVIS L THO~!PSOU 
BARKER, ROSHOLT & SIMPSON LLP 
l95 River Vista Place Ste 204 
TWIN FALLS, ID 8330:-3029 
JOSEPHINE P BEEMAN 
BEEMAn & ASSOCIATES, PC 
409 W JEFFERSON ST 
BOISE, ID 83702 
ADAM T DEVOE 
DAVID G SCOTT 
BROWNSTEIN HYATT & FARBER PC 
410 17TH STREET, 22ND ?L 
DENVER, CO 80202 
C THOMAS JL~KOOSH 
CAPITOL LAW GROUP, PLLC 
8788 
ARKOOSH LAW OFFICES 
301. MAIN ST 
PO BOX 32 
GOODING, ID 83330 
k'fGELO L ROSA 
CAPITOL LAW GROUP, PLLC 
PO BOX 32 
30: MAIN STREET 
GOODING, ID 83330 
AFFIDAVIT OF MICHAEL C. ORR· 8 
RON KERL 
COOPER & LARSEN 
151 N 3RD AVE, 2ND FL 
PO BOX 4229 
POCATELLO, ID 83205-4229 
US DEPT OF JUSTICE 
El\VIRONMElfT NATURAL 
550 WES'f FORT STREET 
BOISE, ID 83724 
W KEN"T FLETCHER 
FLETCh~R LAW OFFICE 
1200 OVERL~~ AVF 
PO BOX 248 
BURLEY, ':D 83318 
MICH.l\.EL P LAWRENCE 
GIVEUS PURSLEY LLP 
PO BOX 2720 
BOISE, ID 83701 
CHRISTOPHER H MEYER 
JEFFREY C FEREDAY 
MICHAEL C CREAMER 
GIVENS PURSLEY LLP 
601 W BAnnOCK ST 
PO BOX 2720 
BOISE, ID 83701-2720 
MI CHl'.EL B. WHITE 
HECLA ~liNING COMPAnY 
6500 N MIKERAL DR, STE 200 
COEUR D ALENE, ID 63814-
TERRY G HOGUE 
HOGUE & DUNLAP 
PO BOX 460 
HAILEY, ID 83333 
KENT W FOSTER 
ROBERT L fl.ARRIS 
HOLDEN KID\'IEI.J, 
1000 R:V~RWALK DR, STE 200 
PO BOX 50130 
IDAHO FALLS, ID 83405 
WILLIAM G MYERS III 
HOLLAND & HART LI,P 
101 S CAPITOL BLVD, STE 1400 
PO BOX 2527 
BOISE, ID 83701-2527 
C TIMOTHY HOPKINS 
JOHN D HANSEN 
HOPKINS RODEN CROCKETT HJL~SEN 
& HOOPES PLLC 
428 PARK AVE 
PO BOX 51219 
IDAHO FALLS, ID 83405 1219 
JAMES C TUCKER 
IDAHO POWER CO 
FLOOR 
1221 WEST IDAHO STREET 
BOISE, ID 83702-5627 
NORV~K ~: SEMJ>::1EO 
IDAHO WATER USERS ASSOCIATION 
10~0 W JEFFERSON ST 1 STE 101 
BOISE, ID 83702 
GRAY A YOUNG 
TERRY T UHLING 
J R SIMPLOT COMPA.\rl 
999 MAIN ST STE 1300 
PO BOX 27 
BOISE, ID 83707-0027 
EDWARD A LAWSON 
LAWSON LASKI CLARK POGUE PLLC 
675 SUN VALLEY RD STE A 
PO BOX 3310 
KETCHUM, ID 83340 
ROGER D LD!G 
LING ROBINSON & \'1ALKER 
615 H S'I' 
PO BOX 396 
RUPERT, ID 83350-0396 
J JUSTIN MAY 
MAY SUDWEEKS & BROw~ING LLP 
1419 W WASHINGTON 
BOISE, ID 83702 
DAVID F. SHIRLEY 
WILLIAM A. PARSONS 
PARSONS, SMITH & STONE 
137 W 13TH ST 
BURLEY, ID 83318 
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CHARLES F MC DEVITT 
MC DEVITT & MILLER 
420 W BA..'INOCK ST 
PO BOX 2564 
BOISE, ID 83701 
ELIZABETH P EWENS 
MCQUAID BEDFORD& VA..~ ZANDT 
221 MAIN ST, 16TH FLOOR 
SAN FRANCISCO, CA 94105 
DYLAN B LAWRENCE 
SCOTT L CAMPBELL 
MOFFATT, THOV~S, 
& FIELDS 
101 S CAPITOL BLVD lOTH 
PO BOX 829 
BOISE, ID 83701-0829 
BRUCE M. SMITH 
MOORE SMITH 
950 W BAc~OCK STE 520 
BOISE, ID 83702 
RON LEYDET 
MOUNTAIN HOME GROUND \'lATER 
ADVISORY COMMITTEE 
PO BOX 521 
MOUNTAIN HOME, ID 83647 
DON 3. MILLER 
NATIVE AMERICAN FUND 
1506 BROADWAY 
BOULDER, CO 80302 
DAVID ,:; . CUM!>\INGS 
NEZ PERCE TRIBAL EXEC COMM 
100 AGENCY ROAD 
PO BOX 305 
LAPWAI, ID 83540 
CHIEF NATURAL P~SOURCES 
OFFICE ATTOR~EY GENERAl 
STATE OF IDAHO 
PO BOX 44449 
BOISE, ID 83711-4449 
CHI'-RLES J OLSON 
RT 1 BOX 777E 
MOUNTAIN HOME, ID 83647 
WILLIAM F. BACON 
SHOSHONE-BANNOCK TRIBES 
PO BOX 306 
FORT HALL, ID 83203 
ERIKA E l'J\LMEN 
PERKINS COIE LLP 
1111 W JEFFERSON ST STE 500 
PO BOX 737 
BOISE, ID 83702-0737 
RICHARD A. CUMMINGS 
PO BOX 1545 
BOISE, ID 83701 
B J DRISCOLL 
PO BOX 50731 
IDAHO FALLS, ID 83405 
IDWR DOCUMENT DEPOSITORY 
PO BOX 83720 
BOISE, ID 83720-0098 
RANDJ>.LL C E:JDGE 
RACINE OLSON NYE BOOGc: BAILEY 
201 E CENTER, STE A2 
PO BOX l391 
POCATELLO, ID 83204-1391 
GREGORY W. ~!OELLER 
JERRY R. RIGBY 
RAY W. RIGBY 
RIGBY, &"'DRUS & J~OELLER 
Box 250 
REXBURG, ID 83440-0250 
CHARLES L. HONSINGER 
DANIEL V. S?EENSON 
RINGERT LAW CHARTERED 
455 S THIRD S? 
3601 
PO BOX 2773 
BOZSE, ID 83701-2773 
RICHARD L. HARRIS 
1023 ARTHUR SI 
PO BOX 1438 
Cl'_LDWEL:J, ID 63606 
BRANDELLE WHITWORTH 
SHOSHONE-BANNOCK TRIBES 
TRIBAL COUNSEL OFFICE 
PO BOX 306 
FORT HALL, ID 83203 
DOUG~$ B.L. ENDRESON 
REID PEYTON CH&~ERS 
SONOSKY, CF~·lEERS, SACHSE, 
ENDRESON & PERRY LLC 
1425 K STREET, NIV STE 600 
WASHINGTCN, DC 20005 
JAMES P. SPECK 
SPECK & AANESTAD 
12 0 EAST !'.VENUE 
PO BOX 987 
KETCHUM, ID 83340 
LARY C W.I'-LKER 
WALKER LAW OFFICE 
232 E MAIN ST 
PO BOX 828 
WEISER, ID 83672 
CL:FF S. BENTZ 
YTURRI, ROSEPO 
PO BOX 450 
FRUITLAND, ID 83619 
PENDLEBURY, J&~ES A 
101 PARK AVENUE, STE 5 
IDAHO FALLS, ID 83402-
DANA L. HOFSTETTER 
608 WEST FRAl'iXLIN STREET 
BOISE, ID 83702 
JAMES W GIVENS CRAIG D. HOBDEY 
1026 F ST 125 5TH AVE 
PO BOX 875 
LEWISTON, TD 83501 
AFFJDA V!T OF MICHAEL C. ORR· 10 
PO BOX 176 
GOODING, ID 83330 
JAt1ES ANNEST 
1742 Ov~RLA.~D AVE 
PO BOX 686 
7495 
BURLEY, ID 83318 
B3RT L. OSBORN 
26 S 9TH ST 
PO BOX 5488 
PAY~TE, ID 83661 
JULIE K. FISCHER 
332 N BROADMORE WAY, STE 102 
NAJ<':PA, ID 83687 
JOHK M MARSHALL 
575 W BANNOCK ST, SUITE B 
BOISE, ID 83702 
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BLAIR J GROVER 
2105 CORONADO ST 
ID~HO FALLS, ID 83404-
CRA:G A. PRIDG3N 
300 NORTH 1,AK.E BL\iD ST3 4 
PO BOX 158 
TAHOE CITY, CA 96145 
PATRICK D BROWN P.C. 
335 BLUE LAKES BLVD N 
TWIN FALLS, ID 83301 
Affidavit of Michael C. Orr 
Subcase No. 00-91017 
July 23,2012 
EXHIBIT 1: 
Amended Notice of Claim 
Subcase No. 01-2064 
(Dec. 1, 2006) 
IN !F-E DIS':'R!CT COL'RT OF Th'R FIFTH JIJDICIAL DISTRICT OF THE STATE OF I:JABO, 
IN AND.FOR T?~ CO~f OF TWIN FALLS 
IN RE THE GE:h"ER.AL ADJL'DICA.TION CIVIL CASE N"J~ER: 39576 
OF RIGHTS TO TC<~ USE OF WAT.BiR FROM 









.11.).3),'DED NOTICE OF C::.AIM TC A lfli_TER RIGHT 
ACQUIP-ED UJ:m3:R STATE LAW 
UNIT"'...J) STATES AMERICA., ACTING TilROUGH 
REGIONAL DIIDJCTOR, P.N, REGION ATTN: 
BURE..l\.:T OF RECLAMATION 




2. Date of Priority: 
156,830 AFY of this r~ght shall be administered under a priority date of 
"'~ /29/1 02' v I - ,.- .l. • 
3 , Source: Sh'AKE RIV3R Trib. to: COLUMBIA RIVER 
4. Poi~~ of Diversion: 
Township 
075 
Range . Sec::ion 1/4 of l/4 of 1/4 Lot Coum:y 
-?OWER 31E 30 SW SE 
5. Description of divert~ng works: 
AME:ttiC..A.N FALLS DAM 
6. IVa::er ia used for the follo~ring purposes: 
P"..:.Tpct;?e 
IRRIGATION B':'ORAGE 
IRRIG.."cTION FROM STORAGE 
PO'ii'ER STORAGE 












7. Total Q~antity Appropriated ~s: 






s water rig::.t· includes ::he right to refill under ::he priorit:y date of 
t.his water right to satisfy ~r ... ite:i States 1 sto:::-age contracts. 
AOl-82064 Page 1 Da~e: Decewber 1, 2006 
8. Total consu~p~ive.use is 1,700,000.0 Ac~e Feet Per Annum. 
9. Non-irriga~ion usee: 
DOMESTIC 1\.l:\"'D POWER 
10. Place of Usei 
Place of us'e fo~- irrigation s-to::-age is American Falls R~-Se:tv-oir i 
p~ovided, howeve~, that water u_~der this right may be terepora~~ly held 
in the unoccupied space of any o:: the reservoirs apstream of Milner ::=:an:. 
when deterrr~ned by she watermaster, Committee of ~ine, and the Burea~ of 
Rec:Camation cJ::.at such tempo~ary storage wiLl prornate tJ::.e conservation of 
storage water "-"PStream of Milner Datr .. 
F:ace of use fer irrtgation frot:'! storage \Vithi.n the folloWing 
counties: Fremont, Madison, Ceffersonr·Bonneville, Bing!:am, Bannock! 
Pow~=, Minidoka, Caa:sia, Lincoln 1 Ce:=ome! Twin Falls, Gooding, and 
Rlmore. -
11. P:ac~ of use in COlk~ties:-~e~ont, Madison 1 Je:ferson, Bor~eville, BingLam~ 
Ban~ock, Power, ML~idoka, Cassia, Lincoln, Jerome, Twin Fallsr Gooding, and 
E::.more. 
12. Do you o.w":l the property listed above as place of use? NO 
13. Other Water Rights Used: 
01-04052, 01-02040, 01-1~042, 01-10053, 01-00284 
14 . Remarks: 
15. Basis of Claim: LICENSE 
AOl-02064 Page 2 Date: December 1, 2005 
:6. Signat=e Is) 
(a.) By siqrMi.ng below, I/We acknowledge that !/We have received,· read, and und~J.:stand t..lte fonn 
entitled How yo~ will ~eceive notiCe in the s~ake River Basin Adjudicatio~. {b.) I/We do wist. 
,to receive and pay a small annual fee for mont!'.ly copies of the docket sheet. 
·For Organizat:.ioas: I do salernrJy swsar o:r: affirm that I a:rr, _!...,r.ea Manager c:: 
Title 
Snake River AreS. Office Bureau of Recla.... . ..natior.r. t:.bat ! have signed t~~e foregoing 
Orga:1ization· 
doc'J.!Uent .:.n the apace. below as 
Title 
and ~hat the statements con~ai~ed 
Signature of Autho:!:ized Ager.-t. __ -1!""-" 
T .::.._ tle and 0:::-gar.i zat.ior: ;:::,~~'-77'=="'-'-"='-"''F;17'"-"=-
Date tzl/zM& 
J I 
St.ate of Idaho 
CouZ"!ty of Ada 
are true and cor~ec~. 
Bureau of Reclarr~tion 
Sll:::!sc:::ibed .;::.nd sworn ~or affirmed) before me this !5~' day of [?~c.e.tnk 2006 
SEAL 
-Notary P~:-blic 
Residing at Boise r Ida:.to 
,HttUU'ttf~ 
~.._~.s '{. LOO f'~, .. ,
, ~-:..,. ...... ~1 J' ~ ... 
l4,..r \ ':.'!. . i f,_~.o'TARr- i 
My Comm.issioi Expires /-~ /t 1 j-z,(J:: 9 : •\ . ...,.... • · : 
~ ' •• ~; ~ \. ~>us\..\c.li li /{ 6.71.j i.wn•• , Please Pdnt Ne."!le • <I' , _._0 
· 7 Notice of irPpearance: \"«~.,of~ •••• .- ~\•"' 
Not.ice :..s. hereby given t2:lat I, ~...B~~~g as attorney a-:: law ou 
bc:!l:alf of the c2.airt.ant signi:"tg above 1 and that all' !',.etices rl!~UIJW!tl*'by lav,r tc be ma.:_led by the 




Last Nal"Qe I dent.. Nl.l1I.1l:>cr 
kO 1- 02_·C 64 Page 3 :Jate: December 1, 2006 
Affidavit of Michael C. Orr 
Subcase No. 00-91017 
July 23,2012 
EXHIBIT 2: 
Amended Notice of Claim 
Subcase No. 01-2068 
(Dec. 1, 2006) 
IN TEB DISTR!C~ CO~T OF TEE FIFTH JUDIC~ D:STRICT OF THE STATE OF =naffD, 
IN AND FOR THE COUl~ OF TW:N FALLS 
IN RE TB'E GENERAL ADJ"JDIC'ATION CIVIL CASE NUMBER: 39576 
OF RIGHTS TO TEE USE OF WAIB~ FROM 
. THE S~ R:VER BASll,•WATER SYSTEM. 
1. !:\arne; 
Addreas: 




~~ED NOTICE OF CLAIM· TO A WATER R.IGET 
ACQciRE!l UNDER. STATE I.l\.W 
c"NI TEJ' STATES ll.MERI CA, ACTING TdROUG .. '-1 
REGIONAL DIRECTOR., P.N. REGION ATTN: 
Bw~EAJ OF RECh~TION 
115:1 NORTH CCi'RTIS ·· 
BOISE, .ID 83}06-1234 
20B-376-53D6 
PN-3100 
2. Date of Priority: JL"::,Y 28, 1939 
253,600 A~~ of this right shall be ~dministered unde= a prior~ty 1ate of 
03/29/1921. 
3 . Source : SNlL~ RTVER 
4. Point of Diversion~ 
Township Range Section 
01S 45E 17 
D1S 45R ,-_, 
018 453 17 
01S 45E .17 















5. Description cf diverting works: PALIS~JJES D~-~ 
6. Water is used· for the following purposes~ 
P<Jrpose 
IP~~IGATION.STDRA8E 
~RR!GAT:ON FROM STO~_GE 
POWER S7DRAGE 
















ToLal Qu~tity Appropriated is: 
· C.F.S. (omd/ar) 1,200,.000-00 A.F.A. 
':'his water right includes the right to refill unde~ the 'priority dat;.e of 
this water right to satisfy 9nited States 1 ;;;torage cor.t:::-act s. 










a-. Total con.sur.rpti ve use is 
9. NcZl-irri.gat:ion u.ses; 
:o. Place of Use: 
Place vf ~e for irrigation storage is Palisadee Reservo~r; 
p:::oVided, howeve:::- 1 that wate:::- lli'""l.dar this right may be temporarily 2eld 
i.."l t.!'u; un6ccup~ed space of ar:y :;f the reservoi:=s upstream of i>i:ilner Da..":'l 
when determined by t!:le waterrnaste.::r 1 Committee of N:..ne, an:i the Burea"..l of 
Reclamat.ion tl;lat. S"..:.Ch temporary storage will ?romote the ::;onservation of 
storage water up~ream of Milner Darn. 
?lace of -~se for i+rigation from sto~age is within ~e following 
CD1l!lties: Fremor~::, Madison, Jef:=erson 1 Bor>....neville., Bing-hamr Bar..n.ockr 
Power, Minidoka, cassia, Lincoln, Jero~e 1 Twin Falls, Gcodi~g, and 
Elmore. · 
11. Place of use in counties: Fremont~ Madison, Je£farson 1 Bonneville{ Bingharnt 
Ban..'J.ock, Power,, Mi:s..idoka, Casaia, Lincoln, Jerome, 'I'w'::.n Falls, Gkx::xiing, a1:1..d 
Rlmo:=e. 
12. Do yo·.1 ovm the property listed abmce as place o~ use? NO 
13. Othe::- Water Rights used; D1-l0D43 
14 . Remarks: 
15. 3asis of Claim: LICE...'fSE 
AOl-02054 Page Date: December 1, 2005 
16. Sign.e.:ure (.s) 
{a ... ) By signi~g bslow1 !/We acknowle·:ige that I/We 1-...avs receiyed, read_, and ur~erstand tbe fo=m 
er.ti <:led Row you will ::-eceive notice :.n the Sn.a.ke River Bas:..n A:ijud.J..ca,t:Lon, (b.) I/We do wish 
to receive a~d pay a small a~~ual fee for monthly copies of the docket sheet. 
F·o:r Organ.izations: I ::i.o salem::1ly swear o:: a£finn that I am··~. Manager of 
Title 
S:;ake River Jl.....rea Office Bu.::e2.u cf · ReclmatiDn, that I have signed the foregoing 
Organ::_z.ation 
Office Bc=ea~ c! Reclamation 
Title and o~ganization Area 
Date IZ/1/zLJore r, 
Stat.e of rdaho 
Signature 
Address 
I dent. Number ---------





Affidavit of Michael C. Orr 
Subcase No. 00-91017 
July 23, 2012 
EXHIBIT 3: 
License and Certificate of Water Right, 
Water License No. R-269/01-2064 
.. 
I I ... 
l . . 




Amo.•d· l,trOO.ooo ..• CJ' r..s.. 
Nn.t- ~,liD, lllli1 
THil!;:lil-'1'0 CEaTll'Y !hat 1mmiD l'l'm3 ..r $41!11a, .u•ioj; ....... B. %. -· D...,,., 
. or··.~.._ u.s. ~~~o!:;. ,madeapplicatkttforli.penUttG~U. 
... hlie-olllle-oll-.- -110, 19Zl ,It ;thalr...litNo. ....... 
- - '"Ill!'.'"" ~- {'.-.. ol t'""'''lotlon of ....... with • ...,...._ .,....;.,. ol .: 
l,---~100;1-..... N.t .... ,.... ,10 .-.... thal.a!d-
. ~~Gill the ·ll~ diqot lllliJ ,l9;n :ad~tottt!ul- Ua4. 
···, dar .. ~. ,llp.l'il ~'" • 19 Col ' 
·: J~ 
:., 'I -, .... loK 
. · C-s.;~ ot S.«l.Uadan of idaho. Qf t.ilt' rljdlt to WOC: tM ~ n! Slllilb lUnr · , 
: ··'·,'j~:{r: "~:·t' · li-~Gltclubte. liiftl' ;ftlrtllepuQJO!'If'ot' iiQIDtrito Uil1rr1ga'.1011. 
. : ~~ · .• , f:'hder Uot ~Ko. fio-261 m t.ht1 ::::oont.alDJ~U <It BitOllll:lii:Uaa · 
·: . - ~.~·fiiiit to~ .. 'Of ..w 'lr3.ltnllma hl.•.n pi!rl~ in--~ ... wlt.b.-the ;.- o( rlb.flo. DJtd i& 
~ -bJ' \he~ ol nw~ of ldulw JNI Ull~ ril ft!\'fWd ln \~\llumc 7 . 













License and Certificate of Water Right 
Water Uceose N~~~~--
Wate< D;.,trid;N,__ ___ _ 
Aroaunt~IOII.Q!IfUgo , ... 
~~~ Mllr!m so! 1921 
'l'lDS IS TO CERTIFY that mtr1'ID Sl'~ OJ JDRic..t.~ ~ill.g !hl'ottgh B,. !:.. BT011.IDIIIB, DUP"ict 
of COw:l;aal. tr~s., · B!~~Ucm SerTiee - , made application for a ~t to appropriate the 
POI'tlaDd1 Ongcm 
puhfie ~of .the. State of Idaho,. datEd llarah so, 1921 , 19 ; that Permit N(). B-.2151 
waa issued '"fofesaid J&wg~ that Certific!ate CJI. Completion of wurks. with a camiD&' eapacity of J.-., 'feet/was :issued thereander on · JU1.7 a,. l'iSB ,19 , sbowiDg that said works 
were coJD)Jleted on the ·l.61ih day at May • 19 3l ; and that on the 22DA 
day of J:pr1l • 19 Q ' 
1JHESD .m'Afi:S O.J' JJBRIQJ. 
POJtt;lBD4 , State of , made l)roof to the satisfaction of the 
Ollllmiaatcmar ~ 'Rael.aiE'tiGII. of Idaho, of \he rlgbt to 11111! the waters at SD!lke ll:i'Nl' 
, & tributary ofCaluml:d.a Bt-nr ./ , far t3le JJalPOSS of 4c;mEuJUO and 1:ttige.t1Qil 
purpoae11 , under Use Permit No. &.269 of tbe C"omaieUCJDB%' ot .BaolemaUon 
and that said' riaht to the 'DMB at said wa.ters bas been perfected in actlOl'dance with tbe lawa Of Idaho, and m 
bsoby ~by tba Comnri..,;,.,.. ol Redamalion of Idaho anileuternd of ,.,.,rom Vol- ' 
at Ileeases, ai pap .US , on the ft.lt.l• day of ~:. , 19 -42:; 
The tight hereby eon:finned dates from llareh 30, 1921. • 19 
The Puiot of Diversion is located 
m a..~ SWi >1: • Sli · J.l, S.C.· -,o· 
That the IIZIIOlUlt of water tn which meh right is entitled and hereby -eonfirmed, far the purposES aforesaid,. 
ill limited to au amwnt aclmiily needed aJlli benefi.d:aD.y 1IB8d for Bd purposes, and shall net ezceed 1, ........ 
rfll4~~~~~sr:'tCr =~UIJt ~~~!J;7~Jt~ :=:-,!!;!.,. i=.ata~e 
Deseriptiao and :Ioeatian of iJB8: noa.se. 
The light to the 1l8e of the water aforesaid .hereby ecmfirmed is restrict.ad to tile lands ~ pJaee of use 
herein described, as provided by the laws af Idaho. 
~ 13le seal aDd signa.to:re of the GommjASinner af Reclamation, afhed ,at Boise,. Idaho, 
tldo .-o ... of -- ,19 ... 
(IlEaL) /. 








, STA'.IZ OF IIW:IO 
IJ'l:;ENSE A11D CERJ'.J .:GATE C!F l'l!.::'l>il ll!Gil'f 
Tater License No. R-1269 Prior:it; llareh 30, 1921. Amrunt l,eco,ooo acre ;tt, per -
!!'ll!S IS TO CERm'Y tllai> Olf.ITED STATES IJF JJ!E!UCA, aoti:ng through Jl, E. Stouteeyer, 
D:istrict COilllsel, U ... s .. :ReCJ.amatiOll Service of Portla.Dd, Ora€QU, rna.de ,application f~ a 
permit to appropriate tl>o public waters of tlJB State of Idaho, dated llareh ~0, 192l; 
that Pe:nn:it No. ll-269 ns iallll<'CI tmder said a:pplicat:ian; tllat Cartitieato of {)omplat:ion 
af warks" lEi th a -ca:rry:1.r!g oapaci tr c! ~,.aoo,ooo acre feet per a.m1um w.a.s iesued there-
'Olldar on July 12, 19.:)2, sllo!!:i.ng that sai<f warks .,.re complated on tlla 16th dq of lla,y, 
- 19.:)1; .;IX:d tllat on tlla ~ dq ot: !pril, l>ilJ., 
\lliil$D SUTES OF !lii!IUlll. 
af FartJ.al:d, state ot Oregon, lllade pi'crot to the sati.s.factioo of the Comx:ti.ssioner at 
l!ecla:oation of :I,:;a~>o, of a r~t to tlla use of tha ""-ter• of Snal<:a lliw:r, a tributa:cy-
ar Col.D:mbi.a. Ri"t'SC'> atared ill Ame:rican Falls Reservoir, fas;< t.he purpose of lH.msstie ai:d 
irrigation ;pu:rposes;1 tmder Uu Permit No. R~ a! ths Conmti,~sione:r ct Be~tion; ~ 
tbat sai4 r:lg)rt; t.o tile use of said waters has been :perfected in .,~ - the 
la1la ar Id;;bo1 and is hereby' eon.firr.iiBd b,r the Commis:iioner Q! Reclamation of Idaho 
~entered o!' necrd in Vo:u- 7 of Lioenses, at page ljllB, on ills 9tll.ds,y of J'ul:r,ls>l-l2; 
~ rie:ht hereby oon:tl.nled <latos !rem !!arch 3C, 192l; 
Tbs Poin-t of lli w:rsion is located in ths Sll'i 5J!t., Sac. 30, ~· 7 s., !I• 31 E.l!.!L., 
PowerC~. . · 
bt b aracnm.t of nte:r ~ 'id:l.1,ch such riGht ia entitled a.r.;d .bereb,- ean!'irmed, rozo 
tba P'Jl'P()IlOs Of"""seid, is limi-ted to an amount actu.UJ.y ~ .. dod a.od b-ficiall.y used I 
f:r said ~oses, and shall :oot e:k:C$ed 11800,000 a.c...--e fest per· annum, '?f ~ch amoant 
1.,7002 000 acre faat represeate tho rated oubical. contents of tbe reservoir and ~oo.~ooo 
acre feet is the l1lO.Xi.nnlm t.Dlllla1 bonk etor_. 
· Description and :J.oc:a.tion of uss: 
The place -.bsre e&id 11ater is ru;od is on the lands in ths follow:!..n;;; in"..gation district. 
am! "" the lan<la o£ tile Fojecto of 1b> following i:rrigat;!.cn cOJ!!lll!lieat ,Aberd....,-llpr:LIJg-
fiel4 Canal Co., irlsncan h1la &oservcir llia-t;., .bm":icsn Fa.lls Re"""'I"''-"' lliat. Nc. 2, 
1llaol<:f- Jlorig. Co., llul-pss Caoal & Irrlg. Co., 3utte & l!arla!t Lal<e Canal Co', C<lrbett 
Slough Ditch Co,, DUts Irrig. ·co., Enterprise Cana:l Co., Enterprise !r:rig. Dist., Ean-i-
aon Ca.na1 & Irrig .. Co .. , Hillsdale Irrl.g ... Ilist., ~Idaho Il;orig. »tiit.:, .L!rml'oot CaoaJ. Co., 
llilno:r :r.:.r Lif-t Jlorig. Dist,, l!!nidcks I:rrlg. Diet., llaw S...O.On lrrilf. lliat., l'ooples 
Canal. & :&nz. Co., Poplar Irrig. llist./ J'l'ogressi"' Irng. Dis'll., leid Co.na:l cc., ~ 
Irri&" .. Ca.na.l Co .. ; Cl:ias D .. Smith {i.ndi.v.idual.)_, Snake ill:wr Valley Irr:i.g .. Uist., -'I':rego 
Ditch cc., Utah-Idaho S"'llU' Co., ths lands in the up- Scalre .tivv Val.le)o- a:ra ""l'l'lied 
by msa= of ~ •tar,. b names 0::: t."le cana1.s or di tchas cr otller '11'0l".k:3 by 
"Which sa!d nter is cooduc:teti to su>:h t:laca of U.S3 are: .&.bardeen_, ~' Nwth Side: 
P:-oject, !rl.WJ. .?a.J.:s C'anel Co .. , Too:i•tilla., GoOO:ine, .d::..ac:ki'oot, Eurc:ess 1 3utte it: J.:arket 
Lata, CQibett1 Dilts1 Eintarpriae Canal Cc., atter:~risa Di.st .. , lierrison., Idaho., I.enroot, 
lril..ner I.a!r L:i..f't1 l!t.nidcl"..a., NetY Sn":llden,- P-acplee,- Popla.-r ..Jrrig. D.!.at., Progrsss:Lve lrr:ig. 
Dist., ll0ie1 :iud7, S::.dioh, Sna.l<:e P .. :i:var Valley, Tr.:3£01 Vtah-Idab.~ $1lg'S.l" Co. 
' 
l'he right to the use of ths 1r.1ter a..i'aresaid hereby' o~d is restricted. to 
the larA• .,. place of ... herein descrihed, as provided by- the la"" ot: Ida.ho, 
1IT!I&SS' ths seal. a!ld si-turs cf tb-e CQEissicner of iblol.aloation, d£"-=d at 









s ourcg of Scpvl,r - Snake lli ver. 
~-r c=.ty 
l?:xi • .-1.t o:r Diversiiidl ~i.t See. 30,. 
TWp. 1· S. Rge. ?ll!:.:s • .e;, 
Place Crt !fs:! - !&nels Under ~:::an 
Falli 3.ase.r\l'tlil" 
l'u..ryooe - Domost.ic. a:od :irtieation 
~ ot &iorii;y. -!!arch 30, J.$12]. 
llecorded - olul,ro 9, :94:; 






Affidavit of Michael C. Orr 
Subcase No. 00-91017 
July 23, 2012 
EXHIBIT 4: 
License and Certificate of Water Right, 
Water License No. R-670/01-2068 
DUPLICATE OF ORIGINAL 
State of Idaho 
Department .of Water AdmJDistra:tion 
LICENSE OF WATER RIGHT 
License of Water JUght No. R-670/01-2068 Priority JUly 28., 1939 Amount* 1, 400, OOOAF 
THIS lS TO CERTIFY, ths.t ..:.__,!hs,__,U'-'. S00.'-"B-"lffiE="'A'-'U'-"O::F_RE=:::C::LAMA==TIO=:eNc_ __ _ 
of, __ Boise:::::::" ,_, _,•,a,ab,o:_ _____ _. has compll.ed with the ielm.Ji and coru;lition5 of Permit 
Na. R-670/01-2068 issued punuattt to Applicattan fol' Permit dated _....::;July=_;2::8:.!'...;1::9:.:3:.:9_~ 
and baa submitted proof to the Depaztment of Water Administration on November 16, 1965 
it 
tha.t Rbe applied water to a. baneficia.lUBe; an examination by the Department :illd~OB.tea that the 
works have a ca.pacMy al. 1. 400, 000 AF , a.nd that a right to the UBe of water fro~---
Total numbtlr of eoc~U irri!Ja1ed------
*"'l The use of water UDder this license, when combined with water diverted UEder other 
water r!gbts held by the organiZations listed in Exh!b!t A, shall not exeeed !bat requlre:! 
for !hs consumptive requirements of the crops irripterl plus necessuy and rea.SOD8ble 
convey.mce losses~ 
Tbe right ttl the use of the "W.ter he:reby oonfmne4 iS restricted and appurte:Dant to tbe laod.B 
or place of uae here:ii1 described, as provided by the 1s.ws af Idaho. 
Witneea the Mal and .Bipture of 1he Director, a..fflmd at Boise, Idaho, this ~da.y af 
Mll.rch 19~. 
-
Affidavit of Michael C. Orr 
Subcase No. 00-91017 
July 23,2012 
EXHIBIT 5: 
Standard Form 1 Objection 
Subcase No. 01-2064 
(United States Bur. of Reclamation) 
(Apr. 19, 2007) 
RECEIVED 
AP;\ l 0 2007 
UEf'ARTMENTOF 
WATS'I flESO!IRGES 
IN THE DISTRIC'r COURT OF· THE FIFIH JUDICIAL DISTRICT OF THE 
S'rATE OF IDAHO, IN A<"'D FOR THE COUNTY OF TWIN FALLS 
InReSRBA 





) __________________ ) 
Please fill in the fullowing infonna.tion: 
A •. Snbcase 1-2064 
(lusertwater rliht lllUllber1 
ST_tL~ARD FORM 1 
OBJ.ECUON 
B. NAME Ai'>t'D ADDRESS OF PERSON OBJECTING 
Name: United States of America act:in.g through the Departrmmt ofinterior, 
Bureau of Reclamation, Regional Director PN Code-31 00 
Address; 1150 N. CUrtis Rd Suite 100 · · 
Bois(\ lD 83706-1234 
Daytime Phone: (208) 378-5J06 E. Gail McGarry 
· Name & Address of Attorney, if any: 
DavidW. Gehiert (303) 844"1386 T!ial Attomey, 
1-)atma:I Resources, Section 
Environment and Natmal Resource Di·vision 
U.S. Depattment ofJustice · 
1961 Stout Street- gth Floor 
Denver, CO 80294 
C. . CLAIMA.."IIT OF WATER RIGHT AS LISTED IN DIRECTOR'S REPORT 
Name; United States of America Acting Through 
Regional Director PN Region 
Bureau ofReclatne:tion 
Address; 1150 N. Cm:iis RcL Snite 100 




D. I abject to the following elmneuts as recomm<mded in the Di..rector' s Report. (Please 












Should be: 1,700,000 AFY 
Total reservoir capacicy remark should also reflect a quantity of 1, 700,000 
acre-feet 
The fullowing r=mk should be included UIIC!ei :his element: "This wate: 
right includes the right to refill under the priority date of this wiJ,ter right to 
satisfy the United Sta:tes' storage coniraots." 
Priority Date 
Shonld be: The following re:mark under this element should be stricken: 
"The appmpriator shall exercise this right in a manner that recognizes the 
historic practice that the use of water fur power g.mera±ion is incidental to 
the rights of others to the Use ofwater for other purposes. The appropriator 
· shall not make a delivery caii for hydmpower generation eJ~:cept as against 
junior hydiopower rights," 
The following r=mk should be included under this element: "159,400 




Instr·eam Flow Description 
Should be: 
Purpose(s) of Use 
Should be: 
Irrigation storage should be l ,655,000 AFY. 
Irrigation from storage should be 1,655,000 AFY. 
PowerstorRoue should be 300,000 AEY. · 
SF. 1 ~ Objection 




Power from storage slwuld be 300,000 AFY. 
The following remade nnder this .element slwuld be stricken: "The 
diversion a:nd release of stmage fur power pmposes under this water right 
is mbject to those conditions con:tained in contract nos .. llr· 733 and Dr-801 
between the United States Bureau ofReclamation and Idaho Power 
Company." 
The above~stricken remark should be replaced.wifu the followfug·remark: 
"The exercise offuis water right fur power pU..J.)Oses is suqject to the 
limitations and conditions set fOith in the Act ofJ)ecember' 28, 1973, Pub 
· L. 93-206, and .the fullowfug contracts: Contract between the United States 
aod Idaho Power Company dated Ju."le 15, 1923, Symbol Th-733; 
Spaceholder Contract amon,g fue .United States, the American Falls 
Reservoir District, and Idaho Power Company dated March 31; 1976, 
contract no. llr· 73:?S; Falling Water Contract between American Falls 
Reservoir District and IdahO Power Company dated March 31, 1976; and 
the Contntct between the United States and American FallB Reservoir 
DistrictdatedMarch 31,1976 Contract No. 14-06-100-9041." 
Period of Year 
Should be: 




The fullowin,g remark under fuis element should be stricken: "A portion 
of this right is designated ascthe fust to :fill fur the benefit of the· contract 
lwlders as pxovided in the provisions fur saving winter water as recognized 
·in the Burley I:trigation D:ist. V. Eagle, Supplemental Degree (Idaho 5th 
Jud.. Dist .. , July. 10; 1968) and Aberdeen-Sprlngneld Canal Co. v. Eagle, 
Suppiementa! Deci'ee (Idaho 7th Jud.. Dist., March 12, 1969)!' 
The following rema:dtunder fuis element should be stricken: "The delivery . 
of water to this.rightmaybe snbjeet to procedures described in the United 
States Bureau ofReclamation "space holder" contracts and fue Burley 
fuigation Dist. v. Eagle, Supplemental Decree Qdaho 5th Jud. Dist., July 
10, 1968) and Aherdeen-Spril:lgfield Canal Co. v. Eagle, Supplemental . 
Dec:ree (IdahO ill Jnd. Dist, March 12, 1969) together with the natural-
flow and stoxage deliveries as calculated by the Idaho Department of 
. SF .. 1 - Objection 
i\.mended 10/16/97 
Page3 
WatcrRllllourcea .. " 
11. I abject because: 
o This water right should wt exist. 
o This water right was noi recommended, but should be teco=ended with the 
elements described. · 
E. REASONS SUPPORTING EACH OBJECTION(S): 
Element #3 (Quantity): The q1lllntity of water should be 1, 700,000 acre-feet as set forth 
in the licenSe issued for fhis water right and lis claimed in the notice of claim for fhis 
watOC right, A remark :for rc:fiJ.l under fhis element is necessary to preserve the historicat 
pra..'iice of maximizing the water resources above :Miiner Dam for use by Rec!!l!llJl.tion 
. contractors located above Milner. · 
Element #4 (Priority D11-te): The subordination remark recouiinended under fhis element 
is unnecessary bccmlse the exercise of fhis right for power pmposes is: already limited by 
. the rema::k proposed under the ''Purpose of\)se" element. See e.g., infra. Also, a :rernill'k 
should be included under fhis element that recognizes 159,400 AFY as being 
administered with a priority date o£'3129/1921. This remark is pled in the alternative in 
the event water right 01-10042 is not decreed 
Element #7 (Furpose of Use):· The quantities ofwate~· listed under thiS element should be 
increas((d consisient with the.increased quantity.identi:fied under Element #3, above. 
B-ecause the exercise of fhis water right for power purposes is limited by congressional act 
and related contracts, a retnark is neCessa:t):' to further define and clarify the limits on i:b.e 
exercise of this water right fur power pmposes. The remark recolll1Il61lded by IDWR ifails 
to iJlentif:lr all the relevant inllJ;l:uiDents pertaining to the exercise offhis water right for 
power pmposes and therefore should be replaced with the more comprehensive r=ark 
proposed above. · · · 
Element #10 (Other Provisions): The remarks under fhis element, identified above, : 
should be sirioken beeanse they are not necessmy to define, clarify, or administer the 
water right. 








. County of Ada 




Je'J01d D. Gregg, duly sworn, upon oath, deposes. and says: 
{Name of penmn Ufmg ubjediun'] 
Tlurt I am the party/clrumant filing this objection, as defined by I. C.§§ 42-1401A(1) and 
( 6) or that I am the. attorney for the party/cla.iniant objecting and that I h<We read this objection, 
know its con:tents and believe that the stateanents are true to the best ·;knowledge, 
Subscribed and sworn to before me on; 
SF.. 1 -- Obi ection 
Amended 10/16/97 
APR 1 8 2007 
Notary Public fur: Idaho 
Residing at /'(),f;y.~ 
My Colnrnission Expires: (o/ Z (201 'L 
. Page :S 
' j 
INSTRUCTIONS FORMAU.JNG 
You must mail the objection, to the Clerk ofthe Court. FAX filings will not be 
accepted. You must also send a copy to all the parties listed below in the Certificate ofM:ailing. 
· G. CERTIFICATE OF .MAILING 
APR t 9 2067 I certify that on I mailed the original and copieS of this objection, · 
including all attachrnen:!E, to the followfngpersons, by mailing the o:iginal and/or copies, postage 
prepaid a."lrl addressed as fullows: · · 
1. · Q-:.iginal to: 
Cle¢ of the I)istrict Comt 
Snake River Basin Adjudication 
253 Third Avenue North 
Twin Falls, lD 83303-2707 
2. One copy to the claimant of the water right at the fullowing address: 
Name: United States of Ame;ics .ACting through 
Regional Directqr PN Region 
Bureau of Reclamation 
Address: 1150 N Curtis Rd Ste 100 
Boise, lD 83706-1234 
3. Copiescto: 
Chief, Natmal Resources Divi.illon 
Office of' the Attorney General 
Stlrte ofidal:io · 
P.O.Box44449 
Bois!'l, ID &3711-4449 
United States Depa:ttment of Justice 
BnvirOilllllint and Natural Resource Division 
Natm<il Resources Section 
550 Welt Fort Street, MSC 053 
Boise, ID 83 724 
SF .. 1 ..:. Objection 
Arnendedl0/16/97 
IDWR Docummt Depository 
P.O. Box 83720 





Affidavit of Michael C. Orr 
Subcase No. 00-91017 
July 23,2012 
EXHIBIT 6: 
Standard Form 1 Objection 
Subcase No. 01-2068 
(United States Bur. of Reclamation) 
(Apr. 19, 2007) 
RECEiVED 
APR 2 D 2007 
DEPAillMENr Of. · 
WATEFiflESO!JRG.EP 
IN THE DISl'RICT COT.;-nT OF THE Fl;F'IR JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN Mll FOR THE COUJ\'TY OF TWIN FALLS 




(l:asert "Mlttr right number) . 
Case No. 39576 
) 
------------~-----) 
Please fill in the following information: · 
STAI'I'DARD FOR.'! 1 
OBJECTION 
B. NAME AND ADD:f!,ESS OF PERSON OBJECTING · 
Name: United States of .A:merica acting through the Department of Interior, 
, Bureau of'Reclamation, Regional Director PN Code-3: 00 
Address: 1150 N. Curtis Rd. Suite 100 -
Boise, ID 83706-1234 
Da:ytiiD.e PhDne: Cl08) 378-5306 E.. Gail McGarry 
· Name & Address of Attorney, if any: 
David W. Oehlert (303) 844-1386 Ttial Attomey, 
Natutal Re8o- Section 
Environment and Natural Resource Division 
· U.S. Department ofTustice · 
1961 Stout Street-&"· Floor 
Denver, CO 80294 
C CLAIMA.t"'-t"T OFWATERRIGHT ,AS LISTED IN DIRECTOR'S REl'ORT 
Name: United States of America Acting Through 
Regional Director PN Region · · 
Bureau ofRecl.alru¢on 
· Address: ! 150 N. Cu:rtis Rd. Suite-100 
Boise> ID 83706-1234 
SF.l-Objection 
. Amended 10/1:6/97 
Page 1 . 
D. I 9bi ect to the following ~lements as reco=end:::d in the Director's :R.-7ort (Please 
cw..k the appropriate box(es)). ' 
L 0 
2. 0 






9. 0 .. 






The fullo:wing reiJ:lri: should be iru;luded under this element: "This water 
right iru;ludes i:he right to refill under the priority dine of this water right to 
satiSfy the United States' storage contracts." 
Priority Date · . . . 
Should be: The _full owing !'e!Ilm:k under this element should be stricken: 
"The app1opriator shall ex.ercise this right in a manner that recognizes the 
historic practice that i:he use of wa'-l.ef for power generation is incidental to 
the rights of others to the use of water· fur other pmposes.. The appropriator 
shall not :ruike a delivery call foi• hydropower generation =ept as against 
jUIIinr hydropo:wer rights." 
The fullowing rema!k should be included under this element ''259,600 
AFY of this right shall be administered under a priority date of 
03129/1921 ," 
l'oint(s) of Diversion 
Should be: 
lnstr'eain Flow Description 
Should be: 
Pu.rpose(s) of Use 
Should be: 




. SF. 1 - O):>jection 
A:meuded 1 0{16/97 
Page2 
10. II Other Provisions 
Shou'ld be: 
The following remark und~r this element should be stricken: "A portion 
of this right is designated as. the first to fill for the benefit of the contract 
holders as provided in the provisions for saving winter water· as recognized · 
in the Burley Irrigation Dist._ V. Eagle, Supplemental Degree (Idaho 5th 
Jud. Dist .. , July 10, 1968) and Aber-deen-Springfield Canal Co. v. Eagle, 
Supplemental Decree (Idaho 7th Jud., Dist., Man:h 12, 1969) .. " 
. . . r . 
The following rerruuk under this element should be stricken: ''The delivery 
ofwatertothis right maybe subject to procedures described in the United 
States Bureau of Reclamation "space holder" contracts and the Bi.u'ley 
Iuigation Dist v. Eagle, Supplemental Decree (Iillllm 5th Jud. Dist .. , Ju'ly 
10, 1968) and Aberrleen-S_pringfield Canal Co. v. Eagle, Supplemental 
Decree (Idaho 7th Juci Dist, March 12, 1969) together with the natural-. 
flow and storage.dellveries as calculated by the Idaho Dc;:partment of 
Water Resources." 
11. I object because: . 
o This water right should not exist. 
o This water rign_t was not recoillmended, but shoUld be reco=ended with the 
elements de~;cribed.. 
E. REASONS SUPPORTING EACH OBJECTION(S): 
Element #3 (Quantity): A remark fur refill under this element is necessary to preserve the 
historical practice of maximizing the water resources above Milner· Darn for use by 
ReClamation contraQtors located above :Milner. 
Element #4 (Ptioritj Date): The remark under the priority date seeks to subordinate this 
watei· right to all past, present, and, future non-hydropower water rights on the basis of 
bis:t:orical practice., Because this water right has never been bistorical(y used or 
administered under such a limitation, the remark is without factual or legal· basis and 
rc;:presents an unwarranted limitation on the water right. Also, a remark should be 
'included ufider this eiement that recognizes 259,600 AFY as being administered with a 
priority date o£'3/29/1921. This remark is pled in the alternative in the event waterright 
Q1-10043 iS not decreed.. . 
Element# I Q (Other Provisions): The remarks under. this element, identified above, 
should-he stricken because they ar'e not necessary to define, clarify, or administer the 
water right. 




. . State ofliiaho 
Co~ofAda. 




Jerrold D. Gregg, duly sworn, upon oath, deposes and says: 
· {NameofpersonBlingobjettion) 
That I am the party/claimant filing tlJfu objection, as defined by I. C. §§ 42-140 lA{l) and 
(6) or that I am the attorney. fur the party/claimant objecting and that I have read this objection, 
know its contents and believe that tbe: statements are tr.ue· to the ki:lowledge. 
Subscribed and sworn to betQre me on: 
SF. 1 Objection 
Amended 10/16!97 
APR 1 8 2007 
Notmy Public for. )!1$Q ' · 
Residing at: IY)V.:.!.d.t,!J.~V!._, · i 
My Commission Expires: ~2 / Z!Jlz_ 
! 
' ' '· 
Page4 
INSTRUCtiONS FoR M,AILING 
Youmnst mail the objection, to the Clerk of the Cowt. FAX nlings will not be 
.. accepted. you must also send a cop)' to ail the partieslisted below inthe Certificate of Mailing., 
G. CERTIFICATE OF MAU,ING 
I certify that on APR 1 9 2007 I mailed the originaland copies of this objection, 
including all attachments, to the following persons, by mailing the original and/or copies, postage 
prepaid.and addressed as follows: 
1.. Original to: 
Clerk of the District Comt 
Snake River Basin Adjudication 
· 253 Third Av<;mue North 
Twin Fails, ID 83303-2707 
2. One copy to the claimant of the water tight at the following address: 
N arne: United States of America Acting through 
Regional Director PN Region 
Bmeau ofReclarnation 
Address: 1150 N Cmtis Rd Ste 100 
BoiSe, ID 83706-1234 
3 . Copies to: 
Chief; Natural Resources DiVision 
Office of the Attorney General 
State of'Idaho 
P .. O., Box 44449 
BoiSe, ID 83711-4449 
United States Department of Justice 
Environment and Natural Resource DiviSion 
N atmal Resources Section 
5 50 West Fort Street, MSC 03.3 
Boise,'ID 83724 z . 
IDWR Document Depository 
P.O.Box 83720 
Boise, ID ~3720-0098 
. ·Signature of 
SF. 1 -Objection 
Amended 10/16/97 
Page 5 
Affidavit of Michael C. Orr 
Subcase No. 00-910 l7 
July 23, 2012 
EXHIBIT 7: 
Standard Form 1 Objection 
Subcase No. 01-2064 
(Minidoka Irr. Dist.) 
(Apr. 19, 2007) 
8EGEIVED 
;,p); z 3 "A,"'iJ} 
um~Rn.&n OF 
~~A1ER P.ESC>iBCES 
IN THE DISTRICT COURT OF THE FIFTH JTIDICLicL DISTRICT OF THE 
STATE OF IDAHO;-IN Al\"'D FOR THE COUNTY OFTWJ::o\ FALLS 
·InReSRBA 
Case 39576 






A. Subcase _1-2064 
-·- (1ti2ertwirt.er.dgli'.number) 
ST Al\"DARD FOR..l\1 l 
OBJECTION 
B. NAMEA'ID ADDRESS OF PERSON OBJ]A__"'TJNG 
Name: 
Address: 
MJ!lidoka Irrigation District 
98WSOS 
Rupert, ID 83350 
. Dayti::J.e Phone: (208) 436-3188 
Name & Address of Ar..omey, if my: 
Kent Fletcher 
POBox248 
Burley, ID 83318 
C. CLA.IM_>U\'T OF WATER RIGHT AS LISTED. I;'{ DIRECTOR'S REPORT 
Name: 
Addzess: 
SF. I - Objection 
Ameuded :0/16/97 
Unit.ed States Bure!!ll ofRecla.111ation 
1150 N. Curtis RD. STE 100 








D. I object to the following elements as reco:rr:nooded in the D'rector's Report. {?lease 
check the ap;.ropriate box(es)): 
1. [g) Name and Address 
US!iiiuli:!. be: To lliE i~Xtenf llillridokii biga.tion District has S".orage rights, usee 












Should be: Irrigation storage shoilcl be L70C.OOO acre feet 
Prrority Date 
Should be: 
Point of Diversion 
Should be: 
lnstream Flow Beginning and End.ing Point 
Should be: 
Purpose(s} of Use 
Should be: 
Period of Year 
Shouid be: 
Place of Use 
Shacld be: 
10. I object because: 
This water right shouid not exist. 
D This water right was not recommended, but s_'louid be recommended with the 
elements described above. 
11. Remarks and Conditio!lll: 
Should be: see reasom stated below . 
. E; RE.4.SONB SUPPORTING OBJECTION(S): 
To the extent Minidoka Irrigation District has storage rights. see objection to Claim 1-10190 
filed bv Minidoka Irrigation District. 
. SF, 1 ~ O~jcction 
Amended !0/16/97 P_age2 
Conditiorr 1 -'-"together with the :riatural-flow and storage deliveries as calculated by the Idaho 
~artment of Water Resources" should be deleted. 
Condition 2-" reser-Voir caoacity shollid be 1,700.000 acre feet. 
Cooditbn 4- winter water savings should be recogr;ized as a water right vrifu its own priority 
date. 
Condition! 0 should be deleted. 
Water right should include the right to refill the ceservoir in wioritv. 
F. VERIFICATION {Must be C.-ampletee) 
State ofidaho ) 
) 5~; 
C'-aunty of Cassia ) 
W. Kent Fletcher, duly sworn, upon oath, cieposes and says: 
. I a.~ the attorney fOJ; fue party/claimant objecting and~ I have read this objection, 
know its ooru:ents and believe that the statements are tr-.Je Lest ~k:JloWl ~~· 
SF. 1 - O(,jectlon 
Amended !0116/97 
// 7 r!:2 . . 
Page 3· 
.. 
· INSTRUctiONS FOR MAILING 
You must mail the objection, to the C!erk of the Cou11. FAX filings will not be 
accepted. You must also send a copy to ail the parties listed below in the Certificate of Mailing. 
G. CERTrFic.A:rE OF MAILING 
I certify that on April 19, 2007, I mailed fue original and copies of chis objection, 
inc!udiig all aitacl:tments, tc the following persons: 
Original to: 
Clerk of the District Court 
SD.llke River Basin Adjudication 
253 Tirird Avenue Nnrth 
P0Box2707 
Twin Falls, :cJ 83303-2707 
By overnight delivery 
2. One copy to the claimant of the water right at the following address: 
Name: 
Address: 
United States Bureau ofReclai:natlon 
1150 N. Curtis RD. STE 100 
Boise Idaho 83 706-1234 
3. Copies to:. 
IDWR Do=eut Depository 
POBox 83720 
Boise, ID 83720~~098 
Chief, Natural Resources Division 
Office o: the Attorney General 
P0Box44449 
Boise, ID 83711-4449 
SF. l -Objection 
Amc:Wed I 0116/97 
W. Kent Fletcher = 
Page:4 
Affidavit of Michael C. Orr 
Subcase No. 00-91017 
July 23, 2012 
EXHIBIT 8: 
Standard Form 1 Objection 
Subcase No. 01-2068 
(Minidoka Irr. Dist.) 
(Apr. 19, 2007) 
RECeiVED 
AP11 2 3 'i.ft,J! 
OE?AATlU&~T Of 
41A1ER~~·n~"1F.F= 
lli THE DISTRICT C{)URT OF THE FIFTH JL'DICUL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF .TWIN FALLS 
InReSRBA 
Case39S76 






A. Subcase 1-2068 
STANDARD FORM 1 
OBJECTION 
B. NAM:E AND ADDRESS OF PERSON OBJECTING 
lvlinidoka Irrigation District 
Address: 98 w 50s 
Rll,J?ert ID 83 350 
Day:ime Phone: (Z08i 436-3' i$8 
Name & Address of Attorney, if any; 
Kent Fletcher 
POBox248 
· Burlev, ID 833:8 
C. CLAJ2\1A.l'>,'T OF WATER RIGHT AS LISTED L'i' DIRECTOR'S REPORT 
Name: 
Add:ess: 
S!', l - Oojection 
Amen~ed l 01!6/97 
United States Bnreau of Reclamation 
.1150 N. Clli'ii'l RD. STE 100 
Boise Idaho 83706-1234 
Pagel 
D. I object to ue following elements as recommended in the Director's Reporl (Please 












Name and Address 
Should be: To the extent :Mi.nidcka lnigation District has storage rights. see 







Point of Diversion 
Should be:. 
Instream Flow Beginning and Ending Point 
Should be: 
Purpose(•) of Use 
Should be: 
Period of Year 
Should be: 
Pince of Use 
Should be: 
10. I object becanse: 
11. 
This water right should not exist. 
This \>later right was not reoonme:::~ded, but should be recommended with the 
eleme::~fs described above. 
RelruU'ks and Conditions:· 
Sho·.lld be: see reasons stated below, 
E. REASONS SUPPORTING OBJECTION(S): 
To the extent Minidoka Inigation Dis:rict has storcage rights, see objection to Claim l-10191 
.filed by WilltJdoka Lrrigation ;:)istrict. 
SF. l ·Objection 
Amended I O/J6197 Page 2 
Condition 3 -w..nter ·>:iater sav'wgs should be recognized as a WlJ.Ier ri !!ht wit\~ its own ;,riority. 
date .. 
. Condition 7 s!louiC. be deleted. 
Condition 8- "toget':Jer ;.,~th the natural-trow and storage deliveries as calculated bv the Idabq 
Dypartment of Water Resources" shouid be deleted. 
Water right shouid include the right to re:'i.ll the reservoir in nriority. 
F. 
State ofidabo 
County of Cassia 
SF. 1 • Objeoti<>< 
Amended 10116197 





INS'",\RUCTIONS FOR .MAILING 
You must mail the objection, to the Clerk of the Cou..rt. FAX filings will not be 
accepted. You must also send a copy to all the pa."ties .listed below in the Certificate> of Mailing: 
G. CERTJ1i1CATE OF MAILING 
I certify -:bat on AprJ 19, 2007, I mailed the origil:al and copies C>f this objection, 
including all attachments, to t.l:te following persons: 
1. Original to: 
Clerk of the District Court 
Snake River Baiin AdjuC.:'cation 
253 Third Avenue Nor+.h 
POBox2707 
Twin Falls, ID 83303-2707 .. 
By overnight delivery 
2. One copy to the claimant of the water right at the :'allowing address: 
Name: 
· Address: • 
3. Copies to: 
United States Bureau ofReelamation 
1150 N. Ccrtis RD. STE 100 
Boise Idaho 83 706-1234 
IDVi'R Document Depository 
POBox83720 
Boise, ID 83 720-0098 
Chief, Natural Resources :Jivisio:1 
Office of the Attorney Genet!!l 
P0Box44449 
Boise, ID 837U -4449 
SF. 1 - Objec:ion 
Amended ; 01!6/97 ?age4 
Affidavit of Michael C. Orr 
Subcase No. 00-91017 
July 23, 2012 
EXHIBIT 9: 
Statutory "Refill" Claims 
(United States Bur. of Reclamation) 
(1983) 
., , 
; j( ~ ·<: '! " [] :, ) . " :;;; .. I . 
'" 
United States Department ol the Interior 
Bt'Rf:.\l' OF Rl:Cl.,\\!A i /ll:\ 
PAC!fW SUR! H'll F !rl RLf.l< t;\ 
f" ~.DERAL Hl"tl.f}t\C t- r·.s. COT'R fH0(''-1-l' 
J_lJ~J r_:) ·t983 [,--·--·· .... 
~(>:,~ ' tj -i . l. . 
J, j I j-1 j 
B'lX o.t~-rt50 U.S! F-OJU "JRU f 
BOISE, !DAilO l\~7"2:-'!-01jll, 
JUL 5 ') 
1983 
1/ep;:rt mer:t of W"1 \« h fast . "•·· rfSo"' ern DJStr,·~ Otti tes 
y.. Ice 
Mr. Kenneth Dunn 
Idaho Department of wat~r 
Statenouse 
Boise, Idaho 83720 
Dear Mr, Dunn: 
Resources 
Enclosed are 16 water right :]aims for use of ;1aters within the Minidoka 




Minidoka Irrigation District 
Burley Irrigation District 














Island Park Reservoir· 
Lake Wa 1 cott 
Jackson Lake wyoming 
Grassy Lake Wyoming 
Pal is aces Powerplant 
Palisades Reservoir 
Island Park Reservoir 
American Falls Reservoir 
Walcott Park 
Pa1 isades Camn 
Palisades Camp 
Falls Irrigation District 
A&B Irrigation District 
Art ii'ici al Ground Water~Stor age 




Storage Yield (Interstate) 
Storage Yield (Interstate) 
Snake River Natural Flows 
Refill of Storage 
Refill of Storage 
Refill of Storage 
Irrigation 
Irrigation & Domestic 
Domestic 
Recapture of Surface Water 
Recapture of Surface Water 
The claims, with their attachments are self explanatory. 
Claim numbers 3, 4, and 5 are for net yields from so called Bank Storage in 
Pal.isades and Island Park·Reservoirs and Lake Walcott respectively. Drawdown of 
, American Falls Reservoir, also yields water stored in the penneable banks. 
_,.., However, Certificate No. 01-2064 for American !=alls Reservoir already covers 
:~:~ 100,000 acre-feet identif1ec as bank storage, so no claim is. required. 
·"'" 
,·~ With regard. to Lake walcott the Foster Decree provides in part follows: 
~ "It is further ORDERED, MJLIDGE~ AND DECREED, until otherwise 
.. , provided by Statute, the State Engineer of :he State of Idaho, 
--.:..~ or his du l authorized de ut shall determine what part of the 
water ow1n 1n Snake Rwer at t e /111n1 aKa and .Milner Dams, is 
·storage waters, on what part is natura f ow, as provided by the-
Idaho Session laws cf 1909, entitled: "an act to provide for the 
safe-guarding of the rights of those conserving public waters in 
Reservoirs and prohibiting Misappropriation of such waters by those 
having no Right to the·use of S<llle, and delaring a 'Misdemeanor', 
the amount of the· natural flow to be determined as such natural 
flow wou1d be, if unaffected by the d1Vers1on or acts of the parties-· 
hereto or any or either of them or by the release -of stored water, 
the. natural flow to which the Twin Falls Projects are entitled to 
be measured to·them at the Milner Dam. (emphasis added.) 
Thus, a water right for all "waters flowing in the Snake River at Minidoka 
and Milner Dans" except natural flow has been adjudicated to the United 
States. Since bank storage is a result of construction of Federal Reclamation 
Project Works and not a part of '.'natural flow," any yield from Bank Storage 
in Lake Walcott belongs to the United States by Decree and no claim should be 
required. 
Until 1978, the various watermasters determined the "anount of the natural 
flows" to which the "Twin Falls Projects are entitled" by measurements 
taken at·Neeley, on the basis that the "normal flow at Neeley is the same 
as the normal flow at Milner would have been, if the Minidoka DiJTI had never 
tieen constructed" (water distribution below Neeley Gaging Station - Lynn 
Crandall - April 1, 1926). 
The computer model used by the District 01, Watermaster for water accounting 
since 1978, contains no provision for recognizing yield from bank storage, 





cc: Project Superintendent, Burley, Idaho (w/enclosures) 
No. 11 
Form Na, 243 
9(51 
Cial(l1 No. 
STATiO OF IDAHO • < -· American Fa11s Reservoi~ 
________ -· ------·------- Nu1 t:ip1e __ OL~eyil/ . ' ,.., ' -DEPARTMENT OF-WATER RESOURCES--
Uncle~ the provWan~ of Section 42·243, Idaho Code, any person ·ultng or clalrr.lng !lght! to ~e public wat~:; of Idaho 
e(;.tabl!$hed bv dlver;lon am::. appllcation to a bet.lolfic)a( use I'P\.1$1 me a dairn with the Oepartmen: of Water R~ou<ce.t O£l or 
before .J1Jne 30, 1983. E:xempte.d f>"::;rn thl:;: filing are sing\! ~arrlly domestic uses as d2fined in Sectkm 4:2-230td},. l.daho Code. . 
Ali'.1 ~empmf are rights re~rerented by a permlt. !1c11rm:, decree, sd]u::::le:ated rlgh";;, or a orevlous:1y fll1ld claim. · 
The fliitJS of "this t.:!aim dot>s not confirm the water rluht ciRtlmed but feih.ue Ul fiiiJ may m:ult in forfeiture of a water right. 
Tne United States Acting, through the Regional Director, Pacific 
Noti:e is Me.re:Jv jven that Northwest Region, Bureau af Reclarna'!:ion 
Federal Bu-ilding&: U.S. Cour:ho:1Se 1 Box 043, (NameofCiaimant;}· 
550 West i'ort Street, Boise, Idaho 83724 · Tcicphon.Nc. [208) 334.1908 
(!IA;Iiling .Al:ldrest) !Zip Code) 
:.\alms a rlg"tt to the divar:oiort and be.,eflda: ust c.f the surta::;e ~r groum:. 'water. Th~ e:dent a'1d natutll of said claim n as 
folloom;:: 
(1) tlate ot p:tottty: !Whet> was the water fkst appllad to a beneficial Ulll!) ~--"J~u~n~ec__lt~6~,__c1~9~4~4--------­
A dalm is not aceepllible on.a ground water .scuree with a prioritv later thai'\ March ZS, 1963 or on a surface watsr 
source' with a priatity )ate; than Mav 20. 1971.An IV(ceptkm h that a dairn ~y be fl!ed Gl'l sin'.Jie farnily d001'¢i11C lJ$Il ,from 
;~, gra~.tnd water SO!,! rat, 
i;!:j 'Oescrtbe the "sour::e at wa'ter; !Name d.' s<:ream, lake, spriruj, etc., or ground water\ 
Snaj(e· R1ver :rrbutary1:o ~61J!Uilli!!• iJ.bLiauR~:ilJVei•ll"'---:-----:-c--:-:-c 
tJ) !le$crlbe 'the ~ose for whicn the water hB :=.e:n UU!d a:nd :he tim'! dudn; the .yerar when vo.u ~ us~ the right 
~;laimtd: American Fa)1s: Reset"VUir M1,J:1ti"Ple or "Refill npacity ' 
lSoth dl<tc:'.i i=it~si'4e) 
{d$, Jlf! !Ot~mrm~:o,.!rrl(tlltiOtt, Sm~ et.U !M.:... Oavl U>'le., Day) 
2ruan11t;y 1\5_.000 af. U!We _;l:;:r_:"_i"g!::a~t:_:i_::O_::n _____ Period ;,f Vse from April 1 To QctobE!:" 31 
• .Quan:tity Use ====~======= Perb::l ct Use r..rom --,;;:;;;:::"'"-; To Ou<unitv_l_l_S.:c':c.O.:.OO.;_.cdt __ u~ Power §enerat1trr. Periodt~f!JSll'from January 1 To 
QUantity -------- Use. Period of Use Frcm T a 
C'.tcafJrl'bt Use ?ariod of Use From To 
141 I I 0 ,O{)()a TO "tAL QUANTITY J5ED. 
tsl A) Ptlint af divenion:..\.l..l::lt:ation ot point whl'lre water is diverted from ln source) 
~ ~ 14, Sec. 30 Twp . ...L.ii,.__ Rge. ~ B.M;, Com:y of Power County 
A.dditlorml dlvertion: 
B) D!!SCrlbe me<~n~ 'of d!ve~km of wat'!'!r; {Pump ·lll'\;i pl;retine. wei\, dhenii;:m dam., tllli!!rvoir, le11gth of ditch ar>d tie\d, 
11~l. Giv"? sizes and capacltle:;;~ be as specific as pombla. Describi: ar:y chan9!"S in the system and gi~ the date of the 
:hanye. ~ine 7.17 foots are s!irle ates with total ca~city 19,400 cfs (elevation 4354.5) 
~conc!"ete over. ow weir contro ~..f.i.Y..~ 44- by o foof radia1 aates wit-h tota1 
capac1ty B/ ,000 cts {elevation 5351\.5} 
!6i Al Desc:rlbt location of use by llning "'umber of irrigated a;es within e.ach 40-acre tr.~=t i~ appropriate box.. tf use is 
not for lr·!gatlon, placa an "X" in i:lpprnpriate box to show iocation. 
r R """ I NwX I swx s '" ' = :NEY. I, •• I NEY. INwK I "'" ,., '""' SEY. 
TOTAL 
I I ' 
\, iII' ' 
I~ ~btitox· ma1 lv ,f ~ ~ nT· i:.Xn 01 , 0" :ight ' ~· ' 
1'-"S 





~ . _ Nt>,n"'ac~ 1,0.00:000 
~ Bl II ~ater is used tor cth~ than irr1g:nior., fully d~scribe that u~e., bein.g at $pe::.:_fic ·as pos;\ble: Wa t.e!' 7'Jrni_~heC to 
~:1 a pr1vate c~pany ,or power generat1on by mear.s or t~ree 18-foo~·diameter outlet 
tubes mt6 powerhouse 1ntike located 1n west abutmen·t sect1or:. GeneratiOn is by 
means -of three Franc1s.,.type,tut'blnes W1th wtai ~~ooo KW: rating ana hav~ng 
capac'ty of 13,500 cfs \elevation 4354.5). 
NOTE: lndude hara the typa and number o~ sto=k W1(!te;-t;!d: 
17l _ !f vou til'! claiming wate• a> .r rt~ember o.t an organization, list nama c;f organization: Ur.i ~~ StateS :>f America 
--~···---
This claim is for calculated and/or actual multiph: fi11 or Reff;: of 
American Fal1s Reservoir when c1rc~stances permit. Claim is based 
J!=l:L 'Remarks hydrological data found in (1,1944 ~Water Distribution al]d Hydrometric ~-
WOr-k Distnct No, 36, snaKe-Rwert .;_dane-~ r -Reservoir ·was at 1-.o-sw;aorr:aere~ 
f\PRI 21 3 then arawn.down_ to t~--5:>3,000 atte""l-teet .on May J4 arid tfi~n ref1lnng to--
1,693~000 acre~teet on June lb. 1944. Se=oh~~ill ~1ght 1S JUSt1Tled on th1s 
apera~10nat oroceGUre. 
,I : 
r i l I • I ' 
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1 -~~.,h~o~! l~L th~ -~ I }1~ces 11of u7 and J~i~:: i I~; '~·- »V ,_.:__,_ ___ ·_ -- ---· . is de;f-i.;i lin Li iense . R~~69/01- f2064, ---I 1 Fall I I 
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Map ;houlc! show the location af the potnt of dTven-lon and the plaC. trl user of the water by 4Q..acre- subdlvl~iO'I';S", 
:;eaion, towosbip and ran,ge of the puh!ic looo ruf~Ui!Y "-'Vsiem.. 




M.esidl ~!l at $ <'J r $ e 
"/-SZJ F0!1: D£;PARTMENT USE ONlY 
ElOCeption filed bl·: fowardeC tll 
e:!aimmt by: 
I --. ,~, ., ----<"--..-----:---------~---_.,..._-------
STATE 0 F IDA!-10 
DEPARTMENT OP l~ATER RESOURCES 
£d.stet'n Resi on 
---------------------------~-------------~----------------------------
U.S. DEPT. OF INT~RIOR 
BUREAU OF RECLRMATION 
.11TTN: 424 BOX 042 
550 J.J. FORT ST. 
BOISE ID 83:724 
R£: Claim No. Oi-4052 
Dear Claima.nL 
1.50 Shoup Ave., Sui t'e 1.5 
Idaho Falls.. Idaho 83:402 
c2o8> 525-?1.6:1. 
APRIL 2,· :!.984 
The DePartment of J.Ja. ter Resources: has comPleted the d.dverti sins of Your 
claim to a water risht, and no further action is authorized under Section 
42-24~ and 42-244, IDAHO CODE. Vour claim will be retained in our files 
and ulill be a.va.il.J:ble at an>- time for use by \"'OU or the cour-t. 
The filin:> and advertising of the olaim does not oonfirm the water risht 
claimed· but ••i 11 serve to re<'ord and Preserve the i nfc-rma. ti on il.nd the 
evi de nee whi <'h you i nal uded in Your' ol;dm. 
I+'., at a latel' date.. You find that You have additional information or 
c'>UPPOt'ti ns evi denoe tll.a t You would like to h;we inol uded with the claim, 
l"'OU maY have that in fot'ltl<il ti on ot' evidence iidded at iiiW time. Plea. se 
rer'el' to the ,ol;dm irientir'ica.tir:tn number when oorre:>Pondins1 with this 
o·f"fi. oe~ 
l~e are enol osi n:i< a. copy of Yout' oliiim fot' \'·out' reoords •. If Yo/J h.:..ve 
'!uestions, ot' if' this: offh;e m<n· be of' r'urther assistance,, Please feel 
free to oontaot u;;. 






Forrr: Nc, 2:43 
S/81 
1? alisa.de.s Re.serv'O.:.:r 
Mul::iple.. or 
RefiJl 
STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES ~ 
CLAIM TO A WATER RIGHT .. ~~~ .lt.:. a~·"" 
Und'!'!i- the provisions of Se:::~iar, 42-243, idaho Code, nny ;:nmon us:Jny e>c ciaimlng ~lshts to tne- public: waters of Idaho_ 
establlshe:d by diV~rskm- and appiica~it>r. to ~ bem~flcial use must filt> a c\alm with the Department of WaUJr Flesourc~s on :.r 
DettJra June 3~, i.BS3. E.xempteri from this fiflns are single {amily domei-t.lc u;;es_ il$ defined in SectJon ~2·23\J\dL hJaOo Code.-
Abc Ue~otl!d. au rights re;mmmted by tr pe_(mit, Ht:enn. decree. adjudicated right, or a· previously file';i da\m, 
The filing tlf thb ~aim does oot contlrrn 'the wetar rieht cial~ed but faltun1 to file may ri!Stllt In forfeiture of 11 water rlgilt. 
The. linited States cf Ameri~a acting cbrough the ~eg~~ual Director~ 
Notice is hereby·gfven tnn _ .Pac..ific. Nort~west Rerlau.. Bm·e.au gf~lilll!.!O::Slll.~-~-----
Fedexal Bui~diug ~ !J.S. Courthouse !Na~eofCIIDmentJ 
Bcx 043-550 West ~-art Street, Soise. Idaho 81724 Telephone No. (208) ':134-'!ill.S.. 
(MaJli!'lg Addre~s; flip Code) 
::.!alms z: rl9ht to the Ol\lersbn and beneficial usa of 17ie sutfil:ct or ground water. The extent <md 11ature: of s-aid claim is as 
foltows: 
t1; .Date of priori't(: IWh!}r. was the wner fln-r app[jed to a bene-fi::ia! u~i May 3-. l957 
A claim ls not til::.eeptahla on l! ground Wi!W 50\lr6e with a JJriaritv lata~ than N'.al"Ch 25, 1Sf.i3 o.r o-n "a u.nia:e w:ner 
soun;:~ wlth a prlori'tj' tatenkan May 20, 1971. An ext:e'ptlon lnnatlf claim may be 1Ued on singli.damiiy dtlmeni: use from 
ll ~water source.. 
t2l "De$::r1be the to~ of Wat'!r: (N.llfl'l;! of Si.flll.ll"\'\. lake, !Glrin;, ete., or ;;r:;und watad 
Snake Uver tributary to .-· ~C~o~l~mlillluhd·i~e.J~'3·ce:r:_ ________ _ 
(3i Deo.erl~ the rJurPQJl!l fo~ .-,.vhlct the water 'r.ao !.men used ancl the time during th!! yea;- whttn you have lt'!iiiC tne dg'"lt 
i4/ 






!Dommk, I!"Tlem\~n. Sroeo:, E:lo.J 
Use Irrigat~on 




~OO:OOC.ra! TOTAL QUANTITY USED. 
jds,!rlf 
lBoth date.lnclU$l1tel 
f~ .• DJyl {Me., Dn-1 
Pe.·!od of U$e ;:rom AprU 1 Tr;~ Oct. 31 
Period of Use From ~ .. 1 ___ Jo ~~J.L 
Perioo: of Use- FrotT," To ------
Period o'f Ule From -----
Perlod of L'-se Fcom -----
To 
(5) AI Pcint of di\lt!rsi®: {location of paint WherE wate:- is diverted from in sourcel 
NVi V. ~ v~. Sec. Tw~ Rg11.. 45-E B"'V.., C~urrty of ~B=o=n=n~e=v~il::::l~e:_ ___ _ 
Additlor •• d poinn o{ olver-sion: 
{5) A) 'Jescrlba !o:::atl011 of use by llsting n:.~mber ot irrigated a:res wilhin each 4(}-acre tr~:::t ln appropriate box. if usc h 
not. fo~ irrigation. place an "X" in approo:late b:lx to $how location. 
T 
I 
MZ% NW};. sw~ S!i::'A 
A Sli:C. 
Nl'i'l'\ """' S:Wh 
,,, NEY. NW~J.sw%. SE:4. NUJ ~-.;14 SWY. SS% 'NE% NW\41 SVVi4 f S!i::Jf. 'rOTAL 
' I I I 
C!a.llsade::;. ·Re.sp_rv ,, ' I I 
I I i 
I i, , cr w~· en sem c area 
I 0 1 tnc or CJ-2 a:tl.o ~l, te< 'ni=P~t a 
I ' I 
,_ 
" c ns 0 ate '" c. Rb; VtL-£U03; 
' ' 
I i ' 
! T i ' I i l 
No.:facre>l,038,098 
Bi !f 'oliater ii used for other thar, irrigqtion, fully descrlbe thl!t cse. being as SPI!'C\fk 'as posslole: Tor f:ydropower pro-
duc.tion by 11r~ana of powe...pl.am: locate.:i at downst:.rea:m ~oe trf le.ft abi.'itment o:r Parr.:e"aae.;s Dar 
Ge.n?--:adOrlTSb)l-:mea...:r.s .of four Fr~cis-type :tu.rbine.s w:..::h totai of .L58,:JUU-noise:=pove:r 
(a~ e£fe.c.t:iva head of l90 f8et and toc.al plant tl'SC':large. of appro:r;:. 8:'16Wit-3·;s-:-rowe.x 
is d.ist::ibut:e.d ~y means of t:IOWet: sub.st:at:i.On lo~::ed neai:Cen:te::re! the t;.:oe of Pali.sad.es 
D=. 
NQT£: lndude here the type and number of s.tock wa~red: 
-'1 l7~ If you are claJn-,i:ng water at a m"emb~tr of an orvanizm:\on, list n11me ol O>-gani.tatior.: Jc.ited Sts.t:es cf P,.tr.~a 
*bran~hes to powerhouse. Two penstock bYPass branches to outlet wozks contr~l house 
are each contro:lad by one 7.5-by 9-ft. -s~ide gate. Bypass capar~ty at re$e~~oi~ 
eleva~ion 5620.0 iS 14~000 ft3/s~ 
~Si Remarks C:!..aim is for calcula~ed and/or ~ctua.l ::nUti'ple. fill o-:- refi.ll of Rese:-vo:=.:r when 
circums~auCes permi~. The Falisades.~t iS &·~ilt~ple-pucpose development invol~rig 
i.r:rigat:ion.~ power, flood controL, recreation.# s.nd b .. Sh and Wildti.fa conservatJ..ou. Palisades 
D~ & Reservoir by passes -storable. 'fi!aEers ·:r.-;:~_-·order to prov::de State of·1daho--w1.tfi'OPtirnum 
hoJect oen-efits including flood canrior:- This cliim r.o a Water li::ht is in addition tc 
T" .,f' ., <r 1?• .,;., lJr · 11-~~ lfft1-2068. -
' I I ' ' 
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Map sonuld shov.· the location of the point pf dfversio:r> and the place o1 use ot the water by 40-a:::•e- subdivisions, 
sucth::tn, township and range of tha publ!c !and ml'Vt!y ~st!!ITI. 
S:ate of tdaho 
l ss. 
I 
Be it,l:;nown t">at the undersigned, being nu!y morn, deposes and tays that ':lc, she, th~v sub!icribed the foregoing claim 
::0 a water right, together with all attached info'1Tlation, and that the matter.;. a faets _tlrereln are true to the ~t of the 
<tffll>flt's. lo:r!owloxige. 




.Form "Nc. 243 
~"91 • 
. ·JackSon L~ke 
IU!leases 
Storage STATE OF IDAHO 
DEPARTMENT OF WATER RESOURCES 
p;• 
" ' CLAIM TO A WATER RIGHT 
Under tne provlsioru of Section 42·243, idaho Code, ar:y pe:-mn u~ns or t:Jaiming rights to the 'public WI!Hm: of Idaho 
e.."'U!t'lilsl'::&d Oy dh-ers.ion and appH~nion to a bet~efidal use m\Jiot file a ::laim wlth ';he :>epartf"lent of Water "\esource~ on or 
beoio,,a June 3{!, 1983. Exempted from thh fllif'lg ~re ;;Ingle family dcmestlc uses a; rlefmeC \n Section 42·23:l\dl, lrl:!:ho Code. 
Aiso exerfi:Jt<Hi are·dQ11ts·rapresenteC oy il permit, UC1.'1nse, decree:, adjudicated riy."lt,. or a previously filed claim. 
Th~:> fiill"ll uf thh claim does: not eonfirm th.e Wl!ter right claimed b~t failure to fil~ may re~lt in furf.dture of a water ;lght. 
The United States of luneric.a acting through the' R.egion?-1 Director 
Y.lotice ls'1;e;eby given 'that .!'3~_c:if'ic JJ_g,rthwes;;; R'}ginn, 'B\ll:~,;R•~oc;.l,,.,."""'t"'i"anllL __ ~-----· 
Federal Building 5. U.S. Court'house ~Nam~o;,Oaima:ntl 
'BoA 043-550 West Fort Street:, Boise. Idaho 8"l724 TeiephaneNo. (2D8) 334-11'[08 
:Mailing Add7l)SS} \Zlp Code I 
datl'l'11 a r'1ght to the diversion ill"!d benef,d.,! U5e of the surface or ground water. The extent and 'HWre of said daim l$ II$ 
foll('IW'J;: 
(1 l Date of priority: lWhen was the Wltter firs~ applied t<~ l benefidal u~1>! --'(oS••••'-'••-o-oa•cohuee<Cc\c_ ________ _ 
A da!m t's not eaCepuble on_ a grout~C water s:ourt:e with a prioritY late::" t.,_'lln March. 25, 19S3 or !l'• .a turh.t:a water 
:oource wlth a priority later thi'm May 20, 1571. An ex.::eptior. i-s "that a clai:m m'>Y be filed on sing:l« famfiy dom<:nlc use from 
~~~~~~~ . . 
':>~cribe tha ~ource of W<\"t'!f: tName ::rf str1111m. takl'!, $prin;. ~;t:;_, or ground water! 
Snake ".:l_iyer fJa<-ksan I.ake Re:-servoi.,.., ~b:.ttaryto lnJrnnbia Einr 





tSotn dare~ ll'\elw.iwl 
lets;, al) (M.;~., Dt~yl !Mo •• O;r;.•i 
915 OQ.C....af.. Use "'rr..;gaticm Period of-Use Frotr. April: To ~Oct 3.1 
1, 415,000 a= Use Po>-"'er Period of 'Use t:rom Jan 1 ":"'o Dec 31 
5 1!100 af Use Dotnest:ic ·----- Period::.fUseFrom J~-1- To Dec.}l 
Quantity -----· 
Q,;amity 
"" ------- ----- Period of Use From~----- To 
Use Pe;iod o-f ~se From '7o 




!5) A1 Pr,ln~ oi divmlon: [loc:ation of point where w-at2r is dhtertea from lt'i rource) 
_liE_ :4 1,'\;, Sec. J]__ __ Twp, Rge, 45-E _ 8.M., Count}' of :Bonneville 
A~d:tiona! orunu·,:~d~!v;•~-,:;o:n~:~=;======~==========~====;==;-===================================== 
B} De5criba me;ns of dive!'Sior.. at wat!l!r: ;?ump and olpe!ine, we!!, diversion .dam, reservoir, length of Chc~ and field, 
e-':C.), Gi11e sizes and C<tpac!tle:t; be as specific a$ p~lb)e-, Oe~cribe any dla:l!:it">. in the symm arid glve !,tie date of the 
change. _J'""'-e±~&f~!!J. ___ _c .. , .... ._ .. .---------------·---------------c----------"----~-
(fi) Al Je!ierib~ location o(use by Hrting nul":'lber of lrr\gau:;d acr!!S withln e:ach 4C-acru v~ct "\h appropriate OOK. ff use it 
not for irrigatioo, pis::e an ''X" 111 app:-oor\ate box to snow locatior~ 
i NE';{ I NW< .... S\il4 I 
.T R SEC • 
NEX SW'ti : '""' SE' NEY. ~i,"l'.! lM'\{. SEX NElt. N\!V',.i SNI' SE)( ' N!til. NWh ·- "'' TOTAl ' I I I I 
' The irr <gat c a:'::'re.s are; >;:.ho. e t= :::!:f:Ls ~0'-1 
' I C!Jtlr; =i • • /c d:L ttlt:ts :ln(~O.!Lol. ·- t .ac 
I ' ! I j I . ' 
I . ' ' ' I ·I •\ i 
I I I· ·- ' I 1 I . I ' ' I I 
No.ofat:re~ 76 l,06l. 
B} if water ls used fOr othe~ than irrigatior,, tu!ly d~::r.: that Uk, l::eing as medflc aJ possible: -------
N'JT£: lnclu,de here the tYpe anti n4:nb.er oi o:toc:x: w.nared: 
(?'\ lf you ilre claiming Water as a tnerrtber of an Organintion, iist name of organization.: 
I 
lBi ::\ema:"ks ~~- c.lai~ed ·are. storage. :releases fro~:. Jackson Lake, Wyotriing, entering 1~ 
at t!le. Idaho/Hvon::.ing border. Ac.t:ive c..a.pac:!.-ty SA7 kOOO acre fee.t 'Olus bank storage·a! 

































' ' " 














: . J : . 
---+--- ....:...-_..l __ _ 
, ! I \ 

















F I I. 




J r : l 
I I 1 l 
--
~ I I \ { 
---:---~---:--. ----r---~~--:---














I ' I I 





: ~·· ; I I 
· ·I I .... --r-- ---;----' 
I I I I· I 
!. j~· : 
____ L ______ : ___ _ 
' I I 














\ t ! 
r--! ---t---.J:-.--:1~--r---' 





Map should show t:'le lo<::.r..l{)i"\ of the point o-f dlve.-sior. ;md the p!act. of we of !,he water b>,• 40-a::re subdivisio:-.s. 
section, township <~nd r;,m~ of the put>lic land sLir\ley synem. 
State of rdeho · 
l sS. 
Count'r' pi' _J:!.:s;LJL ______ _ 
Be it known that toe ll:"lderslgnad, being duly swrYn, .depose~ ap;j !R'Iys that "le, $1\e, they subs:.:rlbe::i the foregoing cla[m 










Is~and Fark Reservoir STATE OF lDAHO 
Mul.tipb or hf:lll . DEPARTMENT OF WATER RESOURCES 
CLAIM TO A VVATER RIGHT 
Under t.ie P>QYisions of Ser.::til:!-1'1 42/243., IdahO Code, mv perron IJsiO£ or claiming rlgNts to thl! public waren of ldaho 
J:Utabl\shed by diversion and apnllzatlon to a beneficial l!Se rnu~t file a claim wiih the Depa:tment af Waru Resou:ces on or 
oofon Jun:. 30, 19B'3., Exempted from thi> flling ere· slru;ie famliy domenlc uses as daf!nad in Sectl::m 42·230(dl, ldahc ::ode • 
. Also_ ru:f!I'!}pted aNi tight!! rOl:pr_~nt!.~ by a p~:O)l~. _li~se, de_?ree,_ ad1u(iicare.d ,jg~t. or "a ;:weviou:!Y -~led ~~-~?'__: 
nur 'filing: of this elaim does nc-<:: :;:an firm the wam~ rig:!tt claimed bu: failurtt tn iilll' may result in forfciture of a water right. 
· The United States o-f Amc:rica. Acting tbroug;b -:he· Rlig:iOnal Director 
Notice I> hereby ghtel'l that -'Pa!!)"'-lc Npfi·bwes..,. Region fuF"?OOJ of lec1amaHfm 
Feds:ral Btild.l..:Qg t. U.S. Courtho~e (NameofC!aimantl 
Boy 04)-550 Wes ... Fprt S: .. nw'- $pis,., idaho 83'724 Telephona No. f?SO) 334 1908 
iMamn;; Add;e;s) iZlp Coda) 
claims 11. 'right to the cilverslan and beneficial use of the ;:urlace or 9rour.d wate:. The. extent .:im:i :nature of s;,.id claim is es 
fo-llowz: 
(1) Datv o+ p;lorl:y: (Wher wa the water iint apPlieil to a ben!?:~ic1;d use) Ntrvembe:r 15) 19 38 
A claim h 'not <:lectlP'tl!ble on it gttrund water :!iOUfnt; with a prlori::y later than Maroh 25, 1963 or on a sttrfaca wahr · 
!D!Jrc<i with ~ priority later than May Z.O, 197't An $XCtptlo!1 !t that a :laim may ht iii ed on tlng~e famlly domeitie use. from 
a ground watM sour~ 
D~rlbE: th~ !:OI.lrce of water: (N4me 0'1 stream, l;;;ke, <,;pring, etc., cr gt~::~:..mQ W.'iter) 
Nortt, ?orr ~.Snake E-~'irer tnbt.lnry ~ _Sn~.e..Jli"""'!'------------.,­
Describu the ~ifi· .tor. Wh.r.::ti 1he Wrter ttas beet'l u$ed ar.c tht~ tirh<: du:ing tti~:- Yer. when you .have \J$e.d tha right 
dalmed:: !s.1and l?ask ~e$ervol:t Mul.t:!.:ple fill o:t -rel;U.l ~bili"t::y. 
!Botn ~induslvei-
itfs.ltfi (tlomed~.\'!T\~,Slaek.,Et1:.! !Mo~Day/ lMa.,01t'(\ 
Quantity 135 • 000 af Use Irri.gatilm Period of Use From Ap'd 1 1 To ~L-
Ouantlt:Y -~1~3~5J,~Q~O~OCJ!s£CL_ Use :?ower gengra:::ion Pt!rlod of Use From 1iJLL--~ To J2rc 3j 
O.Uan1i1V Usa ·--------,.- ;.;trioq trl Uu From_. ----- To 
O!JantltY U~e ----------- PBriod o!' Use F!"om To ----
Quantity Use :7":"-::::C":"= Period ~f Ure From----- To 
-~ 13.5 , 000 af TOTAL OUAX'T!TY USED. 
tc-ts.rrf) 
!51 Ai ?vlnt of divooicn: 'Location of point where water It divert~d from Its rour~: 
~ W ___ '!«, 5ec._1._?_,_ Twp, .ll_h._ R!ie. 43 E. B..M., Cour,::y of Fret:tcrp.J;_ _____ _ 
Addltlana; points of diversion: · ' ' _· ---------- -------
Bl Describe means of di'l'ersiar. of w<rter: (?ump and pipcli11e:, we!:, :flversia" darn, reser10ir, lenqth tri dltch am:: fi~d, 
e.tt..1. G~\le stzes :md capacl«es: be as specific a;: po£Sibie. Desctibe any changH in the system ar.d give t."''.e d;,:,;Of the 
:hange, Diversion from Isla.n.d Park Dam is by means of 13-ft. concrete-l;:tned outlet t:'..tnrtel 
ctmt:::{)lled by :fom: 5 by 6-ft. slide gates "'!it:h unc.ontrclled U-nhaped concrete"' st:il~way 
yai.r outlatting to a tJ;snsiticrn with the 13-ft. Ol,Ltlet tunnel. . ·---
* {6) A) Desc:rtbe loc:atlart of ~J~re by listing ::mm':ler o~ irrigated acres wi~in each 4D-aWl! trac: in approoriate box, tt Uli! is 
not for lrrlgatlpn, p\a:tl an "X" in appropriate hex to show location. 
Ni'i% . "''" I "'' ,.. ~ R SEC. N\::.'4 NW!4' swr. SWY.I "'E~ TCTAL ss• NE'I< NWl< S'Nii S!:~ 'NEY; NWli' 5-WK ""' "JE!4 ti:WK ! 
' 1 lan< p., 1tR seo oir ' . 
I 
!;$ oA:Thna'.: " "12 00 """" w1 h:tn ser ice· ar of >:.\e o:rjjani.tat£: OlS st d i li ens fo lila "" L•"n No R- 90 nd -68 ' .\ I ' ' I I I I· I 
L I l I l I ' i I I I i I 
No. cfacrns 112.000 
Bl lf watl!f' !s used f::~r other than irrigat!cn, tully de;:::dbs !:t;at 'Jse., belng a! spat.:i'fic 'as poulb!e: 
·_·li -· -~--- .... ·---~-.. _·-. .. -~ ~--__ -____ ---·- -- ~- --_·--.-_-_ - ---~-~=
~ . ---------5. NOT£> lo,.ud• h.c• lh• typo .,-d-o_u_m_bu_c_o_f_,-toe-k-,.-.-,.-,"-d-:---------------· 
.· l lt you ara dairning water tis a mem~ of ar. orgacizatlor" list name Df on;atti~tbn: United State,s of America 
• Sup~lemental use 3U approximately 112,000 acres within the service area listed on 
License nf Water Right" No. R-59C and No, R-6B6. 
ISJ R""""' ISland Park ~r is a de,.,1onment for·,, 
Island Park Den and 
flood 
ol •nd fish 
:!.n order to Stat• of itb 
This claim ro a llat<rr !C.ght :ts in to Water 
jllghc No. R-590 - Jl.-686, . . 
··.~-· ·. l : 
-~---- -~-+--
: i . . ... . } 
i . : : : : ! ! ! . ! I 
t---..1.--------i--- :----'-----t---- ·---- ----<---
! f ! ! j 1 ' I t ' l J ' I 
I . i ':· ' . . . ! . I I 
I ~ 
. ' I , \ ~ ~ 
--i:~ --+--,·-+- -+·---+---'-- -- -----:--- ·+--·-1----i 
I . ' 1 
: ) ----: -- c---;-,--;·---, 
l : ~ I .. . -I I I I I ! I ' 
j ! . ! t l 
. ! . ·. · . !· I i 
·--
1 
·-I---- ---+---~-"--·t---·t---~c----t-··---';-- ·'-·r---+·--- ---~---
: i . ! I I 
l • I " • . \ 
__ J ___ , ___ , ___ :.:.:..:.L--~-----!----~~-·-·-_·_-_ .. .:. __ ,..=--·i-==.:.. : . · L __ _ 
' I . I I i I I 
: ! i l ! _ r . ! 
l t [ . I : 
__ -L- __ , ___ Lr----i-- -~ __ --t--·--:----'----L-__ _ 
I : :1· I I' 
. :. : ; 
! : ! i 
r--·-~ :,.. _____ : ,"--".:. : --'-.-: ~--:~-----+---: 
. i : I 
: i 
. -1-- ·-+-'----~----+-~-+- -+--'---·--1 
. I. l 
I I 
;. I 
se.le:;' 21n&.es'"'C!'wl1 mile. The places o£ u.se. and po1.n~s of :!!version are those of the various eantractin€ 
ent':itiest fer sto=age space in fsland ·park; R.e.aervo'i£ a-s. de.sc:riherl in L~ce~e No~ R-5'9C & 
Map should show the lncatiun of the- point of diY~ and the place W use. of ~ wat~r by 40.acre s:ubdmsions., R-6.!. 
:>eetion. tov..."Uhip and range tri the public land llll:-vay syrtem. · , · · · · N/ , 
State of tdaho 
} Sl. 
) 
~ ·~" ~ 
Be it 'known that th~: undersigned, being duly sworn,.depDse! and say; thlft he, $he, they subscribed the toregoing :::la\m 







Res)di.n~ at .S c \ s e 
Fowarded to 
claimant by: 
---:-- __,. ·:--~- --,...._.-_,.,...,._ . ....,..__,..._.... __ . - .. . .... ~ ........ -· -
STAT£ OF IDAHO 
DEPARTN£NT OF l~ATER RESOURCES 
Eastet·n Resi on 
U.S. DEPT. OF INTERIOR 
BURERU OF RECLA/'IRTION 
ATTN: 424 · BOX 043 
550 W, FORT ST. 
BOISE ID 83:?24 
R£: Clo3.im No. 2:1.-4156 
Dear' Claimant: 
:1.50 Shoup Ave., S•Ji te :1.5 
Idaho Fall,-:;. Idaho 83:402 
(208) 525-716:1. 
APRIL 2.. :1984 
Th" DePatotm,nt of l.Jater' Resour•ce,; has comPl!!!ted the ad~•et•tisin:> of YOW' 
daim to a t<•atet' risht .. and no further· aoti,<n is authot'i:zed.t.tndet' S•h'tion 
42-243: and 42-244.· IDAHO CODE. 'r'our· claim t~ill be t'etai.ned in our· -files 
and t<li 11 be available at am' time fot' use bY You or· the. cout•t. 
The fil ins and adverti >ins of the claim do"s not confirm the wa tt?r ri silt 
claimed, but t<•ill set'Ve to peoord and Pt'eset•ve tho? informatiM and the 
e~•idenoe whioh 1··ou included in YOUt' claim. · 
If .. at .il latet' date .. nw find that 1··ou have additi,>nill in+'ot·mati,,n or· 
SUF'P,>t'tins evidence that you would like tQ have induded «•ith the olaim .. 
You mil\·· have that inf•.v'miltion Ol' eviden.c:e added itt anY time. Please 
r•efer to the claim identification numb"t' when oc>r-t'e>Pondin:'l ~dth this 
office. 
!./e are encios:in:'l a ooPY of \··our·· claim for Yc1Ut' t··e;oor'ds. It' you h<~.ve 




I ) i!;ft•ee to oontaGt uo:. 




ill~· RONALD D. CARLSON 
~ Eastern Re:;;ri on Sul'et•vi sor I . 
\ 
. ' .. -:t.~·-
-~--..,...,..-- ---~......., _ _.,._.,...._. ___________ ........ ___ ........, ________ ,..__,._ _________ ___.._ 
·., _, 
~~~~::"·;:;., ;t • ~~'!',:~¥.;CUT~ 
Under ~(~tn1~matl~tion 42~243, !daho Coda, an¥ pe.rsor. using or c1a!mlng ri;;hts to th:e puuhc waten. of Idaho 
e.stabllshed by diversion and application to 11 ber.efieial use must flle a claim with the- DepartmeO:: of Water Resources on ow 
before JuM 30, 1983. fxempted from-thio. fmng ara sit,g!e family domertlc uses aS defined in Sec:ion 4:t·ZlO(d), Idaho Code. 
·Also e,::~mptt:d are ri*'u r:apresented t:n; a :::ermtt, license, de:ciee, adjudicated right, or~ prevlou~y flied cii;lm. 
The filing of this dalm does not amfwrn the water rllaht claimed but failure m file may ~lt ln forfeiture of a water right. 
The United Statu of ~ica. eating thr.o:!.Sh the Regional ll:lrector 
~once l~ hereby qlven that Pac:Lfi.c Northwest Region, Bt;f:~~u of Recl~:t;~~---~---
l'edaral Building and U ~ S. Courthouse. (Name of Claimant! 
:Bo:tt ()43-5~0 West l'a-:t Street, :Boise, -Idaho 83724 Telephone N?, 'tzmn 334-J 908 
!Mailing Addre~) lZlp Cede) 
;:!pjms a rig'rt to the diversion and beneficial WS'! o.f the rurface or grou..,d watecr, ihe extent and nature of said daim is as 
follow~: 
(i} Date of orio!ity: (When was 'the wate~ first epp!led tc a.beo~flcla! use) ~J~A~n~l~laTy;J;:LU~iJ!li_~~---~~­
A clalm is not accept:ahta on a ground wa~r fOU;ee with a pricl rity later thlfn March 26, 1963 cr on a surface water 
;cure& w:ith a priority later than May 20, i97'i.An exception ls that a ciaim mll'y be filed an llngle: famiiy domestic U$-0! from 
.a ground waw ~ 
' W """'tles6ibe the~ tri warer: !Natm of m'1!'3m, ~ ~ ett:.... t~r grotmd water} 
Bo:i.se River t'ftn.rtaryw Snake Riyer 
(3) Describe the p!.!rpo~e for w;"lid'! the watef' has been usrul and tlie time du;lng the year when you have used the right 
claimed: 
16(>111 dates l•·u:luslv~) 
!efs, al) (Mo~ Day} !Mt~ •• Davl 
Quantity 303,600 af. Usa -:i~rrcr;i~gga~t~iLO~"!'-·~(L,·~N~·-~~'- ?t<ri'odcfUse From.JM~a~ro.,_lL5:L To Nov 15 
Quantity J.a...3t_t.oq ~ ;:: Use J+<u:,. j" , :" "-' · 'f Period nf Use From To I 2.. )3 i. 
Quantity -------- Use Perfod of Use From To 
Quantl-tr __ . Use ____ fleriQdot.USo!!From To 
Quantity Use :-;-:-;:c;-c;::::::;::07,;;:;::;:: Period of U~ From·---- l" o 
---c;;3!;.03":;;', 6e:Oe.,O a£ TOTAl.. QJANTITY-USED. 
(cis • .a(} -·----
141 
tsi A) ?oint of diversion: tLo.caticn of ~int whe:a water is diverted from its source) 
N_R___ !( £!..___ "%.,See. l3 Twp. ~ Slge, ...Llb._ B.M., County uf }loc;<.osse ______ _ 
Additiarud points: of diversion:-~------~-------~----~-~---·------
B} D<!scribe means of d'werniQn of watat: lPump and pipeline. well, divet$i::m dam, re:rervoir, lenrttn of ditch a11d field, 
ett:. ). Give sizes af!d cap_achles: be as sped fie as possible. Descrit.a any chang!>!! in the ay~tem and give !tie &.lte of t"le 
change. Reservoir - total capacity 303,600 
(6} Al :Jeserlbe lOcation of use by llstlng number of lrrt,gated acres within eacn 40-at".n tract in apprnpriata box. If use !s: 
not t-or irrlqatiol'\, place a."i "X" in appropriate box to show ID"'..ation. 
N;::%. NW.< ' sw• . .,. , I I ' T R l SEC, SW~' SE14 1 NE~ lNWX. SW!4j SE::::i NEl'i N'WM. TOTAL ••• N\'11'~ NE% NW' SW% '"" W%•SE* 1 I I 
AS ES TB tr s NO' 7 0 d -652 
' R· 5 -LJl INO " 11£\ (:. ~. . 
I " j 
: I 
I 
Nc, ct eenn. -----
3) If W<>ter lt wsad for oth\}1' than ir~igatlof'l-, tully deseribe that me. being as specific ·as po~ible: 
NOfE: lnelu~ heu tha type and m.trnbe:r of sto:k watered: 
\7} If you 11re cl"aimlng water as Z member of an orvani-.:ation, list nam~ of orgimlzatbn: 'United S+at-es of America 
. 
[8) Rema;k~ Claim ia for 17,000 acre-feet of reservoir capacity from bank s tnra !lO 
~ 
iiiia: 28f) ,oqo at:.l'"e-fee.t re£1.11 or ser:.onC fill of re(ie:rvn" :r c:ap;adt:,t dm:::!ne. 
some water yeaxs·• 
I ! 
I I r I I 
· .. 







I : i I I I 
: I I l '· ! ' I l-i I I ! I, ·' -- ·--- ·- ~--· 
i I I i ' ' £. I I I I J, I 1 
... i . i ' I I ' I ' .'··· I • -1 i I . ...: I I ... --!----. ------- T --- ·.J •. ' I l I ' 
1.N i 
I 
. ' I 
I ·~ A"-~J I l I j ' I I I ~--f-.--· _.:.-:-.:..c. -· I I l ·--- - -- ,__ I -- -~- ---, I ' , 1 I I I I : I I ' 
I 
' ! ' I 
'I I 
I I 
' ' -- .L : ---\--- I I -· ·----· ---~--- ---i ·---
I I I I I ; I I I .. " . : I, •. .. . ! : I .· I : 
I : i I .i : , ' [ ' I 1 . I . I I I : -.!i· --+ ,_,_ ~--· I I . ,- j l 
\ 
: I 
1: . \ 
I ) I ' : 
Map 1ihould show the location of the ;')Olrtt of diven:ion ilnd the pla~· 00 use ~ the water by 40·~ wbdhtliiot"lt, 




Bit' 'i1 !mown th~ the: Uflder~gned, being duly $Wom,,.dej')O\e~ 11nd ~ys th<tt h11, she, they s:ubsc-Jbed t!"1e: f(l(egoing dalm 
to ll water right, togtther with ali attached Information.. and th!rt the tnaners a taeb thereiti -are true to the best of the 
affiant's km;rMedge. 
"swo~ to bsfute me this. .;tJti-day of 
w. 
~tlng RegiO~ 
ci" .... ,...., _______ '19J(;s:. 
-;.o,_.ti!Jfl1 ... 9-
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5 TATE 0 F IDA H 0 
DEPRRT/'IcNT OF J.JATCR Rc50URCC5 
ble-star•n Re-:oi on 
----------~--------------~----------------------------------------------
U.S. DEPT. OF INTERIOR 
BUREAU OF RECLAMATION 
FEDERAL BLDG. 
BtJ..'< 843-!158 M. FORT ST. 
BOISE ID 83?24 
RE: Cl.aim Na. 63-52b~ 
De.ar Cl.aiman t: 
Sta tahouse 
Boi.se, I da.ho 83:728 
(21:18) 3:3:4-2.1.~1:1 
FEBRURR'r' 15, · .1984 
The- DeP-a.rtment of l~ater Resow·oe-s has completed the .advertising of your 
cl.aim to a w.ater f'ight- and no furthe-r actian is .authorized under· Section 
42-243 .and 42-244, IDAHO CODE. 'r'ow· claim !<fill be r•etained in our files 
.and will be avail.able .at anY time for IU::e bY you or the court. 
Tht? t'ilins .and a.dvertisins of the- claim doli!$ not confirm the wa.ter ri:~~ht 
claimed. but wi I I st?t'Ve to record >iind preser•ve the i nformil ti Ctn and the 
evidence which \··ou included in '>'our claim. 
If, at il l.atar dat.a, )··ou find that YOU have addition•! infot•m.ation or 
supportin:l1 ef..•idence tho1t l'OU would lik.a to hav.a included with the claim, 
l'OU m.aY h.ave that infot•m.ation or &vidence .added ilt ilnY time. Please 
r·;der' to the claim identific-ation number· when oarr•esPondin:l1 with this 
ot'fi ce. 
bioi are enol osi ns il. copy· of '!'our claim +'or• \'OUt' recor·ds. If l''OU ha•Je 
questions, or if this offi oa molY be of further .issi stance, Pl eil. :>e ft!!el 
+'t·ee to ,~ontact us. 
'r'our·s trull', 
DRil ID B. SHAI.J 
l•Jestern Re9i an Sul'.trvi sor 
f:ncl OSUt'e 
, ___ _ 
.. 
. \ 
U.S. DI!:PT. OF INTERIOR 
8LIRERU OF RECLR/'1RTION, FEDERflL BLDG., BOX 04s-5"5a W. FORT ST;, BOISE, ED 8:!724 
Sa<Jrcli: 130ISE: RIVER tri b. to SNRK£2 RIV£R 
Use: IRRII3RTION STIJRR(i£ (3:83600. 0 flF) 
IRRIGATION FROM STORAGE (~03600.0 flF) 
P /0: Within the .lan:ls of Arrcw lb::k Res. 
Affidavit of Michael C. Orr 
Subcase No. 00-91017 
July 23, 2012 
EXHIBIT 10: 
Surface Water Coalition's Statement ofissues/ 
Proposed Trial Schedules 
Subcase Nos. 01-2064, 01-2068, et al. 
(Jan. 19, 2012) 
C.TomArkoosh, ISB #2253 _ _ _ ... 
CAPITOL LAW GROUP~ PLLC 
P.O. Box 32 
Gooding, Idaho 83330 
Telephone: (208) 934-8872 
__ RogerD,J}]Jg,rsB_#1018 
P.O.Box623 
Rupert, Idaho 83350 
Telephone: (208) 434-2717 
Facsimile: (208) 436-6804 
;~;9 
RECEIVED 
JAN 2 a 2012 .. 
DEPARTMENT OF 
WATER RESOURCES 
--- -Facsimile: (208) 934-8873 .. _ _ ... 
Attorneys for American Falls Reservoir 
District#2 
John K. Simpson, ISB #4242 
Travis L. Thompson, ISB #Gl68 
PaulL. Arrington, ISB #7198 
BARKER ROSHOLT & SIMPSON LLP 
P.O. Box485 
T>Vin Falls, Idaho 8330'3-485 
Telephone: (208) 733-0700 
Facsimile: (208) 735-2444 
Attorneys for A & B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, 
North Side Canal Company, and Twin Falls 
. Canal Company 
Attorney for A&B Irrigation District, Burley 
Irrigation District, and Falls Irrigation Dist. 
W. Kent Fletcher, ISB #2248 
FLETCHER LAW OFFlCE 
P.O.Box248 
Burley, Idaho 83318 
Telephone: (208) 678~ 3250 
Facsimile: (208) 878-2548 
Attorneys for Minidoka Irrigation District 
IN THE DISTRICT COURT OF THE ElF'IH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
) Snbcase Nos.: Attachment A 
) 
) SURFACE WATER COALITION'S 
) STATEMENT OF ISSUES f . 
) PROPOSED TRIAL SCHEDULES 
). __________________________ ) 
·COME NOW, American Falls Reservoir District #2, A&B Irrigation District, Burley 
Irrigation District, Falls Irrigation District, Milner Irrigation District, Millidoka Irrigation 
District, North Side Canal Company and Twin Falls Canal Company (collectively "Surface 
· Water Coalition" or ;,Coalition"), by and through their uodersigued attorneys of record, and 
SWC STATEMENT ISSUES /PROPOSED TRIAL SCHEDULES 1 
submit this Statem,ent of Issues and Proposed rria/Schedules pursumt to the CoEJ!'s_orcier of . 
December 15,2011. 
STATEMENT OF ISSlJES 
SWC submits the :fullowing "issues" for consideration by the Court at the upcorqing 
status/scheduling conference on January 26, 2012. It is the understanding of the SWC that rile 
eiements of O'\vnersbip, q=tity, priority date, and remarks reiatbg to "winter water savings" 
and "ownership" w'Jl be agreed to and that a stipulation signed by all parties will be filed with 
the Court to iesolw those ~sues. In the event tlle sti.polatian is n~: file:! or approve:! by the 
. ·'· 
Court the SWC reserves all rights regarding those elements and issues. 
A. American Fa!Is Reservoir: 01-2064 
1. No Unilateral Subordination 
It must be clarified that Reclamation cannot "subordinaten the water right, eiriler iu the SRBA, or 
at any time in the future, without the consent of all spaceholders. 
2. Place of Use 
Remark should be consistent with the terms of the Eagle Decree and the contracts 
between Reclamation and the spaceholciers rqgarding the holding of storage in upgtrqam 
reservoirs. 
3. Other Provisions N ecessarv I Palisades Contracts I Eagle Decree and Stipnlation 
The remark referencing the Eagle Decree and spaceholder contracts should be amended 
or clarified. 'The administration of this water right has been governed by the Eagle Decree and 
spaceholder contracts. Additional remarks for administration are necessa.ry to implement 
provisions from the contracts and Eagle Decree. The binding e:ffi;ct of the Eagle Decree 
· stipulation and Eagle Dec:ree as it pert:aiDs to the administration of these v.1lter rights is also at 
issue. 
4. Refill 
A rerrurrk should be added regarding Recllimation' s right to refill the storage under :be same 
priority to satisfY spaceholder contracts. 
SWC Sf ATE~'T JSSUES f PROPOSED TRIAL SCHIIDTILES 2 
1. No Unilateral Subordination 
It must be cl:arified fuat Reclamation cannot "subordinate" ihe water rigbi, eiiher in ihe SRBA, or 
at any time in the future, without the coment of all spaceholders. · 
2. Place ofUse 
Rernm:k should be consi:."tent with the terms of the Eagle Decree and :he contracts 
betw>...en Reclamation and the spaceholders regarding tbe holding of storage in upstream 
reservoirs* , 
3. Other ProvisioDB Necessarv I Palisades Contracts I Eagle Decree and Stinulation 
The remark referencing tbe Eagle Decree. and spaceholder contracts should be amended 
or clarified. The administra!ion of this v;'ater right has been governed by the Eagk Decree and 
spaceh.older contracts. Additional remarks for administration are necessa\''Y to lmplemeni 
provisions from the contracts and Eagle DeCI'ee. The binding e:f'fuct ofihe Eagle Decree 
stipulation and Eagle Decree as it pertsiDB to the. administration of these water rights is also at 
issue. 
4. Refill 
A remark should be added regarding Reclamation's right to refill the storage under the same 
I'riority to satisfy spaceholder contra.."ts. 
C. Jackson Lake ReseiVoir: 01-4055, 01-10044, 01-10045 
1. No Unilateral Subordination 
It must be clarified that Reclamation cannot "subordinate" the WEJ:er right, either the SRBA, or 
a:t any time in the future, vdtb.out the consent of all spaceho~ders. 
2. Quantitv 
Should be coDBistent with prior license. R=ark regarding deten11ination by the State of 
Wyoming should be deleted 
3. Priori1v Date 
Remarkrega..--d.ing determination by the State ofWym:ning should be deleteC.. 
SWC STATEMENT IsSUES !PROPOSED TRIAL SCHEDDLES 
· 4. Place ofl]se 
Rerimrk should be consistent wiih the =s of the Eagle Deeree and the c,c;ntrac!E 
between Reclamation and the spaceholders regarding the holding of storage in upstream 
:~servoirs. 
5. Other Provisions Necessary I Palisades Contracts I Eagle Decree and Stiuulation 
The rerimrk referencing the Eagle Decree and spaceholder conlracts should be amended 
or clarified. The admini.siration of this water right has been governed by the Eagle Decree and 
spaceb.older contracts. Additional remarks for administration are necessa.c-y to implement 
provisions from the co:rtiacts and Eagle Decree. The binding effect of the Eagle Der::ree 
stipulation and Eagle Der::ree as it pertains to the administration of these water rights is also at 
issue. 
6. Re:fi'I 
A remark should be added regarding Reclamation's right to refill tb.e storage under the same 
priority to satis£'y spaceholder contracts. 
PROPOSED TRIAL SCHEDULES (BY RESERVOIR) 
01-2064 & Overlapping Private Claims (American Falls Reservoir) 
Discovery Completed Date: 
Dispositive Motion Deadline: 
Dispositive Motion Hearing: 
Pre-Trial Conference: 
Trial: 
August 31, 2012 
September 28, 2012 
November, 2012 
January 17, 2013 
February 4-8, 2013 
01-2068 & Overlapping Private Claims (Palisades Reservoir} 
Discovery C\impletedDste: November 18, 2012 
Dispositive MotionDeadlire: December 21,2012 
Dispositive Motion Hearing: February 21, 2013 
Pre-Trial Conference: April 11, 2013 
Trial: April 29- May 3, 2013 
01-4055 & Overlapping Private Claims (Jackson Lake Reservoir) 
Discovery Completed Date: April19, 2013 
Dispositive Motion Deadline; May 24, 2013 
Dispositive Motion Hearing: July, 2013 
Pre-Trisi Conference: September 12, 2013 
Trial: September 3 0 - October 4, 2013 
SWC STATEMENT ISSUES I PROPOSED TRIAL SCBEDULES 4 
ALTERNATIVE TRIAL SCHEDU!z:ES (BY ISSTJ"];§l .. 
In the alt=ative, the Court may take up issues that would anply to more thait one or all 
' -
reservoir storage water right ciaims in some way or another. Trials on multiple issues may be 
combined for efficiency. The following is a list of issues and how they might be scheduled fur 
trial. Remaining individual issues for each water right ctaim, if any, rn.ay have to be add.ressed 
and scheduled separately as well. 
Ownership f Quantity I Priority! Purpose of Use (all re~ervoii-s): 
Discovery Completed Date: 
Dispositive Motion Deadline: 
Dispositive Motion Hearing: 
Trial: 
June 29, 2012 
Jc:ly 27, 2012 
September 20, 2012 
November 12-16, 2012 
Remark!l for Clarlfication, Definition of Right, and Administration f Palisades Contracts I 
Eagle Decree I Eagle Decree Stipulation I Refill (all reservoirs): 
Discovery Completed Date: 
Dispositive Motion Deadline: 
Dispositive Yrotion nearing: 
Pre--Trial CoP.ference: 
Trial:· 
August 31, 2012 
· October 5, 2012 
November29, 2012 
January 17,2013 
February 4-8, 2013 
DATED this 191h day of January, 2012. 
FLETCHER 4.4 W OFFICE 
~-z-
. entF cher 
Attorneys for Mtnidoka Irrigation District 
r]Rflger D. Ling · 
Attorney for A&B, Burley, and Falls 
Irrigation Districts. 
CAPITOL LAW GROUP PLLC 
r(Clo'in Arkoosh 
Attorneys for American Falls Reservoir 
District#2 
BARKER ROSHOLT & SIMPSO~ LLP 
.~)/ 
TravitL ')1lompson 
Attorneys for A & B, Burley, Milner Irrigation 
. Districts, NSCC, and TFCC 
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CERTIFICATE OF SER,'ICE 
---~-·~~-·~---------··-- ---
t!:::- . . . 
· I hereby certify that on the <1 day of January, 2012, I served a true and correct copy 
of the foregoing SURFACE WATER COALITION'S STATEMEJ\'T OF ISSUES I 
P~OPOSED TRIAL SCHEDULES on the person(s) liirted below, by t:.S. Mail, and electronic 
· lJ1lril if available: · 
Idaho Department ofW ater Resources 
P.O. Box83720 
Boise, ID· 83720-0098 
Jerry R. Rigby . 
P.O. Box250 
Rexb:rrg, ID 83440-0250 
Randall C. Budge 
·Candice M. McHugh 
P.O. Boxl39i 
Pocatello, ID 83201 
Idaho Attorney General's Office ' 
. N!!l:ural Resources Division 
P.O. Box44449 
Boise, ID &3711-4449 
Josephine P. Beeman 
409 W. Jefferson St 
Boise, ]]) 83702 
A Dean Tranmer 
P.O. Bm:: 4169 
Pocatello, Idaho 83201 
U.S. Bureau of Reclamation 
Regional Director, PN Region 
. 1150 N. Curtis Rd., Ste. 100 
Boise,]]) 83706-1234 
·Adam T. Devoe 
410 17 ... St, 22"d Floor 
Derrver, CO 80202 
u.s. Department of Justice 
Division ofEnv. & N!!!:urel Resources 
550 W. Fort Street, MSC 033 
Boise, ID 83706-1234 
Robert L. Harris 
P.O. Box 50130 
Idaho Falls, ID 83405 
James C. Tucker 
Idaho Power Company 
P.O.Box70 
Boise, Idaho 83 707 
Travrs L. Thompson 
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Chief, Natural Resources Division 
MICHAEL C. ORR (ISB # 6720) 
ANN Y. VONDE (ISB # 8406) 
Deputies Attorney General 
Natural Resources Division 
700 West State Street -2nd Floor 
P.O. Box 44449 
Boise, Idaho 83 711-4449 
Telephone: (208) 334-2400 
Attorneys for the State of Idaho 
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Basin-Wide Issue 17 
Subcase No. 00-91017 
STATE OF IDAHO'S RESPONSE TO 
MOTION TO EXPEDITE HEARING 
ON PETITION TO DESIGNATE 
BASIN-WIDE ISSUE ANJl MOTION 
TO EXPEDITE HEARING ON 
MOTION TO CONSOLIDATE 
i 
STATE OF IDAHO'S RESPONSE TO MOTION TO EXPEDITE HEARING ON PETITION TO DESIGNATE BASI*-WIDE 
ISSUE AND MOTION TO EXPEDITE HEARING ON MOTION TO CONSOLIDATE - 1 
INTRODUCTION 
The State of Idaho (''State"), by and through its counsel of record, hereby ~ubmits 
' this response in opposition to the Motion To Expedite Hearing On Petition To Dergnate 
I 
Basin-Wide Issue, and to the Motion To Expedite Hearing On iV!otion To Con~olidate 
("Motions To Expedite"), which were filed in Subcase No. 00-91017 (Basin-Wide Issue 
I 
I 
17) on July 13,2012 and July 11,2012, respectively, by Black Canyon Irrigation District, 
New York Irrigation District, Pioneer Irrigation District, the Payette River Water Users' 
Association, and the Boise Project Board of Control ("Petitioners" or "Amici"1). The 
1\1otions To Expedite ask this Court for "an order expediting and shortening time"i on the 
hearings on the Petition To Designate Basin-Wide Issue, Subcase No. 00-91017 (Jun. 11, 
20 12) ("Petition") and on the }.lotion To Consolidate Issue Regarding 'Refill' Of Bureau 
Of Reclamation Storage Rights (Jul. 11, 2012) (''Nfotion To Consolidate"). Arfotion To 
Expedite Hearing On Petition To Designate Basin-Wide Issue at 2; ~Motion To Expedite 
Hearing On Afotion To Consolidate at 2. 
The hearing on the Petition is currently scheduled for September 101 2012. 
Notice Of Hearing On Petition To Designate Basin-Wide Issue (Jun. 11, 2012). While no 
hearing on the 1\1otion To Consolidate has been scheduled, presumably that motio~ would 
not be heard before the Petition because "the outcome and propriety of that M6tion is 
dependent upon this Court's designation of a Basin Wide Issue as requested by 
Petitioners." JV!otion To Designate Hearing On Petition To Designate Basin-Wide Issue 
at 2. 
1 With the exception of the Payette Water Users Association, the entities that filed the Motions To Expedite 
are also the entities that filed the Petition To Designate Basin-Wide Issue in Subcase No. 00-91017, and the 
A1otion For Leave To File Amicus Brief State Of Idaho's Motion Concerning "Refill" Of Bureau Of 
Reclamation Storage Rights in Subcase Nos. 01-2064 and 01-2068, et al. 
STATE OF IDAHO'S RESPONSE TO MOTION TO EXPEDITE HEARING ON PETITION TO DESIGNATE BASIN~ WIDE 
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~-----------------
i 
The Motions To Expedite should be denied for the reasons discussed herein.! 
PERTINENT FACTS 
An informed consideration of the lv!otions To Expedite requires a brief rev~ew of 
' j 
the record in Subcase Nos. 01-2064 (American Falls Reservoir) and 01-2068 (Palisades 
' 
Reservoir), because the Petitioners support their requests to expedite the heari:hgs in 
Basin-Wide Issue 17 on assertions the "refill'' issue in Subcase Nos. 01-2064 and 01-
2068 will "potentially [be] resolved on Summary Judgment" before the Petition and the 
Motion To Consolidate are heard under the current schedule. Motion To Ex~edite 
I 
Hearing no Motion To Consolidate at 2; see also Motion To Expedite Hearing On 
Petition To Designate basin-Wide Issue at 2 ("could be resolved on Summary 
Judgment"). 
Subcase Nos. 01-2064 and 01-2068 involve license-based claims filed by the 
United States Bureau of Reclamation ("Bureau") in 2006 asserting, among other things, 
"the right to refill under the priority date of this water right to satisfy the United S~ates' 
storage contracts."2 The Director's Reports did not recognize or reference the as~erted 
I 
"right to refill under the priority date of this water right."3 In 2007 the Bureau i filed 
objections asserting "[t]he following remark should be included under this element 
[Quantity]: 'This water right includes the right to refill under the priority date of this 
water right to satisfy the United States' storage contracts,"' and "[a] remark for refill 
: 
2 Amended Notice Of Claim To A Water Right Acquired Under State Law, Subcase No. 01-2064 (riec. 1, 
2006), at 1 (Affidavit oflvfichael C. Orr (Jul. 23, 2012) ("Orr Aff."), Exhibit 1; Amended Notice Of Claim 
To A Water Right Acquired Under State Law, Subcase No. 01-2068 (Dec. !, 2006), at 1 (Orr Aff., Exhibit 
2). The Bureau's claim in Subcase No. 01-2064 is based on License No. R-269, and its claim in Subcase 
No. 01-2068 is based on License No. R-670. Orr Aff., Exhibits 3-4. 
3 See SRBA Directors Report 0 1-2064; SRBA Directors Report 01-2068 (IW ATRS). 
\ 
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under this element [Quantity] is necessary to preserve the historical practice of 
maximizing the water resources above Milner Dam for use by Reclamation contrac~ors. "4 
I 
I 
Subcase Nos. 01-2064 and 01-2068 are the Bureau's only priority "refill"iclaims 
I 
I 
that remain pending in the SRBA. The Bureau's other priority "refill" claims hhve all 
I 
been decreed disallowed. 5 
The Bureau's priority "refill" claims and objections in Subcase Nos. 01-2064 and 
01-2068 remained pending on January 19, 2012, when the Surface Water Coalition filed 
a Statement Of Issues I Proposed Trial Schedules asserting: "A remark should be. added 
regarding Reclamation's right to refill the storage under the same priority to satisfy 
spaceholder contracts."6 On January 25, 2012, the State filed a motion for partial 
summary judgment that sought a ruling as follows: 
The following "refill" remark should be included in the partial decrees for $torage 
water rights nos. 01-2064 (American Falls Reservoir) and 01-2068 (Palisades 
Reservoir) because it is necessary to define and/or efficiently administer the 
rights: 
This right is filled for a given irrigation season when the total quantity of 
water that has accumulated to storage under this right equals the djecreed 
quantity. Additional water may be stored under this right bu~ such 
additional storage is incidental and subordinate to all existing and future 
water rights. 
4 Standard Form 1 Objection, Subcase No. 01-2064 (United States) (Apr. 19, 2007) (Orr Aff., Exhibit 5); 
Standard Form 1 Objection, Subcase No. 01-2064 (United States) (Apr. 19, 2007) (Orr Aff., Exhibit 6). 
Minidoka Irrigation District (a member of the Surface Water Coalition) also filed objections in Subcase 
Nos. 01-2064 and 01-2068 in 2007 asserting the partial decrees "should include the right to refill the 
reservoir in priority." Standard Form I Objection, Subcase No. 01-2064 (Minidoka Irr. Dist.) (Apr. 19, 
2007) (Orr Aff., Exhibit 7); Standard Form I Objection, Subcase No. 01-2068 (Minidoka Irr. Dist.) (Apr. 
19, 2007) (Orr Aff., Exhibit 8). 
5 See Subcase Nos. 63-5262 (Arrowrock statutory claim), 01-4052 (American Falls statutory claim), 01-
0284 (American Falls license claim, License No. 15134), 01-4056 (Palisades statutory claim), ~1-4156 
(Island Park statutory claim). In the 1983 the Bureau filed with the Department statutory beneficial use 
claims pursuant to Idaho Code § 42-243 asserting rights to priority "refill" at Arrowrock (63-5262), 
American Falls (0 1-4052), Palisades (0 1-4056), Jackson Lake (0 1-4055) and Island Park (21-4156). See 
Orr Aff., Exhibit 9. The Bureau filed corresponding SRBA claims for all of these except Jackson Lake. 
The Director recommend that all of these claims be disallowed, and the Bureau filed objections asserting 
rights to priority "refill" only in Subcase Nos. 01-2064 and 01-2068. 
6 Orr Aff., Exhibit 10. 
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State Of Idaho's Motion For Partial Summary Judgment at 2.7 The original sutnmary 
I 
judgment schedule set the hearing for May 17, 2012. Summary Judgment sJredule 
I 
I 
Order (Feb. 3, 2012). Subsequently, the schedule was extended two months by 
stipulation, with the hearing set for July 12, 2012. Order Granting Motion T~ Reset 
Schedules and Amended Trial Schedule (May 3, 20 12). 
! 
Black Canyon Irrigation District, New York Irrigation District, Pioneer Irrigation 
District, and the Boise Project Board of Control filed the Petition on June 8, 2012, 
seeking designation of the following proposed basin-wide issue: 
Does Idaho law require a remark authorizing storage rights to "refill space 
vacated for flood control? 
Petition at 2. The Petitioners also filed on the same date an amicus motion regarding the 
"refill" issue in Subcase Nos. 01-2064 and 01-2068. Motionfor Leave to File Amicus 
! 
Brief State of Idaho's Motion Concerning "Refill" of Bureau of Reclamation Storage 
Rights (Jun. 8, 2012) ("Amicus Motion"). The Amicus "Uotion argued, among other 
I 
i 
things, "[t]his Court should not act on the State's Motion for Partial Summary Ju4gment 
determining the 'refill' issue until the District Court has acted upon the Petition to 
Designate Basin Wide Issue." !d. at 9. 
' 
The Special Master set hearings on the Amicus Alation and the "impact of Petition 
for Basin-Wide Issue 1 7'' on the "refill" issue in Subcase Nos. 01-2064 and 01-2068. 
Order Setting Hearing (Jun. 13. 2012).8 At the hearing, the Special Master granfed the 
i 
Amicus lvfotion but declined to stay or separate the "refill" issue of the State's suinmary 
i 
7 The State's summary judgment motion also included two other counts that the Petition, the Motion To 
Consolidate, and the Motions To Expedite do not put at issue. 
8 The Special Master issued separate orders for the hearing on the Amicus Motion and the status conference 
hearing on the impact of the Petition. Both hearings were set for Thursday, June 21,2012, at 2:00p.m. 
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judgment motion, and entered a corresponding order the next day. Order on ~micus 
Motions (Jun. 22, 2012). I 
I 
The day before the hearing (July 11), the Petitioners filed the Motzfn To 
Consolidate and a supporting brief, and also the Motion To Expedite Hearing On ¥otion 
I 
! 
To Consolidate. The State's summary judgment motion was argued and submi1ited on 
July 12, 2012. The Petitioners filed the Motion To Expedite Hearing On Petitton To 
I 
Designate Basin-Wide Issue the next day, July 13. 
ARGUMENT 
I. STANDARD OF REVIEW 
Generally speaking, Idaho law commits questions of expediting the disposition of 
an action to the discretion of the court. I.R.C.P. 16(a); In re SRBA Case No. 395?6, 128 
Idaho 246, 259, 912 P.2d 614, 627 (1995). Administrative Order 1 provides tl:ltat the 
Docket Sheet Procedure applies in basin-wide issue proceedings. See A01 § 16(a)(3) 
I 
! 
("Unless otherwise ordered, a motion or notice of intent to designate [a basin-'Yidel issue] 
! 
shall follow Docket Sheet Procedure"); see also id. (a)(7) ("all parties to the adjudication 
I 
will be given notice of proceedings through the Docket Sheet Procedure"). The !pocket 
I 
Sheet Procedure plays an important role in ensuring that SRBA proceeding~ meet 
constitutional standards. See generally LU Ranching Co. v. United States, 138 Idaho 
606, 67 P.3d 85 (2003) (holding that Docket Sheet Procedure satisfies due process 
requirements). Under Docket Sheet Procedure, a motion to designate a basin-wid~ issue 
is to be heard on the third Tuesday of the second month following the m~tion' s 
! 
appearance on the Docket Sheet. A01 § 6(f)(l). Adherence to standard Docket: Sheet 
Procedure is especially appropriate on a motion to designate a basin-wide issue, because 
STATE OF IDAHO'S RESPONSE TO MOTION TO EXPEDITE HEARING ON PETITION TO DESIGNATE BASIN-WIDE 
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the procedure ensures adequate notice and opportunity to participate to the "'large number 
of parties" who may be "materially affect[ ed]" by designation of a proposed basih-wide 
Issue. AOl § 16(a)(l). 








standard Docket Sheet Procedure and conduct a hearing on a motion to designate a; basin-
wide issue "on an expedited basis," AOl § 16(a)(4), this is a narrow exception. A 
request to expedite a motion to designate a basin-wide issue should be granted only if the 
need to expedite outweighs the need to adhere to Docket Sheet Procedure and thereby 
ensure that adequate notice and opportunities to participate have been provided to all 
potentially interested parties. 
II. THE MERITS OF THE PETITION AND MOTION TO CONSOLiDATE 
ARE NOT PROPERLY BEFORE THIS COURT AND ! THE 
PETITIONERS' ARGUMENTS ON THE MERITS DO NOT SUPPORT 
THEIR REQUEST TO DEPART FROM STANDARD DOCKET SHEET 
PROCEDURE. 
The Petition was filed June 11, 2012, and consistent with standard Docket Sheet 
Procedure this Court set the hearing for September 10.9 While the 1\fotions To E~pedite 
do not request any particular hearing dates, they clearly seek to have the Petition and the 
Motion To Consolidate heard before the Special Master issues a decision on the State's 
pending motion for partial summary judgment in Subcase Nos. 01-2064 and 01-2068, 
which has been fully briefed, argued and submitted. 10 A fair reading of the lvfotions To 
Expedite is that the Petitioners also seek a decision on the Petition and the }.lotion To 
Consolidate before the Special Master issues his summary judgment decision, tq avoid 
9 Under standard Docket Sheet Procedure alone, the hearing would have been set slightly later, September 
18 (the third Tuesday in September). Administrative Order 1 acknowledges this Court's authority to set the 
hearing for September 10. AOl § 16(a)(3) ("Unless otherwise ordered .... "). 
10 The summary judgment hearing took place July 12,2012. See SRBA Subcase Summary Report 01-2064 
(IWATRS). 
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j 
the asserted "danger of conflicting opinions." }Jotion To Expedite Hearing On Motion 
To Consolidate at 2. 
The principal justification offered for such a significant departure from pocket 
I 
Sheet Procedure is an argument that the Petition and the Motion To Consolid~te are 
meritorious. The Motions To Expedite argue a decision on the "refill" count: of the 
State's pending motion for partial summary judgment in Subcase Nos. 01-2064 and 01-
2068 has "the potential to affect already licensed and decreed water rights in i basins 
! 
throughout the state" and that "potentially affected water rights holders throughfut the 
state [should] be given an opportunity to participate and defend their already decreed and 
licensed water rights." Motion To Expedite Hearing On Petition To Designate Basin-
Wide Issue at 2; Motion To Expedite Hearing On Motion To Consolidate at 2. These are 
the same substantive arguments advanced in the Petition as grounds for designattng the 
proposed basin-wide issue: "(t]he State's argument is not limited to only the storage 
subcases at issue in that proceeding, but appears on its face to have broad applicability to 
all storage rights in all reservoirs in the State of Idaho. . . . this matter sh9uld be 
I 
designated a basin-wide issue so that all potentially affected parties may have nodce and 
an opportunity to participate." Petition at 2-3. 
Similarly, the risk of "conflicting decisions" cited as a substantive basis for 
consolidation, Motion To Consolidate at 2, is repeated in the Motions To Expedite as the 
basis for expediting the hearing. See }Jotion To Expedite Hearing On MotJon To 
I 
i 
Consolidate at 2 ("there is a danger that conflicting opinions could be issued"). ~urther, 
! 
the Motions To Expedite assert that because the State has argued its summary judgment 
motion presents an issue of law to be decided under legal principles that have '"state-
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wide application,"' the State has effectively ''admitted" its summary judgment tnotion 
should be heard as a basin-wide issue. A1otion To Expedite Hearing On lvfotron To 
Consolidate at 2 (quoting State Of Idaho's Response To 1i1otion For Leave To File 
Amicus Brief, Subcase Nos. 01-2064 and 01-2068 (Jun. 19, 2012), at 10.11 !nde~d, the 
i 
}vfotions To Expedite essentially assume it is a foregone conclusion the Petition and 
Motion To Consolidate must be granted and further proceedings on them are a mere 
formality. 
I 
The State disagrees with these substantive assertions and characterizations[ of the 
Issues and the State's position on the designation of a basin-wide issue. The ~tate's 
I 
arguments on these points need not be presented here because the merits of the Retition 
and the Motion To Consolidate are not properly before this Court: the question pre!Sented 
by the _Motions To Expedite is not whether the Petition and the Motion To Expedite are 
meritorious, but whether they should be heard without first providing Docket I Sheet 
I 
notice and the opportunity to participate to all potentially interested parties. i 
I 
I 
Contentions that the Petition and 1i1otion To Consolidate are meritorious do not 
address or support requests to forego Docket Sheet Procedure, which in basin-wide issue 
i 11 The argument the State has effectively "admitted" its summary judgment motion is more appropriately 
heard as a basin-wide issue is based on a partial quotation taken from the State's brief in Subcase 1-!os. 01-
2064 and 01-2068 opposing the Amicus Motion. This partial quotation was taken out of context. The full 
statement in context is as follows: 
Thus, while the legal question at the heart of the State's Motion certainly has state-wide 
application, its resolution does not require a basin-wide issue or any other type of special 
proceeding, anymore than a basin-wide proceeding would be necessary to determine 
whether a I 00 cfs water right for irrigation use is entitled to divert more than 100 cfs in 
priority. The principle has broad application but so do many questions of law. The mere 
fact that the claims to priority "refill" asserted in this [subcase] violate such a basic prior 
appropriation principle hardly means that the proceedings should be delayed, expanded, 
or moved to a basin-wide-issue. To the contrary, it means the proceedings should 
continue expeditiously. 
State Of Idaho's Response To Motion For Leave To File Amicus Brief, Subcase Nos. 01-2064 and 
01-2068 (Jun. 19, 2012), at 10. 
I 
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proceedings is intended to ensure that substantive issues of potentially broad inter~st are 
not decided in the absence of adequate notice and opportunity to be heard. To the 1extent 
! 
the Motions To Expedite simply repeat the substantive arguments of the Petition apd the 
i 
Motion To Consolidate, the lvfotions To Expedite fail to provide a basis for expedidng the 
l 
hearings. 
III. THE SPECIAL MASTER REJECTED THE SAME ARGUMENTS ~ADE 
IN THE MOTIONS TO EXPEDITE IN DENYING THE PETITIONERS' 
THE REQUEST TO STAY THE STATE'S SUMMARY JUDGMENT 
MOTION. 
The Motions To Expedite should be denied even if their arguments are taken at 
I 
face value rather than as attempts to argue the merits of the Petition and the "\fodon To 
I 
Consolidate. The central premise of the Afotions To Expedite is that the State's summary 
judgment motion and the Petition present the same "issue," see .Motion To Expedite 
Hearing On Motion To Consolidate at 2 (referring to "the issue" and "this question") 
(underlining added), and unless the Motions To Expedite are granted, the Special Master 
and the Presiding Judge may issue "cont1icting opinions." Id. The Special Master 
considered such contentions in denying the Petitioner's request that "[t]his Court should 
not act on the State's Motion for Partial Summary judgment determining the 'refill' issue 
until the District Court has acted upon the Petition to Designate Basin Wide I~sue." 
Amicus Motion at 9. 
In declining this request, the Special Master considered the different statements of 
i 
issues presented in the Petition and in the State's summary judgment motion .• It is 
I 
appropriate for this Court to make the same comparison for purposes of evaluatitllg the 
I 
Afotions To Expedite: 
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Basin-Wide Issue Proposed in Petition: 
Does Idaho law require a remark authorizing storage rights to "refill" 
space vacated for flood control? 
Third Count of State Of Idaho's .Motion For Partial Summary Judgment: 
The following "refill" remark should be included in the partial decrees for 
storage water rights nos. 01-2064 (American Falls Reservoir) and 01-2068 
(Palisades Reservoir) because it is necessary to define and/or efficiently 
administer the rights: 
This right is filled for a given irrigation season when the total 
quantity of water that has accumulated to storage under this right 
equals the decreed quantity. Additional water may be stored under 
this right but such additional storage is incidental and subordinate 
to all existing and future water rights. 
There are significant differences in the plain language of the two filings. While the 
I 
proposed basin-wide issue asks whether Idaho law requires a flood control "refill" remark 
on all storage rights, the State's summary judgment motion seeks a ruling that the "refill" 
remark is necessary on two specific rights for which the Bureau has expressly clairrted a 
right of priority '"refill," and seeks to establish that as a matter of law this claimed right 
may not include authorization for the two water rights to remain in priority after their 
decreed "quantities" have been reached. The Special Master recognized tese 
differences, and concluded the State's motion should be allowed to go forward ip its 
entirety: 
the Special Master will hear all matters presented in the pending 1\iotions 
For Partial Summary Judgment filed by the State and the Coalition, 
including issues relating to priority date and quantity (a particular remark, 
re-fill and subordination). No issues ... are to be stayed or separated out 
at this time as a result of the filing of the Petition . ... 
Order on Amicus Motions (Jun. 22, 2012), at 2 (underlining added). 
I 
The Special Master's decision demonstrates there is little merit in the central 
premise of the Afotions To Expedite, i.e., that the State's summary judgment motion and 
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1 
the Petition present the same "issue." See Jvfotion To Expedite Hearing On Motion To 
Consolidate at 2 (referring to "the issue" and "this question"). The Special Master's 
decision also undermines assertions in the 1\1otions To Expedite that "there is a danger 
that conflicting opinions could be issued." 1\1otion To Expedite Hearing On lvfotion To 
Consolidate at 2. 
The Special Master also recognized that allowing the State's summary judgment 
motion to proceed will not prejudice the Petitioners or pre-determine the Petition: 
"Regardless of the Special Master's decision on those [summary judgment motio)ls], all 
parties to the SRBA will have ample opportunity to revisit these issues in subsequent 
proceedings before the Special Master, the Presiding Judge, and ultimately the Idaho 
Supreme Court." Order on Amicus Motions at 2-3. The Special Master's decision 
demonstrates there is little merit in the contentions that unless the hearings are expedited, 
potentially interested parties will be denied an opportunity to participate and be heard. 
All potentially interested parties will have the opportunity to seek modification of the 
Special Master's decision, and to challenge it before the Presiding Judge, if they djsagree 
with it or believe it prejudices their interests. 12 
12 There is also no merit to the Petitioners' contention that seeking modification or review of the Special 
Master's decision is an insufficient remedy because the Petitioners were denied the opportunity to submit 
factual materials into the summary judgment record in Subcase Nos. 01-2064 and 01-2068. As discussed 
in a subsequent section, the Petitioners had abundant notice of, and opportunity to participate in, the "refill" 
issues raised in Subcase Nos. Ol-2064 and Ol-2068 long before the State filed its summary judgment 
motion, and their failure to take advantage of these opportunities do not render the proceedings unfair or 
unlawfuL See LU Ranching, 138 Idaho 610, 67 P.3d at 89 ("LU Ranching simply looked too. late. Its 
difficulties arise from a lack of timely attention, not inadequacy of notice."). Further, as the Special Master 
ruled, his granting of the Petitioners' ll th hour request to participate as Amici did not constitute 
authorization to disrupt the briefing schedule and/or add to the summary judgment record: 
The Special Master agrees with the State. Although not explicitly mentioned in the 
Order, it should have been clear at the hearing the Amici were allowed to appear in the 
subcases and lodge their Brief as a friend of the Court. However, because they took the 
subcases as they found it [sic], they were not allowed to make further filings. Their 
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Moreover, the Presiding Judge will not be bound by the Special M~ster's 
summary judgment decision in any challenge to his decision in Subcase Nos. 0~-2064 
and 01-2068, or in the Basin-Wide Issue 17 proceedings. To the contrary, the Special 
Master's findings, conclusions and recommendations with respect to the State's summary 
judgment motion will assist the Presiding Judge's consideration of whatever issues may 
arise before him in further proceedings, either on challenge in Subcase Nos. 01-20~4 and 
01-2068, or in the basin-wide issue proceedings in Subcase No. 00-91017. 
For the same reasons, the Petitioners incorrectly assert that expediting the 
hearings and preventing the Special Master from resolving the State's summary judgment 
motion will promote "judicial efficiency." Motion To Expedite Hearing On Motion To 
Consolidate at 2. Judicial economy and efficiency in Subcase Nos. 01-2064, 01-2068 
and 00-91017 are best served by allowing the summary judgment proceedings to 
continue. It makes no sense to waste the considerable effort that has been expended so 
far. To the contrary, a fully developed summary judgment record and the Special 
Master's decision will be of assistance in expeditiously narrowing and resolving the 
"refill" issues involved in all three subcases: 01-2064, 01-2068 and 00-91017. 
IV. THE MOTIONS TO EXPEDITE SHOULD BE DENIED TO THE EXTENT 
THEY RELY ON SPECULATION. 
The Motions To Expedite should also be denied because they are based on 
speculative concerns over the possible effects of the Special Master's ruling on the 
State's summary judgment motion. See Motion To Expedite Hearing On Petition To 
Designate Basin-Wide Issue at 2 (arguing the summary judgment proceeding "has the 
concerns were abundantly addressed in their Brief and now the parties and the Court must 
move forward on the pending Motions for Partial Summary Judgment. 
Order Clarifying Order On Amicus Motions (Jun. 27, 2012), at 2 (italics and bold in original). 
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potential" to affect decreed and licensed water rights "and could be resolved on Summary 
Judgment without the benefit of potentially affected water rights holders throughdut the 
state being given an opportunity to participate"); Motion To Expedite Hearing On A-lotion 
To Consolidate at 2 ("has the potential .... potentially resolved .... there is a danger 
that conflicting opinions could be issued resolving this question"). 
These speculative concerns over what the Special Master may or may not 
conclude should not be credited. It is especially inappropriate to credit the Petitioners' 
speculative arguments as a basis for expediting the hearings when the Petitioners have 
previously emphasized the broad scope of their proposed basin-wide issue and the 
importance of providing adequate notice to all potentially interested parties. 
Further, as previously discussed, the Special Master considered the same 
speculative concerns, and concluded the State's motion included "issues relating to 
priority date and quantity (a particular remark, re-fill and subordination)," Order on 
Amicus Motions (Jun. 22, 20 12), at 2, the resolution of which need not and should not be 
delayed. Id. The Special Master also reasoned that resolving the summary judgment 
motion would not prejudice the Petitioners or preclude them from addressing any 
concerns they may have through further proceedings, whether in Subcase Nos. 01-2064, 
01-2068 or 00-91017. Jd. The Special Master's reasoning was correct and demonstrates 
there is no merit in the Petitioners' speculation that their interests or those of potentially 
interest parties may be gravely and unfairly threatened by allowing the State's stunmary 
judgment motion to proceed to resolution. 
V. THE MOTIONS TO EXPEDITE CONFLICT WITH THE ASSERTED 
NEED TO PROVIDE ADDITIONAL NOTICE AND OPPORTUNITY TO 
PARTICPATE AS TO THE PROPOSED BASIN-WIDE ISSUE. 
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Expediting the hearings on the Petition and the "li.Jotion To Consolidate wo~ld be 
inconsistent with the Petitioners' assertions of inadequate notice and opportunities to 
participate in an issue alleged to have "broad applicability to all storage rights in all 
reservoirs in the State of Idaho." Petition at 1; see also id. at 2 ("could arguably a~ply to 
all storage rights in all reservoir facilities throughout the State") (underlining in ori~inal). 
Indeed, the requests to expedite the hearings by forgoing standard Docket: Sheet 
Procedure are directly at odds with the contention that a basin-wide issue is neces~ary to 
remedy the alleged due process shortcomings of the proceedings on the State's pending 
summary judgment motion in Subcase Nos. 01-2064 and 01-2068. See kfotJon To 
Expedite Hearing On Petition To Designate Basin-Wide Issue at 2; Motion To Expedite 
Hearing On }dation To Consolidate at 2 (arguing the proceedings on the State's motion 
deny "potentially affected water right holders throughout the state ... an opportunity to 
participate and defend their already decreed and licensed water rights."). 
The remedy for the alleged deficiencies in notice and opportunities to participate 
is to follow standard Docket Sheet Procedure, not short-circuit it by expediting the 
hearings. The Petitioners are trying to have it both ways, arguing that a basin-wide issue 
is necessary to remedy the allegedly inadequate notice and opportunity to participate in 
the summary judgment proceedings in Subcase Nos. 01-2064 and 01-2068, bht then 
arguing this Court should dispense with the notice provisions of standard Docket Sheet 
Procedure to hear the Petition and Motion To Consolidate on an expedited basis. This 
inconsistent reasoning should be rejected. 13 
13 This flawed reasoning and the 11 rh hour timing of the Petition and the Motion To Consolidate suggest 
they are, at least in part, an attempt to prevent or indefinitely postpone entry of a ruling on the State's 
summary judgment motion. This would be an improper use of a motion to designate a basin-wide issue, 
which is not intended to provide a means of circumventing summary judgment. 
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.. .. 
VI. THE RECORD ESTABLISHES THAT SUBCASE NOS. 01-2064 AND 01-
2068 INCLUDED AMPLE NOTICE OF AND OPPORTUNIT¥ TO 
PARTICIPATE IN THE "REFILL" ISSUES IN THOSE PROCEEDil'NGS. 
The Afotions To Expedite also argue the hearings should be expedited because the 
State's summary judgment motion could be resolved without giving "potentially affected 
water rights holders ... an opportunity to participate and defend their already decreed 
and licensed water rights." Motion To Expedite Hearing On Petition To Designate 
Basin-Wide Issue at 2; Motion To Expedite Hearing On Motion To Consolidate at 2. In 
other words, that the hearings must be expedited to remedy inadequate notice and lack of 
opportunity to participate on the "refill" issues in Subcase Nos. 01-2064 and Olo.2068. 
This argument lacks merit because the record in Subcase Nos. 01-2064 and 01-2068 
demonstrates those proceedings provided legally sufficient notice of and opportunity to 
participate in the "refill" issues raised in those subcases, both before and after the filing 
of the State's summary judgment motion. 
As previously discussed, in 2006 the Bureau filed claims in Subcase Nos. 01 ... 2064 
and 01-2068 asserting the partial decrees for the American Falls and Palisades water 
rights licenses should include, among other things, "the right to refill under the priority 
date of this water right to satisfy the United States' storage contracts."14 In 2007 the 
Bureau objected to the omission of priority "refill" authorization in the Dird:tor's 
Reports, asserting that it was "necessary" to include remarks in the "Quantity" elet!nents 
stating: "This water right includes the right to refill under the priority date of this water 
right to satisfy the United States' storage contracts."15 Minidoka Irrigation District also 
filed objections in 2007 asserting the partial decrees "should include the right to refill the 
14 Orr Aff., Exhibits 1-2. 
15 Orr Aff., Exhibits 5-6. 
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reservou in priority." 16 In January 2012, the Surface Water Coalition also filed a 
statement asserting "[a] remark should be added regarding Reclamation's right to refill 
the storage under the same priority to satisfy spaceholder contracts."17 
The State disagreed with the positions of the Bureau and the Surface Water 
Coalition to the extent the priority "refill" remark they sought would allow the American 
Falls and Palisades water rights to remain in priority even after the decreed annual 
"quantity" had been diverted. Thus, the State's January 25, 2012 motion for partial 
summary judgment did not challenge the asserted need for a "refill" remark, 18 but rather 
sought a remark a confirming that the claimed right of priority "refill" would not include 
authorization for the American Falls and Palisades water rights to remain in priority after 
the decreed annual "quantities" had been reached. 19 
In short, standard SRBA procedures and filings in Subcase Nos. 01-2064 and 01-
2068 have provided constitutionally adequate notice since 2006 of the Bureau's claims to 
"the right to refill under the priority date of this water right to satisfy the United States' 
storage contracts," and since 2007 ofthe Bureau's assertion that the partial decrees must 
16 Orr Aff., Exhibits 7-8. 
17 Orr Aff., Exhibit 10. 
18 As even the Petitioners have recognized: "While the parties disagree substantially on the form of remark, 
those parties nevertheless agree that some remark is required." Petition at 2. 
19 State's summary judgment motion seeks the following ruling: 
The following "refill" remark should be included in the partial decrees for storage water rights 
nos. 01-2064 (American Falls Reservoir) and 01-2068 (Palisades Reservoir) beca45e it is 
necessary to define and/or efficiently administer the rights: 
This right is filled for a given irrigation season when the total quantity of water that has 
accumulated to storage under this right equals the decreed quantity. Additional water 
may be stored under this right but such additional storage is incidental and subordinate to 
all existing and future water rights. 
State Of Idaho's Motion For Partial Summary Judgment at 2. The State's summary judgment motion also 
included two other counts that do not appear to be put at issue by the Petition, the Motion To Consolidate, 
of the Motions To Expedite. 
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include a corresponding priority "refill" remark. Minidoka Irrigation District's 
objections have provided notice since 2007 that at least some spaceholders agreed the 
partial decrees must expressly authorize priority "refill." Thus, any party potentially 
interested in the question of whether a "refill" remark is "necessary," and/or the question 
of how priority applies under such a remark, had ample notice and opportunity to 
participate in the proceedings in Subcase Nos. 01-2064 and 01-2068 long before the 
State filed its summary judgment motion. Further, the Surface Water Coalition's January 
2012 statement asserting "(a] remark should be added regarding Reclamation's right to 
refill the storage under the same priority to satisfy spaceholder contracts" confirmed that 
these issues remained live and in dispute shortly before the State filed its summary 
judgment motion. 
The State's summary judgment motion does not expand the "refill" issues raised 
by the earlier filings of the Bureau, Minidoka Irrigation District and the Surface Water 
Coalition, nor does the State's summary judgment motion apply to any subcases other 
than the two subcases in which the Bureau expressly asserted the "right to refill under the 
priority date" of the original licenses: like the Bureau's priority "refill" claims and 
objections, the State's summary judgment motion expressly applies only to Subcase Nos. 
01-2064 and 01-2068.20 Moreover, the State's summary judgment motion does not 
dispute the record positions of the Bureau and the Surface Water Coalition that a ''refill" 
remark is "necessary," but rather seeks to establish that whatever the scope of the claimed 
"right to refill under the priority date" of the original licenses, as a matter of law it cannot 
20 The Motions To Expedite incorrectly assert that the State's summary judgment motion puts "refill" at 
issue in subcases other than Subcase Nos. 01-2064 and 01-2068. See Motion To Expedite Hearing On 
Petition To Designate Basin-Wide Issue at 2 n.l (listing subcases). As discussed herein, the only remaining 
subcases in which the Bureau has expressly asserted a right to priority "refill" are Subcase Nos. 0 1-2064 
and 01-2068, and the State's summary judgment motion is expressly limited to those two subcases. 
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authorize the water rights to remain in priority after the decreed annual "quantities" have 
been reached. 
In short, the State's summary judgment motion is a response to the prior claims of 
the Bureau, Minidoka Irrigation District and the Surface Water Coalition that the 
American Falls and Palisades water rights include a "right to refill under the priority 
date" of the original licenses. The State's summary judgment motion does not go beyond 
the scope of the issues raised by those claims, and does not seek a ruling in any subcases 
other than those in which the "right to refill under the priority date" of the original 
licenses has specifically been asserted. 
The record demonstrates the State's summary judgment motion did not raise a 
new "refill" issue and did not expanded the "refill" issues raised in Subcase Nos. 01-2064 
and 01-2068 by the prior filings of the Bureau, Minidoka Irrigation District and the 
Surface Water Coalition. Further, the State's summary judgment motion does not 
implicate or threaten "already decreed and licensed water rights," 1\fotions To Expedite at 
2, any more than the earlier claims, objections and statements filed by the Bureau, 
Minidoka Irrigation District and the Surface Water Coalition. 
Alternatively, to the extent the State's summary judgment motion might be 
interpreted as implicating "already decreed and licensed water rights,"21 then the prior 
filings of the Bureau, Minidoka Irrigation District and the Surface Water Coalition must 
also be so interpreted. In either case, there is no merit in the assertion that the 
proceedings in Subcase Nos. 01-2064 and 01-2068 denied "potentially affected water 
right holders . . . an opportunity to participate and defend their already decreed and 
21 The State does not agree with the Petitioners' argument that the State's summary judgment motion 
implicates or threatens any "already decreed or licensed water rights," and reserves its position on this point 
for purposes of responding to the merits of the Petition and the Motion To Consolidate. 
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licensed water rights." }vfotions To Expedite at 2. The same "refill" issues addressed in 
the State's summary judgment motion had been raised at least five years earlier by the 
Bureau and the Surface Water Coalition and remained in dispute when the State filed its 
motion. 
Even after the State filed its motion, the generous summary judgment schedule 
left ample time for potentially interested parties to seek to participate either as full parties 
or as amici. The State filed its summary judgment motion on January 25, 2012, and the 
under the original schedule responses were not due for almost three months (April 16, 
2012), with the hearing set for May 17. Summary Judgment Schedule Order (Feb. 3, 
2012). The Surface Water Coalition used this lengthy interval to conduct depositions and 
prepare a response to the State's motion, and to prepare its own substantial summary 
judgment motion. Surface Water Coalition's Joint Motion For Partial Summary 
Judgment (Apr. 19, 20 12). Moreover, the briefing and hearing schedule was later 
extended by two months. Order Granting Motion To Reset Schedules and Amended Trial 
Schedule (May 3, 2012). 
Even if the "refill" issues in the State's summary judgment motion had been 
something "new," which they were not, the summary judgment schedule included more 
than sufficient time for potentially interested parties to file motions to participate as full 
parties or as amici. Indeed, the Petitioners were granted amici status even though they 
waited until June 8 to file an amicus motion. 1\1.otion For Leave To File Amicus Brief 
State Of Idaho's Nfotion Concerning "Refill" Of Bureau Of Reclamation Storage Rights 
(Jun. 8, 2012). 
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In sum, the contention that the hearings on the Petition and the Motion To 
Consolidate should be expedited because potentially interested parties have been denied 
adequate notice and the opportunity to participate in the "refill" issues in Subcase Nos. 
01-2064 and 01-2068 is contrary to the record and lacks credibility. The proceedings in 
Subcase Nos. 01-2064 and 01-2068 more than satisfied all legal requirements of 
providing notice and opportunity to participate on "refill" issues. 
CONCLUSION 
For the reasons discussed herein, the State requests that this Court deny the 
Motions To Expedite. 
Respectfully submitted this 23rd day of June 2012. 
LAWRENCE G. WASDEN 
Attorney General 
CLIVE J. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 
MICHAEL C. ORR 
Deputy Attorney General 
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DISTRICT COURT- SABA 
Fifth Judicial District 
County of Twin Falls - State of Idaho 
JUL 2 6 2012 
IN THE DISTRICT COURT or THE FIFTH .roDICIAL DISTRICT OF THE · 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
) 
) Subcase No. 00-91017 
In Re SRBA ) 
) REPLY TO STATE OF IDAHO'S 
) RESPONSE TO MOTION TO 
Case No. 39S76 ) EXPEDITE HEARINGS 
) ____________________________ ) 
L INTRODUCTION 
The Black Canyon Irrigation District, New York Irrigation District, Pioneer 
Irrigation District, Payette River Water Users' Association, and the Boise Project Board of 
Control ("Petitioners'•), by and through their respective counsel of record, hereby sub111it 
this Reply to the State ofldaho's Response to the Petitioners Motions to Expedite the 
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hearing of the Petition to Designate Basin Wide Issue and Motion to Consolidate. In its 
Response, the State makes a substantial effort to argue that expeditious designation of the 
Basin Wide Issue and consolidation of the "refill" question is not necessary because the 
proposed Basin Wide Issue posed by the Petitioners is something very different than the 
question posed by the State in its Motion for Summary Judgment heard on J'uly 12,2012, 
in sub-case no. 01-2064. This Reply is intended only to refute this position of the State. All 
other matters addressed in the State's Response will be addressed at oral argument. 
ILARGUMENT 
In the proceedings on the Motion to File Amicus Brief in the Basin 01 sub-cases, the 
Petitioners were allowed the opportunity to file their initial Amicus Brief, which the State 
opposed in substance under the guise of making a procedural objection.1 The Special 
Master granted the Motion for Leave to File the Amicus Brief, but after a request by the 
State for further clarification, denied the Petitioners an opportunity to reply to the State's 
sub$tantive opposition to its argument, which included at least 300 pages of affidavit 
exhibits? Therefore, the Summary Judgment proceedings, which could decide the refill 
issue that clearly has the potential to affect statewide administration and management of 
all storage water rights in the state, will be decided on an incomplete record, without the 
Petitioners or other affected parties having an opportunity to defend their rights. 
The opening position on "refill" of the State ofldaho in its initial brief for Summary 
Judgment states: 
Idaho law requires that storage "refill" be subordinate to all existing and 
future water rights because priority "re:fiu•• would result in decreeing un· 
quantified, open-end.rights to "excess" water. The State•s "refilr, remark 
1 Su State Idaho's R.eaponse to Motion For Leave to File Amicus Brief, flied in the Basin 0 1 sub-cases J'Qnil 20, 
2012. 
2 See Order Clarifying Order on Amicus Modons. Sub-cases 01-2064, et al., date June 27, 2012. 
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satisfies Idaho law and is consistent with historic reservoir operations and 
water rights administration. 3 
In response to this startling position the Petitioners tiled their Petition to Designate 
Basin Wide Issue requesting that this Court take up the question. "(d]oes Idaho law require 
a remark authorizing storage rights to 'refill' space vacated for flood control?" When one 
compares the State's position in its opposition to the Motions to Expedite, and the basin 
wide issue identified by Petitioners, it becomes evident that the State's argument that its 
summary judgment motion and the Petition do not present the same issue for resolution 
lacks merit. 4 
Alternatively, the State takes the position that even if the proposed basin wide issue 
and the State's summary judgment motion regarding "refill" do present the same issue, 
then "[a]ll potentially interested parties will have the opportunity to seek modification of 
the Special Master's decision, and to challenge it before the Presiding Judge. if they 
disagree with it or believe it prejudices their interests.'.s In Footnote 12 in the State's 
Response to the Motions to Expedite the State admits that the Petitioners are confined to 
the incomplete record created in the Basin 01 proceedings, but then argues that is 
appropriate given Petitioners' failure to become engaged earlier in the Basin 01 
proceedings.' 
First, this Court should take note of the State's Motion for Summary Judgment filed 
in January 2012, wherein the State points out that between 2007 and January 2012 the 
parties to those sub-cases participated in private "protracted negotiations,, and that as of 
3S6e Memorandum in Supp<~rt of State ofldaho'a MotiOn for Partial Summary .Judgment. sub-cases 01·2064 et al, 
February 21. 2012 .• p. 3. 
4 See State ofldaho•s Response to Motions to Expedite, p. 12. 
s ld. 
'Id. 
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January 2012, "the factual record, and the law of the case ha[d] been sufficiently developed 
that the summary judgment issues.U were then capable of being decided on summary 
judgment. 7 The State then desoribed the summary judgment motion issues as "threshold 
matters that must be addressed to establish an orderly and efficient path for developing 
and resolving any remaining points of dispute. ,.a The State's own representations 
undermine its' argument that the Petitioners were dilatory and waited until the "II" hour" 
to make their concerns known. The State did not articulate its troubling "refill" position 
until it filed its memorandum in support of the Motion for Summary Judg:rnent on 
February 21,2012. 
Second, the Petitioners in their Motion to Consolidate provided sixteen examples 
from the State of Idaho •s briefing on Summary Judgment and in the Amicus proceedings 
which demonstrate that the issues to be resolved on Summary Judgment in the Basin 01 
proceedings, and the Basin Wide Issue proposed in this proceeding are not significantly 
different. A review Qfthe State's position on summary judgment and in the Amicus 
proceeding in the Basin 01 sub-cases demonstrates that the Petitioners' concerns abOut the 
potential impacts resulting from the Special Master's determination on summary judgment 
are not "speculative" but will have concrete impacts on the administration of Petitioners' 
water rights in Basins 63 and 65.9 
Furthermore, the State's argument that taking up the Petition to Designate Basin 
Wide Issue and the Motion to Consolidate expeditiously undermines the docket sheet 
process fails. T~ Petitioners' have provided notice of both the Motion to Consolidate and 
the Motions to Expedite consideration of both the Petition to Designate and the Motion to 
1 See State ofldaho's Motion for Summary J'ud.gment. aub-ca!lfla 01-2064. et 81, filed January 2S. 2012, p. 3. 
1 Id. 
9 State ofldaho•s kesponse to Motions to Bxpedjte. p. 13. 
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Consolidate to all parties listed for service on the docket sheet certificate of mailing. In 
fact, since the Petition to Designate was filed nine (9) Notices oflntent to Participate, 
representing thirty (30) parties have been filed in the action. Significantly more parties 
than tho1o to the Basin 01 sub--cases ha-ve made their intent to participate in this Basin 
Wide Issue known, should it be designated. and the State's argument that expeditious 
consideration is unwarranted lacks merit. 
Expeditious designation of the Basin Wide Issue will provide all potentially 
interested parties an opportunity to be heard on the "refill" issue before the matter is 
decided in only the context of the Basin 01 sub-cases on the limited record allowed to be 
developed there. The '*refillu issue raised in the context of the Basin 01 sub-cases does not 
pose only speculative harm, but has the concrete potential to undermine administration of 
already decreed storage water rights in Basins 63 and 65. Lastly, the procedural history as 
articulated by the State demonstrates that Petitioners were not dilatory in their attention to 
this issue. The State did not articulate its position concerning this issue until it filed its 
Summary Judgment memo in the Basin 01 sub-cases in late February 2012. 
For these reasons~ Petitioners request that this Court Grant the Motions to Expedite 
and take up the Petition to Designate Basin Wide Issue and the Motion to Consolidate at 
this time. 
Dated this 26111 day of July. 2012. 
BARKllR ROSHOLT & SIMPSON LLP McDEVITT & MILLER, LLP 
L~.~ \ 
-~CilCYM. Davis 
Attorneys for Boise Project Board of Control 
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MOFFATT THOMAS BARRETT 
ROCK & FIELDS, CBTD. 
Kcott L. Campbell t 
Attorneys for Pioneer Irr. Dist. 
T-110 P0007/0012 F-009 
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CEBTIFICATE OF SEBYJCE 
I hereby certify that on the '1J1I day of July, 2012, I served a true and correct copy of the 
foregoing REPLY TO STATE OF IDAHO'S RESPONSE TO MOTIONS TO EXPEDITE 
on the person(s) listed below, by facsimile, and electronic mail if available. Filed with the 
SRBA Court via Facsimile: 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, ID 83no-0098 
Fax: 208-287-6700 
Gregory W. Moeller 
Jerry R. Rigby 
P.O.Box2SO 
Rexburg, ID 83440-0250 
Fax:208-376-0768 
Randall C. Budge 
Candice M. McHugh 
P.O. Box 1391 
Pocatello, ID 83201 
Fax: 208-232-6109 
Idaho Attorney General's Office 
Natural Resources Division 
P.O. Box 44449 
Boise, ID 83711-4449 
Fax~208-8S4-8071 
Josephine P. Beeman 
409 W. Jefferson St. 
Boise, ID 83 7(12 
Fax: 208-331-0954 
A. Dean Tranmer 
P.O. Box 4169 
Pocatello, Idaho 83201 
Fax:208-239~986 
W. Kent Fletcher 
Fletcher Law Office 
P.O.Box248 
Burley, ID 83318 
Fax: 208-878-2548 
U.S. Bureau of Reclamation 
Regional Director, PN Region 
1150 N. Curtis Rd.. Ste. 100 
Boise; ID 83706-1234 
Fax:: 208-378-5019 
U.S. Department of Justice 
DivisionofEnv. & Natural Resources 
SSO W. Fort St.n!et, MSC 033 
Boise, ID 83706-1234 
Fax:208-334-9375 
Kent Foster 
Robert L. Harris 
P.O. Box 50130 
Idaho Palls, ID 83405 
Fax: 208-523-9518 
James C. Tucker 
Idaho Power Company 
P.O. Box 70 
Boiset ID 83707 
Fax:208-388-6936 




Roger D. Ling 
P.O. Box623 
Rupert~ ID 83350 
Fax:208-436-6804 
John K. Simpson. Travis L. Thompson 
Paul L. Arrington 
Barker Rosholt & Simpson 
P.O. Box485 
Twin Falls, ID 83303-485 
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IDWR Document Depository 
P .0. Box 83720 
Boise. ID 83720~0098 
Fax:208-287~700 
RonKerl 
Cooper & Larsen 
lSI N. 3m Ave., 2nd Floor 
P.O. Box4229 
Pocatello, ID 83205-4229 
Fax:208-23S-1182 
Christopher Meyer 
Jefli'ey Fered.ay. Michael C. Creamer 
Givens Pursley ll.P 
601 W. Bannock St. 
P.O. Box 2720 
Boise. ID 83701-2720 
Fax: 208-388-1300 
Michael B. White 
Hecla Mining Company 
6500 N. Mineral Dr., Ste. 200 
Coeur d'Alene. ID 83814-8788 
Fax:208-76~7612 
Angelo L. Rosa 
Capitol Law Group, PLLC 
P.O. Box 32 
301 Main Street 
Gooding, ID 83330 
Fax:208-934-8873 
Charles F. McDevitt 
McDevitt & Miller 
420 Bannock St. 
P.O. Box 2564 




Arkoosh Law Offices 
301 MainSt 
P.O.Box32 
Gooding, ID 83330 
Fax: 934-8873 
Michael P. Lawrence 
Givens Pursley LLP 
P.O. Box 2720 
Boise, ID 83701 
Fax: 208-388-1300 
Adam T. Devoe 
David G. Scott 
Brownstein Hyatt & Farber PC 
410 11" Street, 22Dil Floor 
Denver, CO 80202 
Fax:303-223-1111 
Terry G. Hogue 
Hogue & Dunlap 
P.O.Box460 
Hailey, ID 83333 
Fax:208-788-4230 
William 0. Myers III 
Holland & Hart LLP 
101 S. Capitol Blvd., Ste. 1400 
P.O. Box 2527 
Boise.ID 83701-2527 
Fax: 208-343-8869 
C. Timothy Hopkins 
John D. Hansen 
428 Park Ave. 
P.O. Box 51219 
Idaho Falls, ID 83405-1219 
Fax:208-523-4474 
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Elizabeth P. Ewens 
McQuaid Bedford & VanZandt 
221 Main St., 16111 Floor 
San Francisco, CA 94105 
Fax:916-447-3512 
Norman M. Scmanko 
Idaho Water Users Association 
1010 W.Jefferson St •• Ste. 101 
Boi~ lD 83702 
Fax: 208-344-2744 
Gray A. Young 
Terry Uhling 
J.R. Simplot Company 
999 Main St., Ste. 1300 
P.O. Box 27 
Boise, ID 83707-0027 
Fax:208-389-7464 
Edward A. Lawson 
Lawson Laski Clark Pogue PLLC 
675 Sun Valley Rd., Ste. A 
P.O. Box 3310 
Kstchum, ID 83340 
Fax:208-72S-0076 
David 1. Cummings 
I 00 Agency Road 
P.O. Box 305 
Lapwai. ID 83540 
Fax:208-843-7377 
David P. Shirley 
William A. Parsons 
137 w. 13th St. 
P.O. Box910 
Burley. ID 83318 
Fax:208-878-0146 
William F. Bacon 
P.O. Box 306 
Fort Hall, ID 83203 
Fax: 208-237-9736 
Dylan B. Lawrence 
Scott L. Campbell 




Broce M. Smith 
Moore Smith Buxton & Turcke 
950 W. Bannock, Ste. 520 




Mountain Home, ID 83647 
No service possible-no address or fox t# listed 
Don B. Miller 
Native American Rights Fund 
1506 Broadway 
Boulder. CO 80302 
Fax: 303-443-7776 
Justin May 
May Sudweeks & Browning LLP 
1419 W. Washinston 
Boise, ID 83702 
Fax: 208-342-7278 
Charles J. Olson 
R.T I Box 777B 
Mountain Home. ID 83647 
No service possible-no address or fax # listed 
Erika :M.almen 
1111 W. Jefferson St., Ste. 500 
P.O. Box 737 
Boise, ID 83702-0737 
Fax: 208-343-3232 
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Brandcll Whitworth Richard A. Cummings 
Shoshone-Bannock Tribes P .0. Box 1545 
P.O.Box306 Boise, ID 83701 
Fort Hall, lD 83203 Fax: 208-367-0892 
Fax: 208-237-9736 
Douglas B.L. Bndrcson B.J. Driscoll 
Reid Peyton Chambers P.O. Box S0731 
1425 K Street. NW Ste. 600 Idaho Fallst ID 83405 
Waahington, D.C. 20005 Fax:208-529-4166 
Fax:208-682-0249 
James P. Speck Lary C. Walker 
120 East Avenue 232 E. Main St 
P.O.Box987 P.O. Box828 
Ketchum. ID 83340 Weiser, ID 83672 
Fax:208-72~7S2 Fax: 208-414-0404 
CliffS. Bentz Charles L. Honsinger 
P.O.Box450 Daniel V. Steenson 
Fruitland, ID 83619 4SS S. Third St 
Fax: 541-889-2432 P.O. Box 2773 
Boise, ID 83701-2773 
Fax:208-342-4657 
James Pcndlebury Richard L. Harris 
101 Park Avenue, Ste. 5 1023 Arthur St. 
Idaho Falls.ID 83402-3601 P.O. Box 1438 
Fax:208-S29-4090 Caldwell, ID 83606 
Fax: 208-459-1300 
Dana L. Hofstetter James W. Givens 
608 W. Franklin Street 1026 F. St. 
Boise, ID 83702 P.O. Box 875 
Fax:208-424-8774 Lewiston, ID 83501 
Fax: 208-746-0446 
Craig D. Hobdcy James Anne$t 
125 5th Ave. 1742 Overland Ave. 
P.O. Box 176 P.O. Box686 
Gooding, ID 83330 Burley,ID 83318 
No Fax available Fax: 208-878-4549 
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Blair J. Grover 
2105 Coronado St 
Idaho Falls., ID 83404-7495 
Fax: 208"529-9732 
Craig A. Pridgen 
300 North Lake Blvd., Ste. 4 
P.O. Box 5488 
Tahoe City, CA 96145 
No service available 
Patrick D. Brown P.C. 
335 Blue Lakes Blvd. N. 
Twin Falls, ID 83301 
Fax:208-733-9343 
Bert L. Osbom 
26 S. 9th St. 
P.O. Box 158 
Payette. ID 83661 
Fax: 208-642-4981 
Julie K. Fischer 
332 N. Broadmore Way, Ste. 102 
Nampa, ID 83687 
Fax:208-475-2201 
John M. Marshall 
575 W. Bannock St., Suite B 
Boise, ID 83702 
Fax: 208-906-8043 
, ,..··Shelley M. Davis 
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JUL 3 1 2012 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
lnReSRBA 
Case No. 39576 
) Basin-Wide Issue 17 
) Subcase No: 00-91017 
) 
) ORDER GRANTING MOTION TO 
) EXPEDITE HEARING ON MOTION 
) TO CONSOLIDATE 
) 
) NOTICE OF EXPEDITED HEARING 
) ON MOTION TO CONSOLIDATE 
) 
) 
On June 8, 2012, a Petition to Designate Basin-Wide Issue was filed by the Black 
Canyon Irrigation District, New York Irrigation District, Pioneer Irrigation District, Nampa-
Meridian Irrigation District and the Boise Project Board of Control (collectively, "Petitioners"). 
The Petition requests that this Court designate the following issue as a basin-wide issue: "Does 
Idaho law require a remark authorizing storage rights to 'refill' space vacated for flood control." 
The Court subsequently issued a Notice setting a hearing on the Petition for September 10, 2012. 
The Notice also directed that parties to the adjudication may file a brief in response, supporting 
or opposing the petition, or a Notice of Intent to Participate up until the time set for hearing. 
On July 11, 2012, the Petitioners filed a Motion to Consolidate Issue Regarding "Refill" 
of Bureau of Reclamation Storage Rights along with a Motion to Expedite Hearing on Motion to 
Consolidate. The Motion to Consolidate requests that this Court enter an order separating and 
consolidating various issues now pending in certain basin 0 1 subcases into this proceeding. On 
July 13, 2012, the Petitioners filed a Motion to Expedite Hearing on Petition to Designate Basin 
Wide Issue. The State of Idaho subsequently filed its Response in opposition to the two Motions 
to Expedite and a Reply was filed by the Petitioners on July 26, 2012. 
A hearing on the two Motions to Expedite was held before this Court on July 30, 2012. 
At the hearing, the Petitioners withdrew their Motion to Expedite Hearing on Petition to 
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Designate Basin Wide Issue. With respect to the Petitioners' Motion to Expedite Hearing on 
Motion to Consolidate, the Court granted the same finding that the procedures set forth in SRBA 
Administrative Order 1, Rules of Procedure, § 6.f.(2) required to hear a matter on an expedited 
basis had been met and that no prejudice to any party had been shown concerning notice or due 
process. 
BASED ON THE FORGOING, THE FOLLOWING ARE HEREBY ORDERED: 
1. The Petitioners' Motion to Expedite Hearing on Motion to Consolidate is hereby 
granted. 
2. Notice is hereby given that an expedited hearing on the Petitioners' Motion to 
Consolidate Issue Regarding "Refill" of Bureau of Reclamation Storage Rights is set for 
September 10, 2012 at 1:30 p.m. (Mountain Time), at the Snake River Basin Adjudication 
District Court, 253 3rd Avenue North, Twin Falls, Idaho. Telephone participation will be 
available by dialing 1-215-446-0193 and entering 406128# when prompted. However, no cell 
phones or speaker phones will be permitted as they interfere with our sound system 
making the proceeding difficult to accurately record. Video teleconferencing ("VTC") will 
also be available by appearing at either ( 1) the Idaho Department of Water Resources, Idaho 
Water Center, 322 E. Front St., Conference Rm. B, Boise, Idaho, or (2) the Idaho Department of 
Water Resources, Eastern Regional Office, 900 N. Skyline Drive, Ste. A, Idaho Falls, Idaho. 
residing Judge 
Snake River Basin Adjudication 
ORDER GRANTING MOTION TO EXPEDITE HEARING ON MOTION TO CONSOLIDATE; 
NOTICE OF HEARING ON MOTION TO CONSOLIDATE 
S:\ORDERS\Basin Wide Issues\Basin-Wide Issue I 7\0rder Granting Motion to Expedite Motion to Consolidate.docx 
- 2-
CERTIFICATE OF MAILING 
I certify that a true and correct copy of the ORDER GRANTING 
MOTION TO EXPEDITE HEARING ON MOTION TO CONSOLIDATE/NOTICE OF 
HEARING ON MOTION TO CONSOLIDATE was mailed on July 31, 2012, 
with sufficient first-class postage to the following: 
BOISE PROJECT BOARD OF CONTROL 
Represented by: 
ALBERT P BARKER 
1010 W JEFFERSON ST STE 102 
PO BOX 2139 
BOISE, ID 83701-2139 
Phone: 208-336-0700 
PAYETTE RIVER WATER USERS 
Represented by: 
ANDREW J WALDERA 
101 S CAPITOL BLVD lOTH FL 
PO BOX 829 
BOISE, ID 83701-0829 
Phone: 208-345-2000 
AMERICAN FALLS RESERVOIR 
Represented by: 
C THOMAS ARKOOSH 
CAPITOL LAW GROUP PLLC 
301 MAIN ST 
PO BOX 32 
GOODING, ID 83330-0032 
Phone: 208-934-8872 
ABERDEEN AMERICAN FALLS 
BINGHAM GROUND WATER DISTRICT 
BONNEVILLE-JEFFERSON GROUND 
JEFFERSON CLARK GROUND WATER 
MADISON GROUND WATER DISTRICT 
MAGIC VALLEY GROUND WATER 
NORTH SNAKE GROUND WATER 
Represented by: 
CANDICE M MC HUGH 
101 S CAPITOL BLVD, STE 300 
BOISE, ID 83702 
Phone: 208-395-0011 
BLACK CANYON IRRIGATION DIST 
NEW YORK IRRIGATION DISTRICT 
Represented by: 
CHARLES F MC DEVITT 
420 W BANNOCK ST 
PO BOX 2564 
BOISE, ID 83701-2564 
Phone: 208-343-7500 
ORDER 
BIG WOOD CANAL COMPANY 
Represented by: 
CRAIG D HOBDEY 
HOBDEY LAW OFFICE PLLC 
125 5TH AVE 
PO BOX 176 
GOODING, ID 83330-0176 
Phone: 208-934-4429 
BALLENTYNE DITCH COMPANY 
BOISE VALLEY IRRIGATION 
CANYON COUNTY WATER COMPANY 
EUREKA WATER COMPANY 
FARMERS' CO-OPERATIVE DITCH 
MIDDLETON IRRGATION ASSN INC 
MIDDLETON MILL DITCH COMPANY 
NAMPA & MERIDIAN IRR DIST 
NEW DRY CREEK DITCH COMPANY 
PIONEER DITCH COMPANY 
SETTLERS IRRIGATION DISTRICT 
SOUTH BOISE WATER COMPANY 
THURMAN MILL DITCH COMAPNY 
Represented by: 
DANIEL V STEENSON 
455 S THIRD ST 
PO BOX 2773 
BOISE, ID 83701-2773 
Phone: 208-342-4591 
AMERICAN FALLS RESERVOIR 
Represented by: 
ISAAC KEPPLER 
CAPITOL LAW GROUP PLLC 
301 MAIN STREET 
PO BOX 32 
GOODING, ID 83330 
Phone: 208-934-8872 
IDAHO POWER COMPANY 
Represented by: 
JAMES C TUCKER 
IDAHO POWER CO 
1221 W IDAHO ST 
PO BOX 70 




(Certificate of mailing continued) 
FREMONT MADISON IRRIGATION 
IDAHO IRRIGATION DISTRICT 
UNITED CANAL CO 
Represented by: 
JERRY R RIGBY 
25 N 2ND E 
PO BOX 250 
REXBURG, ID 83440-0250 
Phone: 208-356-3633 
CITY OF POCATELLO 
Represented by: 
JOSEPHINE P BEEMAN 
409 W JEFFERSON ST 
BOISE, ID 83702-6049 
Phone: 208-331-0950 
STATE OF IDAHO 
Represented by: 
ORR, MICHAEL C 
DEPUTY ATTORNEY GENERAL 
PO BOX 83720 
BOISE, ID 83720-0098 
A&B IRRIGATION DISTRICT 
BURLEY IRRIGATION DISTRICT 
MILNER IRRIGATION DISTRICT 
NORTH SIDE CANAL COMPANY 
TWIN FALLS CANAL COMPANY 
Represented by: 
PAUL L ARRINGTON 
195 RIVER VISTA PL STE 204 
TWIN FALLS, ID 83301-3029 
Phone: 208-733-0700 
ORDER 
BALLENTYNE DITCH COMPANY 
BOISE VALLEY IRRIGATION 
CANYON COUNTY WATER COMPANY 
EUREKA WATER COMPANY 
FARMERS' CO-OPERATIVE DITCH 
MIDDLETON IRRGATION ASSN INC 
MIDDLETON MILL DITCH COMPANY 
NAMPA & MERIDIAN IRR DIST 
NEW DRY CREEK DITCH COMPANY 
PIONEER DITCH COMPANY 
SETTLERS IRRIGATION DISTRICT 
SOUTH BOISE WATER COMPANY 
THURMAN MILL DITCH COMAPNY 
Represented by: 
S. BRYCE FARRIS 
RINGERT LAW CHARTERED 
455 S THIRD ST 
PO BOX 2773 
BOISE, ID 83701-2773 
Phone: 208-342-4591 
PAYETTE RIVER WATER USERS 
PIONEER IRRIGATION DISTRICT 
Represented by: 
SCOTT L CAMPBELL 
101 S CAPITOL BLVD lOTH FL 
PO BOX 829 
BOISE, ID 83701-0829 
Phone: 208-345-2000 
BOISE PROJECT BOARD OF CONTROL 
Represented by: 
SHELLEY M DAVIS 
1010 W JEFFERSON ST STE 102 
PO BOX 2139 




(Certificate of mailing continued} 
A&B IRRIGATION DISTRICT 
BURLEY IRRIGATION DISTRICT 
MILNER IRRIGATION DISTRICT 
NORTH SIDE CANAL COMPANY 
TWIN FALLS CANAL COMPANY 
Represented by: 
TRAVIS L THOMPSON 
195 RIVER VISTA PL STE 204 
TWIN FALLS, ID 83301-3029 
Phone: 208-733-0700 
UNITES STATES OF AMERICA 
Represented by: 
UNITED STATES DEPT OF JUSTICE 
ENVIRONMENT & NATURAL RESOURCE 
550 WEST FORT STREET, MSC 033 
BOISE, ID 83724-0101 
Phone: 208-387-0835 
MINIDOKA IRRIGATION DISTRICT 
Represented by: 
W KENT FLETCHER 
1200 OVERLAND AVE 
PO BOX 248 
BURLEY, ID 83318-0248 
Phone: 208-678-3250 
DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 
DOES IDAHO LAW REQUIRE A 
REMARK AUTHORIZING STORAGE 
RIGHTS TO REFILL SPACE VACATED 
FOR FLOOD CONTROL 
ORDER 
Page 3 7/31/12 FILE COPY FOR 91017 
• J.. 
f • 
LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
CLIVE J. STRONG (ISB # 2207) 
Deputy Attorney General 
Chief, Natural Resources Division 
MICHAEL C. ORR (ISB # 6720) 
ANN Y. VONDE (ISB # 8406) 
Deputies Attorney General 
Natural Resources Division 
700 West State Street -2"d Floor 
P.O. Box 44449 
Boise, Idaho 83711-4449 
Telephone: (208) 334-2400 
Attorneys for the State of Idaho 
....---·----·- .. ----.. --~ 
I DISTRICT COURT - SABA Fifth Judicial District 
County of Twin Falls - State of Idaho 
SEP- 5 2012 1/ 
Oppffllerk 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InRe SRBA 
Case No. 39576 
) 
) Basin-Wide Issue 17 
) Subcase No. 00-910017 
) 
) STATE OF IDAHO'S RESPONSE TO 
) PETITION TO DESIGNATE BASIN-
) WIDE ISSUE AND TO MOTION TO 
) CONSOLIDATE ISSUE REGARDING 
) "REFILL" OF BUREAU OF 
) RECLAMATION STORAGE RIGHTS 
STATE OF IDAHO'S RESPONSE TO PETITION TO DESIGNATE BASIN· WIDE ISSUE AND TO MOTION TO 
CONSOLIDATE ISSUE REGARDING "REFILL" OF BUREAU OF RECLAMATION STORAGE RIGHTS- 1 
INTRODUCTION 
The State of Idaho ("State"), by and through its counsel of record, hereby submits 
this response in opposition to the Petition To Designate Basin-Wide Issue ("Petition") 
and to the Motion To Consolidate Issue Regarding "Refill" Of Bureau Of Reclamation 
Storage Rights ("Motion To Consolidate"), filed in this subcase on June 11, 2012 and 
July 11, 2012, respectively. The Petition seeks designation of a basin-wide issue as 
follows: "Does Idaho law require a remark authorizing storage rights to 'refill' space 
vacated for flood control?" Petition at 2. The Motion To Consolidate seeks "an order 
separating the storage 'refill' issue now pending in Basin 01 proceedings, and 
consolidating it with the Basin-Wide Issue" proposed by the Petition. Motion To 
Consolidate at 2. 
The Petition and the Motion To Consolidate should be denied because (1) the 
"refill" remark the State proposed in Subcase Nos. 01-2064 (American Falls) and 01-
2068 (Palisades) applied only to those subcases; (2) the Special Master rejected the 
State's proposed remark as a matter of law, (3) the United States withdrew its proposed 
"refill" remark; and (4) the Special Master concluded that as a matter of law no "refill" 
remark is necessary in the partial decrees for American Falls and Palisades reservoirs. 
Further, the basin-wide issue proposed by the Petition is vague and ambiguous, and if 
designated would lead to confusion and issue drift. Moreover, it would open the door to 
collateral attacks on previously licensed and/or decreed water rights. 1 
1 This memorandum does not address the merits of the proposed basin-wide issue but only the question of 
whether a basin-wide issue should be designated. Should this Court designate a basin-wide issue, the State 
reserves the right to develop the record and submit briefing on the merits. 
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ARGUMENT 
Administrative Order 1 ("AOI ") defines a basin-wide issue as one "potentially 
affecting the interests of a large number of claimants to the use of water within the SRBA 
and the resolution of which will promote judicial economy." AOl § 2(c). A motion to 
designate a basin~wide issue must state, among other things, "[w]hy the issue is broadly 
significant and is better resolved as a basin~wide issue." /d. § 16(a)(l)(b). The Petition 
fails to satisfy these requirements. 
I. THE PETITION SHOULD BE DENIED BECAUSE THE SPECIAL 
MASTER HAS DETERMINED AS A MATTER OF LAW THAT THE 
PARTIAL DECREES IN SUBCASE NOS. 01-2064 AND 01-2068 SHOULD 
NOT INCLUDE A "REFILL" REMARK. 
The Petition argues a basin-wide issue must be designated because the "refill" 
remark the State proposed in Subcase Nos. 01~2064 (American Falls) and 01-2068 
(Palisades) "may have an after the fact adverse impact" on the Bureau's storage water 
rights in Basin 63 (Boise River) and Basin 65 (Payette River), "could arguably apply to 
all storage water rights in all reservoir facilities throughout the State," and "could call 
into doubt the administration and enforceability of storage water rights holders 'refill' 
rights throughout the state." Petition at 2-3 (underlining in original). The Petitioners as 
Amici in Subcase Nos. 01-2064 and 01-2068 opposed the State's motion for a "refill" 
remark,2 and sought to have that motion resolved as a basin-wide issue rather than in the 
summary judgment proceedings, allegedly so the Petitioners could develop a factual 
record regarding the historical practice of priority "refill" of the Bureau's storage water 
2 The Petitioners "join[ed] with the Bureau of Reclamation and the Surface Water Coalition in opposing" 
the State's proposed remark. Brief Of Amicus Curiae Re: State Of Idaho's Motion For Partial Summary 
Judgment Concerning "Refill" Of Bureau Of Reclamation Storage Rights at 8 (Jun. 8, 2012).With the 
exception of the Payette Water Users Association, the entities that filed the Motions To Expedite are also 
the entities that filed the Petition To Designate Basin-Wide Issue in Subcase No. 00-91017, and the Motion 
For Leave To File Amicus Brief State Of Idaho's Motion Concerning "Refill" Of Bureau Of Reclamation 
Storage Rights ("Amicus Motion") in Subcase Nos. 01-2064 and 01-2068, et al. 
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rights in Basin 63 and Basin 65, which had already been partially decreed. See Petition at 
2-3 ("The Basin 63 Boise River storage rights, and the Basin 65 Payette River storage 
rights have no such remark and have historically refilled to protect the spaceholders in 
priority"). 3 
These concerns cannot be credited because Subcase Nos. 01-2064 and 01-2068 
are unique: they are the only license-based storage right subcases in which the Bureau 
claimed the "quantity" included not only the licensed annual acre-foot volume but also 
"the right to refill under the priority date of this water right to satisfy the United States' 
storage contracts."4 The "refill" remark the State proposed in its summary judgment 
motion in Subcases 01-2064 and 01-2068 was expressly and necessarily limited to those 
subcases and their claims of rights to "refill" under the licensed priorities. 5 
Consequently, the Petition's contentions that the State's proposed "refill" remark would 
or could be applied to any and all storage water rights throughout the state is contrary to 
the record and mischaracterizes the issues and proceedings in Subcase Nos. 01-2064 and 
01-2068. 
3 The Amici also filed affidavits executed by the watermasters for Basin 63 and Basin 65 that discussed 
"refill," storage water right accounting, and flood control in those basins. Affidavit Of Rex Barrie, Basin 63 
Watermaster (Jun. 8, 20 12); Affidavit Of Ron Shurtleff, Basin 65 Watermaster (Jun. 8, 20 12). 
4 Exhibits 1, 2, 5 and 6 to Affidavit of Michael C. Orr, Basin-Wide Issue 17, Subcase No. 00-91017 (Jul. 
23, 20 12) ("Orr Aff. - BWI 17'') (Bureau's amended notices of claims and objections in Subcase Nos. 01-
2064 and 01-2068). In contrast, American Falls and Palisades were not the only reservoirs for which the 
Bureau filed SRBA claims to a priority right to "refill" based on historic practices. The Bureau in 1983 
filed statutory claims (pursuant to Idaho Code§ 42-243) for "refill" or "second fill" rights based on historic 
use at American Falls, Palisades, Island Park, and Arrowrock. Id, Exhibit 9. These statutory "refill" 
claims were the basis for the Bureau's claims in Subcase Nos. 01-4052, 01-4056, 21-2156, and 63-5262, 
respectively, all of which were recommended disallowed by the Director and have been decreed disallowed 
by this Court. While the Bureau's 1983 statutory claim for Jackson Lake also included a claim for "refill 
or second fill," id, (01-4055), the Director recommended Subcase No. 01-4055 as a license-based claim 
without any provision for "refill or second fill," and the Bureau did not assert any right to "refill" or 
"second fill" in its objection to the Director's Report for Subcase No. 01-4055. 
5 The State's motion sought to resolve this question through a remark because, as even the Petitioners 
recognized, at the time the parties appeared to "agree that some remark is required." Petition at 2. 
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This conclusion is confirmed by the Special Master's reasoning in denying the 
State's summary judgment motion. The Special Master recognized "there are variations 
between reservoirs and their licenses," and that even if the State's proposed "refill" 
remark was a correct statement of Idaho law, "any remark that merely restates Idaho law 
is not necessary to define, clarify or administer irrigation storage rights." Order On 
Motions For Partial Summary Judgment (Jul. 27, 2012) at 18. The Special Master also 
concluded as a matter of law that "[t]he State's refill remark is not necessary to define 
and/or efficiently administer the American Falls and Palisades irrigations storage rights" 
and denied the State's summary judgment motion Id at 18-19. 
The United States viewed the Special Master's decision "as effectively ruling that 
no refill remark is appropriate and fully resolving the 'refill' issue," withdrew its request 
for a remark recognizing the right to "refill" under the priority date of the licenses, and 
moved for entry of a recommendation "holding that no refill remark is necessary to 
define or effectively administer these water rights." United States' Motion For Issuance 
Of Special Master's Recommendation As To Refill Issue (Aug. 20, 20 12), at 2 & n.l. The 
Special Master granted the motion, concluding "[n]o refill remark is necessary to define 
and/or efficiently administer" the American Falls and Palisades water rights and "such 
partial decrees should not include refill remarks." Order Granting United States' 
Motion, Certification, And Partial Special Master Report And Recommendation (Aug. 
22, 2012), at 2 (bold in original). 
In short, even before the Special Master issued his decisions, there was no merit 
to the Petition's contentions that the State's proposed "refill" remark would or could be 
applied to previously decreed storage water rights in Basin 63 and Basin 65, much less to 
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all other storage water rights in the state. Further, the Special Master disposed of any 
alleged basis for the proposed basin-wide issue in determining the partial decrees in 
Subcase Nos. 01-2064 and 01-2068 should not contain any remark addressing "refill," id 
at 2, nor "any remark that merely restates Idaho water law." Order On Motions For 
Summary Judgment at 18. 
The Petitioners repeatedly asserted the proposed basin-wide issue is the same as 
the "refill" issue of the State's summary judgment motion in Subcase Nos. 01-2064 and 
01-2068. See, e.g., Memorandum In Support Of Motion To Consolidate Issue Regarding 
"Refill" Of Bureau Of Reclamation Storage Rights at 12 ("The propriety, necessity, and 
application of the State's proposed 'refill' remark is an issue of significant importance ... 
. That common issue forms the basis of the ... Petition").6 The Petitioners also 
repeatedly argued the purpose of the proposed basin-wide proceeding was to provide 
potentially interested parties notice and the opportunity to participate on the question of 
whether the State's "refill" remark was necessary for definition or administration of the 
American Falls and Palisades water rights. See, e.g., Petition at 3 ("so that all potentially 
affected parties may have notice and an opportunity to participate").7 Now that the 
Special Master has disposed of the State's remark and determined as a matter of law that 
no "refill" remark is necessary for the American Falls and Palisades water rights, the 
6 The timing of the filing of the Amicus Motion and the Petition confirms that the State's proposed "refill" 
remark was the reason for the Petition. While the Bureau had filed claims to "the right to refill under the 
priority date" of the American Falls and Palisades licenses in 2006 and corresponding objections in 2007, 
the Amici-Petitioners did not seek to participate in Subcase Nos. 01-2064 and 01-2068 in connection with 
these claims. Rather, the Amici-Petitioners sought amici status and filed the Petition only after the State 
filed its summary judgment motion, earlier this year. 
7 See also Amicus Motion at 2 ("the above Amici also submit herewith a Petition to Designate a Basin Wide 
Issue regarding this matter so that all storage right holders in Bureau of Reclamation reservoirs in the State 
of Idaho may be provided notice and an opportunity to participate in the proceedings to determine this 
issue"); Motion To Expedite Hearing On Petition To Designate Basin Wide Issue at 2 ("The issues ... 
could be resolved on Summary Judgment without the benefit of potentially affected water rights holders 
throughout the state being given an opportunity to participate and defend their already licensed and decreed 
rights"). 
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Petitioners should not be heard to argue the Petition raises a different issue than the 
"refill" issue in Subcase Nos. 01-2064 and 01-2068. 
The Petition fails to set forth an issue that "is broadly significant and is better 
resolved as a basin-wide issue." A01 § 16(a)(l )(b). For the same reasons, the Motion To 
Consolidate also fails to identify any "common issues of law or fact" the resolution of 
which "can be most expeditiously and effectively achieved" through consolidation. Id. § 
11 ("Note"). The Petition and the Motion To Consolidate therefore should be denied. 
II. THE PETITION SHOULD BE DENIED BECAUSE THE PROPOSED 
BASIN-WIDE ISSUE MUST BE RESOLVED IN INDIVIDUAL 
SUBCASES. 
Even ignoring the Petitions' assertions that the basin-wide issue was proposed 
simply to resolve the State's summary judgment motion in a more appropriate 
proceeding, the Petition should be denied because the proposed basin-wide issue would 
inevitably devolve into individualized inquiries for each facility and/or basin. 
The proposed basin-wide issue asks whether a "remark" is necessary in 
connection with "flood control." Petition at 2. Under Idaho law the necessity of a 
remark is an inherently individualized inquiry into the facts and circumstances of 
individual claims. See Idaho Code § 42-1411(2)(j) ("such remarks ... as are necessary 
for definition of the right, clarification of any element of a right, or for administration of 
the right by the director"). Further, as the Special Master observed, "there are variations 
between reservoirs and their licenses." Order On Motions For Summary Judgment at 18. 
The differences among reservoirs, licenses and decrees would require that each right or 
reservoir be considered individually in any event, effectively negating the basis for a 
basin-wide proceeding. See Order Deconsolidating Subcase 00-92026 And Order Of 
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Recommitment To Special Masters (Jul. 1, 2008) at 2 ("hearing the issues as framed 
would not further the goal of judicial economy because the underlying bases for IDWR's 
recommendations are fact-specific .... any decision by this Court on the legal issues as 
framed would have little application without a developed factual record and therefore 
would not expedite the process"). 8 
This is also true with respect to the proposed basin-wide issue's focus on "flood 
control." Petition at 2. Flood control is governed by federal law and federal contracts, 
see, e.g., 60 Stat. 641 (Federal Flood Control Act of 1946), and is handled differently at 
different facilities and in different basins. For instance, as the Petitioners have pointed 
out, a Memorandum of Agreement among irrigation entities, the Bureau, and the Corps of 
Engineers sets forth "how the three Boise River Reservoirs would be jointly operated and 
how the deal with impacts to actual water availability due to flood control releases." 
Brief Of Amicus Curiae Re: State Of Idaho's Motion For Partial Summary Judgment 
Concerning "Refill" of Bureau Of Reclamation Storage Rights (Jun. 8, 2012), at 2.9 
Further, the applicable federal contracts guaranteed to certain Basin 63 spaceholders "the 
use of storage waters in Lucky Peak in an amount equal to the unfilled storage capacity" 
due to flood control evacuations from Anderson Ranch and Arrowrock. Memorandum 
Decision And Order On Cross-Motions For Summary Judgment Re: Bureau Of 
Reclamation Streaniflow Maintenance Claim, Subcase No. 63-3618 (Sept. 23, 2008), at 
34. The Bureau has referred to this as a right to "call for Lucky Peak water to be used as 
8 Consolidated Subcase No. 00-92026 originally arose out of the Director's recommendation that a "historic 
rractice" subordination remark be included in the partial decrees for a number of hydropower water rights. 
Filed in Subcase Nos. 01-2064 and 0 l-2068, et al. 
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'make up' water to keep irrigators whole with respect to water they would have received . 
. . if the [Boise River] reservoirs had not been operated for flood control purposes." 10 
In contrast, the only reservoirs in Water District 1 that are formally authorized and 
operated for flood control are Palisades, Jackson Lake and Ririe. 11 The Palisades and 
Jackson Lake spaceholders contractually agreed to a pro rata sharing of storage water 
shortfalls that may result from flood control operations, 12 without any '"make up' water" 
provision for flood control-caused shortfalls. Rather, the spaceholders' construction 
repayment and O&M obligations were reduced, because a significant portion of the cost 
of building, operating and maintaining the dams and the reservoirs was allocated to flood 
control. 13 
In sum, the proposed basin-wide issue raises legal and factual questions that are 
dealt with differently at different reservoirs and/or in different basins. Designating the 
10 Response Brief In Support Of United States' Motion For Summary Judgment, Subcase No.63-03618 
(Nov. 16, 2007) at 11. This brief is attached as Exhibit 8 to the Second Affidavit Of Michael C. Orr, which 
was filed in Subcase Nos. 01-2064 and 01-2068 on June 19, 2012 ("2"d Orr Aff. - Basin 1"). The 
Petitioners have requested that this Court take judicial notice of this affidavit. Memorandum In Support Of 
Motion To Consolidate Issue Regarding "Refill" Of Bureau Of Reclamation Storage Rights (Jul. 11, 20 12), 
at 9 n.4. The State requests that this Court also take judicial notice of the Affidavit Of Michael C. Orr, filed 
in the same subcases on February 21, 2012 ("1st Orr Aff. Basin 1 "). 
11 A Description Of Bureau Of Reclamation System Operations Above Milner Dam (USDOI Bur. of 
Reclamation) (Jan. 1996), at 27. (2"d Orr Aff. - Basin I, Exhibit 26). Palisades and Jackson "are operated 
as a system," Island Park is "informally operated for flood control," and the other reservoirs "incidentally 
provide space for flood control." !d. 
12 See 151 Orr Aff.- Basin 1, Exhibit 9 (Deposition of Anthony Olenichak (Feb. 9, 2012)) ("Olenichak 
Depo") at 39 ("Generally, in a flood control situation, it's 75 percent of the shortage goes to Palisades, 25 
percent goes to Jackson, because I believe that's the way it's written into the contracts or that's the Bureau 
of Reclamation's policy for flood control."); id., Exhibit 50 at 28 (Eagle Decree at Exhibit B) ("I flosses do 
result [from flood control], these shall be prorated equally over all space in the reservoir"); id., Exhibit 61 at 
4 , 6 (Letter from R.J. Newall, Regional Director, Bureau of Reclamation, to John E. Kelly, Chairman, 
Committee of Nine) (Dec. 7, 1948) ("All contracts for Palisades space will necessarily be made subject to 
that plan [for flood control operations]") id., Exhibit 66 at 9 (Minidoka Irrigation District contract) ("In the 
event Palisades Reservoir fails to fill during any storage season by reason of such flood control operations, 
the amount of shortage so attributable shall be prorated equally over all space ... and shall be charged 
against all stored water ... carried over from prior irrigation seasons"). 
13 1st Orr Aff. - Basin 1, Exhibit 53 at 6 (U.S.House of Representatives Document No. 720) (81 st Congress, 
2d Sess.) ($22,733,300 of total Palisades construction cost allocated to flood control); 2"d Orr Aff.- Basin 
1, Exhibit 26 at 15-16 ("A Description of Bureau of Reclamation System Operations Above Milner Dam) 
(Bur. of Rec.) (Jan. 1996) (discussing the allocation of construction and annual operating costs). 
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proposed basin-wide issue would not promote judicial efficiency or expeditious 
resolution of these matters, especially when relatively few storage water right claims 
remain pending in the SRBA. 
III. THE PETITION SHOULD BE DENIED BECAUSE THE PROPOSED 
BASIN-WIDE ISSUE IS VAGUE AND AMBIGUOUS, AND WOULD 
OPEN THE DOOR TO COLLATERAL ATTACKS ON LICENSED AND 
DECREED RIGHTS. 
The proposed basin-wide issue is also facially vague and ambiguous. The 
Petition proposed the following as a basin-wide issue statement: 
Does Idaho law require a remark authorizing storage rights to "refill" 
space vacated for flood control? 
Petition at 2. The proposed statement of issue would result in confusion and issue drift, 
potentially opening the door to collateral attacks on previously issued licenses and 
decrees. 
A. The Term "Refill" Is Ambiguous. 
The term "refill" is itself ambiguous, as even the Petition recognizes. See Petition 
at 2 (using quotation marks to separate the term "refill" from the rest of the proposed 
statement of issue). "Refill" can mean different things in different contexts. 14 While 
reservoir space can physically "refill,"15 sometimes reference is made to the "refill" of 
water rights or storage allocations rather than physical reservoir space. See Petition at 2 
(asserting that Basin 63 and Basin 65 "Storage rights . . . have historically been 
14 Olenichak Depo at 119 (1st Orr Aff. - Basin 1, Exhibit 9); see also Affidavit Of Ron Shurtleff, Basin 65 
Watermaster (Subcase Nos. 01-2064 & 01-2068, et al) (Jun. 8, 2012), at 2 ("the term 'refill' is not really 
the appropriate term to use"). 
15 See WATER DISTRIBUTION AND HYDROMETRIC WORK, DISTRICT NO. 36, SNAKE RIVER, IDAHO, 1944 at 3 
(1st Orr Aff. Basin 1, Exhibit 1) ("by June 1 about 110,000 acre-ft. had been withdrawn from American 
Falls Reservoir. The reservoir refilled, however .... "). 
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refilled"). 16 The difference is important because a reservoir is not the same thing as a 
water right or a contractual allocation of reservoir storage. Further, reservoir space can 
physically "refill" either before or after the underlying storage water right "fills" i.e., is 
satisfied from an accounting and administration standpoint. 17 The former type of 
physical "refill" is administered under the priority of the underlying water right and is 
accounted for as part of the initial "fill" ofthe right, while the latter is not. 18 
"Refill" also has more than one meaning in appropriating water and adjudicating 
water rights. "Refill" can refer to a claim for a separate water right that is not based on 
an existing license or decree. Examples are the Bureau's 1983 statutory claims to 
"multiple fill or refill" of American Falls and Palisades reservoirs, and the corresponding 
SRBA subcases, which claimed priorities based on asserted historic "refill" use rather 
than the dates of the underlying water right licenses. 19 
"Refill" also can be claimed as a component of an existing water right, and in this 
sense is a claim to an additional quantity of water. This is the meaning of "refill'' as 
referenced in the Department's adjudication rules: "If a past practice of refilling the 
reservoir is shown or if the claim is for a licensed or decreed right that includes refill, the 
total amount of water claimed for the calendar year and the entire period during which 
diversion to storage or impoundment occurs shall be indicated." IDAPA 
37.03.01.060.02.f.ii. The priority "refill" rights asserted in Subcase Nos. 01-2064 and 
16 See also Surface Water Coalition's Joint Memorandum In Opposition To State Of Idaho's Motion For 
Partial Summary Judgment (Subcase Nos. 01-2064 & 01-2068, et al), (Apr. 16, 2012), at 65 ("'Refill Of 
Storage Water Rights Is Consistent With Idaho Law"). 
17 See Olenichak Depo at 15 ("it's common for the physical contents not to match the water we've accrued 
on paper") (1st Orr Aff.- Basin 1, Exhibit 9). 
18 Oleichak Depo at 18-19, 33-34, 118-19 (1'1 Orr Aff.- Basin I, Exhibit 9); Affidavit Of Rex R. Barrie, 
Watermaster, Water District No. 63 (Subcase Nos. 01-2064 & 01-2068, et al) (Jun. 19, 20I2); Affidavit Of 
Ron Shurtleff, Watermaster, Water District No. 65 (Subcase Nos. 01-2064 & OI-2068, et al) (Jun. I9, 
2012). 
19 Orr Aff.- BWI 17, Exhibit 9. 
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01-2068 were also claimed as a part of the existing licenses rather than as separate water 
rights: the Bureau claimed "the right to refill under the priority date" of the underlying 
water right licenses as a part of the "quantity" to be decreed. 20 
B. Designating The Proposed Basin-Wide "Refill" Issue Would Result In 
Confusion And Open The Door To Collateral Attacks On Licensed And/Or 
Decreed Water Rights. 
While "refill" can have a number of different meanings, the Petition is silent as to 
what "refill" is intended to mean for purposes of the basin-wide issue. The proposed 
basin-wide issue could be interpreted as addressing any or all of the types of "refill" 
discussed above, and/or other types of "refill" that have not yet been discussed or 
explained by the Petitioners. This lack of clarity and precision opens the door to 
confusion and issue drift. 
Designating the issue as formulated in the Petition could invite attempts to 
enlarge previously licensed or decreed rights through arguments that the decreed or 
licensed "quantities" implicitly included a right to "refill" under the priority of the water 
rights, even when no such claim had previously been asserted, the underlying decree 
and/or license did not authorize "refill," and/or (as in Subcase Nos. Ol-2064 and 01-
2068) the "refill" claim was withdrawn. Similarly, designating the proposed issue could 
open the door to collateral attacks on this Court's disallowance of the Bureau's statutory 
claims to separate "refill" rights based on historic use and administration.21 
20 Orr Aff. BWI 17, Exhibits 1, 2, 5, 6. The Bureau's "refill" claims in Subcase Nos. 01-2064 and 01-
2068 did not specify the "the total amount of water claimed for the calendar year" as "refill." IDAPA 
37.03.01.060.02.f.ii. Such an open-ended claim to "refill" under the priority of the underlying water right 
could result in un-quantified water right if it meant the water right remained in priority whenever the 
reservoir was not physically fulL 
21 Subcase Nos. 01-4052, 01-4056, 21-4156 and 63-5262. Even if the Court were to allow the licenses or 
decrees to be re-opened for purposes of addressing whether they included a right to "refill" under the 
priority of the water right, the quantity or amount of the priority "refill" right (if any) would have to be 
determined. An open-ended, un-quantified right to "refill" under the priority of the underlying license or 
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CONCLUSION 
The State requests that this Court deny the Petition and the Motion To 
Consolidate for the reasons discussed herein. 
Respectfully submitted this 4th day of September 2012. 
LAWRENCE G. WASDEN 
Attorney General 
CLIVE J. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 
~~ 
MICHAEL C. ORR 
Deputy Attorney General 
decree "is not subject to definition in tenus of quantity of water per year, which is essential to the 
establishments and granting of a water right" A&B Irr. Dist. v. ICL, 131 Idaho 411, 416, 958 P.2d 568, 573 
( 1997); Memorandum Decision And Order On Challenge, Subcase Nos. 74-15051, eta/ ("High Flow" 
Claims), at 10. Quantifying the priority right to "refill" (if any) would require an individualized inquiry 
into facts and circumstances for each license or decree and each reservoir. 
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IN THE DISTRICT COURT OF Tim FIFTI! JUDICIAL DISTRICf 
OF 11iE STATE OF IDAHO, IN AND FOR THE COUN'IY OF TWIN FALLS 
lnReSRBA 
Case No. 39576 
Basin-Wide Issue 17 
Subease No.: 00-91017 
NOTICE REGARDING BRIEFING IN 
SUPPORT OF PETITION TO DESIGNATE 
BASIN-WIDE ISSUE 
Black Canyon Irrigation District, New York Irrigation District, Pioneer Irrigation 
District, the Payette River Water Users Association, and the Boise Project Board of Control 
(collectively, the "Irrigation Entities") hereby submit this Notice Regarding Briefing in Support 
of Petition to Designate Basin-Wide Issue ("Notice"). 
NOTICE REGARDING BIUEFING IN SUPPORT OF 
PETITION TO DESIGNATE BASIN· WIDE ISSUE ·1 Clltnt2634729. 1 
~/~/ZOlZ Z:~Z:ZZ ~M ~age ~ 
The purpose of this Notice is to inform the Court and the parties to this 
proceeding that the Irrigation Entities' Memorandum in Support of Motion to Consolidate Issue 
Regarding "Refill" of Bureau of Reclamation Storage Rights ("Memorandwn") and 
corresponding Affidavits of Scott L. Campbell and Tiffiny Hudak (collectively "Affidavits''), 
filed July 11,2012, serve the dual purposes of. (1) supporting the Irrigation Entities' Motion to 
.Consolidate; and (2) supporting the Irrigation Entities' Petition to Designate Basin-Wide Issue 
{"Petition"), filed June 8, 2012. Therefore, and in response to the Court's Jl.Dle 11, 2012 Notice 
of Hearing on Petition to Designate Basin-Wide Issue, which allows parties to the adjudication to 
file briefing in support of, or opposition to, the Petition up until the time set fur hearing, the 
Inigation Entities rely upon their prior Memorandum and Affidavits as support fur the 
underlying Petition, and incorporate the same by reference herein. Consequently, the Irrigation 
Entities do not anticipate filing any additional opening. briefing on the matter. The Irrigation 
Entities do, however, reserve the right to submit reply briefing to the extent they deem necessary. 
'1~ DATED this_ day of September, 2012. 
NOTICJ: REGARDING BBUFING IN SUPPORT OF 
PETITION TO DESIGNATE BASIN·WD>II: ISSUJ: • 2 
MOFFATT, THOMAS, BARRETT, ROCK& 
F~s, CHARTERED 
By~dera-Oftho Film 
Attorneys for Pioneer Irrigation District 
and Payette River Water Users 
Association 
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DATED this ~"f:2 day of September, 2012. 
BARKER ROSHOLT & SIMPSON, LLP 
By~~~~FmD 
Shelley M. Davis- Of the Firm 
Attorneys for Boise Project Board of 
Control 
DATED this [t!s. day of September, 2012. 
NOTICE REGARDING BRIDlNG IN SUPPORT OF 
P:ETmON TO DESIGNATE BASIN-WIDE ISSUE· 3 
MCDEVITT & MilLER., LLP 
By~JkfCu-
les F. McDevttt- Of the Firm 
Attorneys for Black Canyon Irrigation 
District and New York Irrigation District 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this ~~ day of September, 2012, I caused a true 
and correct copy of the foregoing NOTICE REGARDING BIUEFING IN SUPPORT OF PETITION TO 
DESIGNATE BASIN-WIDE ISSUE to be served by the method indicated below, and addressed to 
the following: 
Original to: 
SNAKE RIVER. BASIN ADJUDICAnON 
Clerk of the District Court 
253 Third Avenue North 
P .0. Box 2707 
Twin Falls, ID 83303-2707 
Copies to: 
Director 
IDAHO DEPARTMENT OF WATBR. RESOURCES 
· P.O. Box 83720 
Boise, ID 83720.0098 
Boise Project Board of Control 
Represented by: 
Albert P. Barker 
Shelley M. Davis 
BARKBR ROSHOLT & SIMPSON, LLP 
1010 W. Jefferson, Suite 102 
P .0. Box 2139 
Boise, ID 83701-2139 
Pioneer Irrigation District 
Payette River Water Users Association 
Represented by: 
. Scott L. Campbell 
AndreW J. Waldera 
MOFFATI, THOMAS, BARRETI, RoCK & 
FIELDS, CHARTBRED 
101 S. Capitol Boulevard, 1Oth Floor 
P.O.Box829 
Boise, Idaho 83701-0829 
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(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered . 
( ) OVernight Mail 
()Facsimile 
(X) U.S. Mail, Postage Prepaid 
{ ) Hand Delivered 
( ) OVernight Mail 
{ ) Facsimile 
{X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) OVernight Mail 
{ ) Facsimile 
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American Falls Reservoir 
Represented by: 
C. Thomas Arkoosh 
Isaac Keppler 
CAPITOL LAW GROUP PLLC 
301 Main Street 
P.O .. Box32 
Gooding, ID 83330 
Aberdeen American Falls 
Bingham Ground Water District 
Bonnevillo-J efferson Ground Water District 
Jefferson Clark Ground Water District 
Madison Ground Water District 
Magic Valley GroundWater District 
North Snake Ground Water District 
Represented by: 
Candice M. McHugh 
RACINE, OLsON, NYE, BUDOE & BAILEY, CHID. 
101 S. Capitol Blvd., Suite 300 
Boise, ID 83702 
Black Canyon Inigation District 
New York Irrigation District 
Represented by: 
Charles F. McDevitt 
McDEVITT & Mn.LER., LLP 
420 W. Bannock: 
P.O. Box 2564 
Boise, ID 83701-2564 
Big Wood Canal Company 
Represented by: 
Craig D. Hobdey 
HoBDBY LAw OF'FICE, PLLC 
125 5th Avenue West 
P.O. Box 176 
Ooodin.g, ID 8333()..0176 
NOTICE REGARDING BRIEFING IN SUPPORT OF 
PETmON TO DESIGNATE BASIN-WIDE ISSUE· S 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hml Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) tJ .S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
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State ofldaho 
~Represented by: 
Michael c. Orr 
OFFICE OF TilE ATTORNEY GENERAL 
STATE OF IDAHO 
P .0. Box 83720 
Boise, ID 83720..0010 
. A&B Irrigation District 
Burley )rrigation District 
Milner hrigation District 
North Side Canal Company 
Twin Falls Canal Company 
Represented by: 
Travis L. Thompson 
Paul L. Arrington 
BARKE~ ROSHOLT &SIMPSON LLP 
195 River Vista Place, Suite 204 
Twin Falls, ID 83301-3029 
Environmental & Natural Resources 
UNITED STATES DEPARTMENT OF JUSTICE 
MSC033 
550 West Fort Street 
Boise, lD 83724 
Minidoka Irrigation District 
Represented by: 
W. Kent Fletcher 
FLETCHER LAW OFFICE 
1200 Overland Avenue 
P.O.Box248 
Burley, ID 83318-0248 
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(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mall 
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(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
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John K. Simpson, ISB #4242 
Travis L. Thompson, ISB #6168 
Paul L. Arrington, ISB #7198 
BARKER ROSHOLT & SIMPSON LLP 
195 River Vista Place, Suite 204 
Twin Falls, Idaho 83301-3029 
Telephone: (208) 733-0700 
Facsimile: (208) 735-2444 
Attorneys for A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, 
North Side Canal Company and Twin Falls 
Canal Company 
W. Kent Fletcher, ISB #2248 
FLETCHER LAW OFFICE 
P.O. Box 248 
Burley, Idaho 83318 
Telephone: (208) 678-3250 
Facsimile: (208) 878-2548 
Attorneys for Minidoka Irrigation District 
C. Thomas Arkoosh, ISB #2253 
CAPITOL LAW GROUP PLLC 
P.O. Box 32 
Gooding, Idaho 83330 
Telephone: (208) 934-8872 
Facsimile: (208) 934-8873 
Attorneys for American Falls Reservoir 
District #2 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InRe SRBA 
Case No. 39576 
) 
) Subcase Nos.: 00-91017 
) 
) SURFACE WATER COALITION'S 
) RESPONSE IN SUPPORT OF 
) PETITION TO DESIGNATE BASIN-
) WIDEISSUE 
) 
) _______________________________ ) 
COME NOW, American Falls Reservoir District #2, A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal 
Company and Twin Falls Canal Company (hereinafter collectively referred to as "Surface Water 
Coalition" or "Coalition"), by and through counsel of record, and pursuant to the Court's Notice 
SWC RESPONSE IN SUPPORT OF PETITION TO DESIGNATE BASIN-WIDE ISSUE 1 
of Hearing on Petition to Designate Basin-Wide Issue, hereby file this response in support ofthe 
Petition to Designate Basin-Wide Issue ("Petition") filed on behalf of spaceholders in Basins 63 
and 65 on June 8, 2012. 
INTRODUCTION 
The Coalition agrees with the Petitioners that the Court should designate a basin-wide 
issue(s) related to the administration of storage water rights and the right to "refill" reservoirs. 
As the Petitioners correctly point out, the State of Idaho has taken the extreme position in a 
limited number of subcases that a remark is necessary before a storage water right holder can 
actually "refill" a reservoir that has been partially or fully evacuated for flood control purposes. 
See Petition at 2. The State government's erroneous allegations cast a cloud over reservoir 
operations and water right administration in Idaho, threatening Reclamation's ability to 
maximize storage for irrigation and other beneficial uses. The State's position conflicts with 
Idaho law and a basin-wide issue should be designated to provide certainty and clarity for the 
administration of storage water rights throughout the Snake River Basin. Since the Petition 
meets the standard for designation of a basin-wide issue under Administrative Order # 1, the 
Court should grant the requested relief. 
Moreover, the issue identified in the Petition can be further defined by designating the 
following sub-issues, which should be addressed to clarify and guide administration of storage 
water rights. Therefore, should the Court grant the Petition, the Coalition requests that the Court 
consider the following issues as part of that basin-wide proceeding: 
The storage right holder determines when to divert water to storage in order to 
maximize the beneficial use of water under this right. 
The beneficial use under this right is fully satisfied when the water stored 
and available for beneficial use equals the capacity of the reservoir. 
SWC RESPONSE IN SUPPORT OF PETITION TO DESIGNATE BASIN-WIDE ISSUE 2 
ARGUMENT 
I. Basin-Wide Designation is Appropriate under the Court's Rules. 
The Court's procedural rules define a basin-wide issue as follows: 
An issue designated by the Presiding Judge as potentially affecting the interests of 
a large number of claimants to the use of water within the SRBA and the 
resolution of which will promote judicial economy. 
Administrative Order #l("AOl") (2)(c). 
The rules further identify the following criteria to consider when deciding whether to 
designate a basin-wide issue: 
1) The issue is broadly significant and better resolved as a basin-wide issue; 
2) The need for early resolution; 
3) Type of rights affected; and 
4) Description of how those rights will be affected. 
AOl 16(a)(l). 
Each of the above criteria, and how they apply to the Petition, is addressed separately 
below. 
A. The Refill Issue is Broadly Significant 
The refill issue potentially affects a large number of claimants. AO 1 (2)( c). In Basin 01 
alone, there are over 60 spaceholders that hold beneficial or equitable title to Reclamation's 
storage water right claims. Moreover, as correctly referenced by the Petitioners, the issue of 
storage "refill" is not just limited to the storage water rights for American Falls and Palisades 
Reservoirs. 1 The United States Bureau of Reclamation (Reclamation) operates multiple storage 
projects throughout the Boise, Payette, and Upper Snake River Basins, primarily for irrigation 
and power purposes. However, Reclamation also operates certain reservoirs for flood control 
1 The issue affects other storage water rights in the Upper Snake Basin as well, including Lake Walcott Reservoir ( 1-
219), Island Park Reservoir ( 21-2156, 21-10560), Ririe Reservoir (25-7004), Grassy Lake Reservoir (21-4155), and 
Jackson Lake Reservoir (1-4055, 1-10044, 1-10045). 
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purposes. Historically, these reservoirs have routinely filled and "refilled" pursuant to the 
existing water rights and their authorized project purposes. To the Coalition's knowledge, at no 
point in time, other than through its briefing in the recent Basin 01 summary judgment 
proceedings, has the State of Idaho ever taken the position that actual '"refill" of empty reservoir 
space was not authorized unless a remark was included on the face of the storage water right. 2 
The State government's argument ignores actual reservoir operations, and would undermine the 
purposes for which these projects were authorized in the first place. 
The State's "'about face" in policy leaves Reclamation and its spaceholders (the holders 
of equitable title to the storage water rights) in a state of uncertainty as to current and future 
reservoir operations and water right administration. Although the Coalition and the Petitioners 
dispute the State's theory, the issue must be squarely decided to remove any threat to the right to 
maximize the physical fill of Idaho's reservoirs for their authorized beneficial uses, including 
irrigation. Given the significance of the issue, and the number of parties ( 40) already intending 
to participate, the issue is better resolved basin-wide rather than through individual subcases. In 
this regard, addressing the issue in one proceeding will promote judicial economy, rather than 
piecemeal litigation. AO 1 (2)( c). 
Since the issue is broadly significant and affects numerous water right holders in the 
SRBA, the Petition satisfies the first criteria under AOl 16(a)(l). 
B. The Refill Issue Needs Early Resolution. 
Although several storage water rights have already gone to partial decree, and the 
remaining issues in the Basin 01 and 21 storage water rights are nearly resolved, the refill issue 
still deserves timely and efficient resolution. Arguably, given the current status of the SRBA, the 
2 Similarly, to the Coalition's knowledge IDWR has never taken the position that a storage water right or reservoir 
could not refill unless the right included an affirmative remark. 
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"early resolution" criteria may no longer apply in considering basin-wide issue designation. 
However, the question is whether the issue must still be fully and finally addressed by this Court. 
Reclamation and spaceholders throughout the State should be afforded certainty and 
clarity moving forward with reservoir operations and storage water right administration. 
Designation of the basin-wide issue will ensure the matter is fairly and finally resolved and will 
promote judicial economy. 
C. Type of Rights Affected I How the Rights Will be Affected 
The type of water rights affected by the basin-wide issue is "storage" water rights. 
Although Reclamation holds legal title to the water rights for several federal reclamation projects 
across the State of Idaho, there are numerous private storage water rights as well. The Petition 
specifically refers to Reclamation storage facilities, however, the administration and refill of 
private reservoirs after flood control operations could be implicated as well. The overarching 
issue of physically operating a reservoir, and administration of the appurtenant storage water 
rights, applies broadly and should be considered by the Court. 
II. Consideration of Related I or Sub-Issues 
In addition to designating a basin-wide issue regarding the right to refill storage space 
evacuated for flood control, the Court should further designate or consider the following sub-
issues related to storage right administration: 
The storage right holder determines when to divert water to storage in order to 
maximize the beneficial use of water under this right. 
The beneficial use under this right is fully satisfied when the water stored 
and available for beneficial use equals the capacity of the reservoir. 
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The right to fill and refill a reservoir storage water right further raises the fundamental 
question of who decides when to divert water into storage. 3 Although Reclamation is obligated 
to maximize storage fill to satisfy its contractual obligations with its spaceholders (i.e. storage for 
irrigation use), certain projects are also formally operated for flood control. Releasing stored 
water, or passing inflow through a reservoir, to protect lives and property downstream, is a 
requirement for certain Reclamation facilities. Moreover, Reclamation may also have 
operational constraints that are not flood control related but may instead be implemented for 
maintenance reasons or to protect the integrity of the dam or other facilities. For example, the 
actual storage at Lake Walcott has to be reduced every winter to prevent dangerous icing 
conditions on the spillway structure.4 Also, just last fall, Reclamation evacuated storage at 
American Falls Reservoir to facilitate annual erosion work. 
Although the State believes the storage water right is "full" or ''satisfied" by reason of 
water passing through the dam that equals the capacity, Reclamation cannot physically store the 
water at various facilities at certain times. Since the water cannot be beneficially used for 
irrigation at times of flood control or other maintenance related operations, Reclamation later 
refills the reservoir pursuant to the storage water rights. 
Similar to its refill theory, the State of Idaho has taken the extreme position that 
Reclamation and its spaceholders, by constructing reservoirs on-stream, have no discretion to 
determine when they divert water to storage. See Reply in Support of State of Idaho's Motion for 
Partial Summary Judgment at 32 (Subcase Nos. 01-2064 et al., June 29, 2012) ("The design of 
the American Falls and Palisades projects means the water rights are being exercised at all times, 
because these bank-to-bank dams are intended to, and do, continuously divert all inflow into the 
3 The Petition addresses this sub-issue as well. See Petition at 2 ("the State of Idaho has argued broadly that ... 2) 
that 'Idaho law requires that storage 'refill' be subordinate to all existing and future water rights."'). 
4 Reclamation is in the process of rehabilitating the spillway. 
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reservOirs ... The Bureau has essentially no 'discretion' over the 'exercise' of its rights to divert 
natural flow into these reservoirs.") (emphasis added). The State's argument is not based upon 
Idaho law, but simply an ad hoc reason to try and justify certain accounting practices in 
administration. 
Consequently, the State government erroneously believes Reclamation must divert water 
to storage at all times, regardless of concurrent flood control or other maintenance operations and 
regardless of whether or not water can be beneficially used at the time (i.e. for irrigation 
purposes). The State's flawed theory is the foundation for its argument that refill can only occur 
under an authorizing remark, and that any refill must be subordinated to all junior and future 
water rights. Again, the State's extreme position threatens not only the actual fill of 
Reclamation's Basin 01 storage rights, but the administration of storage rights in Basins 63 and 
65, as well as any other on-stream storage facility in the State. The Court should further 
designate the issue identified and resolve the matter to provide certainty and clarity for future 
administration. 
Finally, the sub-issue of clarifying when a storage water right is satisfied will provide 
further certainty and guidance for administration. As referenced above, the State government 
erroneously believes that Reclamation's storage water rights are "satisfied," or fall out of priority 
in administration even if the water is not physically stored and available for beneficial use. See 
State Reply at 30 (" ... the water right 'fills on paper'- i.e., is no longer in priority- even though 
the reservoir itself is not physically full."). 
In sum, the above sub-issues related to storage water right administration should be 
addressed by the Court. The State's flawed arguments cast doubt over the administration of 
Reclamation's storage rights, both those that have been partially decreed, and those remaining 
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claims at issue in the Upper Snake River Basin. The issue is broadly significant across the Snake 
River Basin and would be best handled through a basin-wide proceeding. 
CONCLUSION 
The Petition meets the Court's rule's criteria to designate a basin-wide issue. The storage 
refill issue, including the right holder's discretion to exercise the right to divert water to storage 
to maximize beneficial use and clarification of when the water right is fully satisfied for those 
uses, should be designated as a basin-wide issue. The Coalition supports the Petitioners' request 
and further requests the Court to consider the additional issues set forth above. 
DATED this 7th day of September, 2012. 
FLETCHER LAW OFFICE 
222-
~ent Fletcher 
Attorneys for Minidoka Irrigation District 
BARKER ROSHOLT & SIMPSON LLP 
~7 
John . Stmpson 
Travis L. Thompson 
Paul L. Arrington 
Attorneys for A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, 
North Side Canal Company, and Twin Falls 
Canal Company 
CAPITOL LAW GROUP PLLC 
~72-z__ 
~..-Tom Arkoosh 
Attorneys for American Falls Reservoir 
District #2 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 7th day of September, 2012, I served a true and correct copy of 
the foregoing SURF ACE WATER COALITION'S RESPONSE IN SUPPORT OF 




Burley, ID 83318 
Brownstein, Hyatt, et al. 
41 0 17m St, Suite 2200 
Denver, CO 80202 
Hopkins, Roden, Crockett, Hansen, & 
Hoopes, PLLC 
P.O. Box 51219 
Idaho Falls, ID 83405 
Christopher Meyer, Jeffrey C. Fereday, Michael 
Creamer, Michael Lawrence 
Givens & Pursley, LLP 
P.O. Box 2720 
Boise, ID 83701-2720 
Patrick D. Brown 
Hutchinson & Brown, LLP 
P.O. Box207 
Twin Falls, ID 83303 
Norman M. Semanko 
Idaho Water Users Association 
1010 W. Jefferson St., Suite 101 
Boise, ID 83702 
Edward A. Lawson 
Lawson, Laski, Clark, & Pogue, PLLC 
P.O. Box 3310 
Ketchum, ID 83340 
David J. Cummings 
K. Heidi Gudgell 
Nez Perce Tribal Exec Comm 
P.O. Box 305 
Lapwai, ID 83540 
Josephine Beeman 
409 W. Jefferson St. 
Boise, ID 83702 
William G. Meyers, III 
Holland & Hart, LLP 
P.O. Box 2527 
Boise, ID 83701 
Ron Kerl 
Cooper & Larsen 
P .0. Box 4229 
Pocatello, ID 83205-4229 
Michael B. White 
Hecla Mining Company 
6500 N. Mineral Dr., Suite 200 
Coeur D'Alene, ID 83814 
James C. Tucker 
Idaho Power Co. 
1221 West Idaho Street 
Boise, ID 82 702 
Gray A. Young 
Terry T. Uhling 
JR Simplot Company 
P.O. Box27 
Boise, ID 83 707 
Don B. Miller 
Steven C. Moore 
Native American Rights Fund 
1506 Broadway 
Boulder, CO 80302 
Terry G. Hogue 
Hogue & Dunlap 
P.O. Box460 
Hailey, ID 83333 
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Robert L. Harris 
Holden, Kidwell, Hahn & Crapo 
P.O. Box 50130 
Idaho Falls, ID 83405 
J. Justin May 
May , Sudweeks & Browning, LLP 
1419 W. Washington 
Boise, ID 83 702 
David F. Shirley 
William A. Parsons 
Parsons, Smith & Stone 
P.O. Box 910 
Burley, ID 83318 
Perkins, Coie LLP 
P.O. Box 737 
Boise, ID 83 702 
B.J. Driscoll 
P.O. Box 50731 
Idaho Falls, 83405 
Dylan B. Lawrence 
Scott L. Campbell 
Moffatt, Thomas, Barrett, Rock &Fields 
P.O. Box 829 
Boise ID 83701 
Jerry R. Rigby 
RayW. Rigby 
Rigby, Andrus & Rigby 
P.O. Box250 
Rexburg, ID 83440 
Randall C. Budge 
Candace McHugh 
P.O. Box 1391 
Pocatello, ID 83204 
Charles J. Olson 
Rt.l Box 777 E 
Mountain Home, ID 83647 
CliffS. Bentz 
P.O. Box450 
Fruitland, ID 83619 
Roger Ling 
P.O. Box623 
Rupert, ID 83350 
Charles F. McDevitt 
McDevitt & Miller 
P.O. Box 2564 
Boise, ID 83 701 
ChiefNatural Resources Division 
State of Idaho Attorney General's Office 
P.O. Box 44449 
Boise, ID 83711-4449 
Richard A. Cummings 
P.O. Box 1545 
Boise, ID 83 701 
IDWR Document Depository 
P.O. Box 83720 
Boise, ID 83 720-0098 
James P. Speck 
Speck & Aanestad 
P.O. Box 987 
Ketchum, ID 83340 
Bruce M. Smith 
Moore, Smith, Buxton & Turcke 
950 W. Bannock, Suite 520 
Boise, ID 83702 
Daniel V. Steenson 
Ringert Law Chtd. 
P .0. Box 2773 
Boise, ID 83701 
Larry Walker 
Walker Law Office 
P.O. Box 828 
Weiser, ID 83672 
Richard Harris 
P.O.Box 1438 
Caldwell, ID 83606 
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James W. Givens 
P.O. Box875 
Lewiston, ID 83501 
Blair J. Grover 
2105 Coronado Street 
Idaho Falls, ID 83404 
Brandelle Whitworth 
Shoshone-Bannock Tribes 
Tribal Counsel Office 
P.O. Box306 
Fort Hall, ID 83203 
Bert Osborn 
P.O. Box 158 
Payette, ID 83661 
Julie K. Fischer 
332 N. Broadmore Way, Suite 102 
Nampa, lD 83687 
James A. Pendlebury 
I 01 Park Avenue, Suite 5 
Idaho Falls, ID 83402-3601 
United States Dept. of Justice 
Environment & Natural Resources 
550 West Fort ST., MSC 033 
Boise, ID 83 724 
Ron Leydet 
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Subcae Nos.: 00-91017 
THE UNITED STATES' STATEMENT 
OF POSITION REGARDING 
PROPOSED BASIN· WIDE ISSUE 
Dlacuslon 
Tho United Statu agrees that the issue raised in the Petition to Designate 
Buin-Wide Issue has basinwwide implications. However. the issue as currently framed in 
the Petition- "Does Idaho law require a remark authorizing storqe rlghta to retlll space 
vacated for flood control?" - needs clarification. Reclamation, like other reservoir 
operators, may pass or release water to vacate space for reasons other than flood control. 1 
Flood control operations are a matter sovemed by federal law and therefore are 
not subject to review in the SRBA. S•• SrDtt of Idaho's Rlsptmn to Patttion to 
THE UNITED STATES' STATEMENT OF POSITION REGARDING PROPOSED BASIN· 
WIDB ISSUE- Pap 1 
2/5 
2012·Sep·07 12:50 PM Department of Justice · ENRD 3038441884 
In related proceedlnp. the state has araued that, at least fbr ita instream reservoirs, 
Reclamation lacks discntion to not exeroile its risht to store water and therefore all water 
reaching its reservoirs must bo IXIllfddered stored, even if it ie not physically stored. 
Rtply m Support ofState afldaho 'a Motlonfor Partial SummaryJudgmtnt, Subcase 01-
2064 et aJ at 32·36 (JWlC 29, 2012) C'(t]he Bureau has essontially no 'dilcretion• over the 
'exeroite' of its rights to divert natural flow into these reservoirs."). The state's rationale 
for thJs position applies to all inltretm storage reservoirs in tho state, not just those in the 
upper Snake Rlver. Thus a sub-issue of tho current proposed bain .. wide issue, could be 
framed as suaested. in part. by the S\1rfaco Water Coalition: "the storage right holder 
determineB when to divert water to storaae in order to maximize the beneficial use of 
water under this ript." 
In addition to implioa.tina a storage riaht holder's discretion to store water, 
the issue identified in the Petition to Designate Basin-Wide Iuue also deals with reflll of 
the resorvoir after water has previously been diverted into storqe but subsequently 
released because of flood control or other operational reaaons. On this latter lsaue, the 
United States takes no position on the designation but reserves the ript to participate in 
briefing the issue should it be designated. 
DATED this~ day of September, 2012. 
DlllgMJ• Basin-Wldt~lssw and Molton to Con1olidatt Inu1 R•gardlng "Rijlll" af 
Bur~au a/Reclamation Storage Rlght1at 8 (Sept. 4, 2012). 
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Basin-Wide Issue 17 
Subease No.: 00-91017 
GROUND WATER DISTRICTS' 
STATEMENT OF POSITION RE 
PROPOSED BASIN-WIDE ISSUE 
The Aberdeen-American Falls Ground Water District. Bingham Ground Water District, 
Bonneville-Jefferson Ground Water District, Jeffm·son-Clark Ground Water District. Madison 
Ground Water District. Magic Valley Ground Water District, and North Snake Ground Water 
District. acting for and on behalf of their members (collectively the "Ground Watei: Districts"), 
by and through counsel, filed their Notice of Intent to PlU1iclpate on July 12, 2012. 
As stated previously, the Ground Water Districts) interest is in any broad applicability 
that may or may not be applied in the SRBA regarding the refill issue. Recently, the United 
States identified a "sub-issue" in its Statement of Position Regarding Proposed Basin-Wide 
luue. filed on September 7, 2012. The Ground Water Districts reserve the right to participate in 
briefing any and all issues that are specified and identified should a basin-wide issue be 
designated. 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
) Basin-Wide Issue 17 
) Subcase No: 00-91017 
) 







On June 8, 2012, a Petition to Designate Basin-Wide Issue was filed by the Black 
Canyon Irrigation District, New York Irrigation District, Pioneer Irrigation District, Nampa-
Meridian Irrigation District and the Boise Project Board of Control (collectively, "Petitioners"). 
The Petition requests that this Court designate the following issue as a basin-wide issue: 
Does Idaho law require a remark authorizing storage rights to 'refill' space 
vacated for flood control? 
Petition, at 2. Parties to the adjudication were provided notice of the Petition pursuant to 
Docket Sheet procedure and were given the opportunity to participate in the proceedings. 
Notices of Intent to Participate were filed by numerous parties. 1 The Petitioners subsequently 
filed a brief in support of their Petition. Response Briefs were filed by the Surface Water 
1 Notices of Intent to Participate were filed by the Fremont Madison Irr. Dist., Idaho Irr. Dist., United Canal 
Company, American Falls Reservoir Dist. No. 2, Payette River Water Users Assoc., Aberdeen-American Falls 
Ground Water Dist., Bingham Ground Water Dist., Bonneville-Jefferson Ground Water Dist., Jefferson-Clark 
Ground Water Dist., Madison Ground Water Dist., Magic Valley Ground Water Dist., North Snake Ground Water 
Dist., Idaho Power Company, Big Wood Canal Company, United States Bureau of Reclamation, State ofldaho, 
Minidoka lrr. Dist., City of Pocatello, A&B Irr. Dist., Burley Irr. Dist., Milner lrr. Dist., North Side Canal Company, 
Twin Falls Canal Company, and United Water Idaho, Inc. 
ORDER DESIGNATING BASIN-WIDE ISSUE - l -
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Coalition,2 the United States Bureau of Reclamation ("United States"), the State of Idaho and the 
Ground Water Districts. 3 
The Surface Water Coalition's Response supports designating the issue identified by the 
Petitioners as a basin-wide issue. However, the Surface Water Coalition further asserts that the 
following two issues should also be addressed as part of the basin-wide proceeding to clarify and 
guide administration of storage water rights: 
[Whether] (t}he storage right holder determines when to divert water to 
storage in order to maximize the beneficial use of water under this right. 
[Whether] [t)he beneficial use under this right is fully satisfied when the 
water stored and available for beneficial use equals the capacity of the 
reservoir. 
Surface Water Coalition Response, at 2 & 5. 
The United States' Response agrees that the issue raised in the Petition has basin-wide 
implications, but asserts that the issue as framed by the Petitioners needs clarification. It 
suggests that the issue should not be limited to water stored in reservoirs released for "flood 
control," but should include water stored in reservoirs released for all "operational reasons," 
including but not limited to flood control. U.S. Response, p. 2. The United States also supports 
the Surface Water Coalition's request that the Court address the issue of"[Whether] [t]he storage 
right holder determines when to divert water to storage in order to maximize the beneficial use of 
water under this right" in addition to the issue raised in the Petition. 
The State of Idaho's Response opposed the designation of the proposed basin-wide issue, 
citing numerous grounds that will be addressed herein. The Ground Water Districts' Response 
did not support or oppose the Petition, but rather stated that they reserve the right to participate 
in any and all issues that may be designated as a basin-wide issue. A hearing on the Petition was 
held before this Court on September 10, 2012. The parties did not request the opportunity to 
submit additional briefing and the Court does not require any. Therefore, this matter is deemed 
fully submitted for decision. 
2 The term "Surface Water Coalition" refers collectively to American Falls Reservoir Dist. No.2., A&B Irr. Dist., 
Burley Irr. Dist., Milner Irr., Dist., Minidoka Irr. Dist., North Side Canal Company and the Twin Falls Canal 
Company. 
3 The term "Ground Water Districts" refers collectively to the Aberdeen-American Falls Ground Water Dist., 
Bingham Ground Water Dist., Bonneville-Jefferson Ground Water Dist., Jefferson-Clark Ground Water Dist., 
Madison Ground Water Dist., Magic Valley Ground Water Dist. and North Snake Ground Water Dist. 
ORDER DESIGNATING BASIN-WIDE ISSUE 
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II. 
STANDARD OF REVIEW 
SRBA Administrative Order 1, 16.a.(l) sets forth the criteria for designating a basin-wide 
issue. It provides that any party to the adjudication "may file a Motion to Designate Basin-Wide 
Issue if that party believes an issue materially affects a large number of parties to the 
adjudication. Jd. A motion to designation basin-wide issue must state (a) the issue, in 20 words 
or less; (b) why the issue is broadly significant and better resolved as a basin-wide issue; (c) the 
need for its early resolution; (d) the type ofright(s) affected by the issue; and (e) a description of 
how those rights will be affected. I d. The decision to grant or deny a motion to designate basin-




The Petition to Designate Basin-Wide Issue in this matter arose after Objections were 
filed to the Director's recommendations for water right claims 01-2064 and 01-2068. Those 
subcases concern water rights claimed in the Snake River Basin Adjudication by the United 
States for irrigation storage and irrigation from storage in American Falls and Palisades 
Reservoirs respectively.4 On December 19, 2006, the Director recommended the two water right 
claims in the name of the United States.5 The United States subsequently filed Objections, 
asserting that the recommendations should be amended to include the following remark under 
4 Those two water rights also claim "Power Storage" and "Power from Storage" but those purposes of use do not 
appear to be at issue here. Additionally, competing claims to the water stored in those reservoirs were claimed by 
various of the reservoirs' space holders. 
5 The Director's recommendations for the two water rights were included in the December 19, 2006, Director's 
R R . A B . OJ JDWR P 2 h . h D' d d h till . I eport, eportm;?, rea asm 
' 
art , w erem t e trector recommen e t e o owmg e ements: 
Right Source Quantity Priority Purpose Period ~)fUse 
01-2064 Snake River 1,672,590.00 azy 03!30/1921 Irrigation Storage ( 1,628,316.00 afY) 01!01 12/31 
Irrigation from Storage (I ,628,316.00 azy) 03/15-11/15 
Power Storage (295, 163.00 at)') 01/01 12/31 
Power from Storage (295, 163.00 ~) 01/01 -12/31 
01-2068 Snake River 1,200,000.00 at)' 07/28/1939 Irrigation Storage (1,200,000.00 aJY) 01/01 12/31 
Irrigation from Storage (1,200,000.00 aJY) 03/15-11/15 
Power Storage (1,200,000.00 afY) 01/01 12131 
Power from Storage (I ,200,000.00 acY) 01/01-12131 
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the quantity element: "This water right includes the right to refill under the priority date of this 
water right to satisfy the United States' storage contracts." United States' Standard Form 1 
Objection, Subcase Nos. 01-2064 & 01-2068 (April19, 2007). 
The State of Idaho disagreed with the language of the United States' proposed refill 
remark. It proffered the following alternative remark, arguing that it more accurately reflects the 
state of Idaho law on storage refill: 
This right is filled for a given irrigation season when the total quantity of water 
that has been accumulated to storage under this right equals the decreed quantity. 
Additional water may be stored under this right but such additional storage is 
incidental and subordinate to all existing and future water rights. 
State's Motion for Partial Summary Judgment, Subcase Nos. 01-2064 & 01-2068 (January 25, 
2012). As a result of the remarks proposed by the United States and the State, a dispute arose 
between the parties to the Basin 01 subcases regarding the state of Idaho law pertaining to 
storage refill. 
The Petitioners are space holders in reservoirs located outside of Basin 01 and utilize 
storage water rights. They are not parties to the proceedings in subcase nos. 01-2064 & 01-2068, 
but in following those subcases became concerned that the outcome of the storage refill issue 
might affect their right to the use of storage water.6 As a result, they filed their Petition to 
Designate Basin-Wide Issue with this Court, arguing that the issue of storage refill was an issue 
of basin-wide significance and should be resolved in a basin-wide proceeding. 
B. Petitioners' issue. 
The Court finds that the issue raised by the Petitioners satisfies the criteria for designating 
a basin-wide issue. The Court agrees with the Petitioners that the legal issue pertaining to the 
ability to refill storage water rights under priority when water diverted under a storage right is 
released for flood control is broadly significant and affects many storage rights throughout the 
State. In addition to the reservoirs at issue in subcase nos. 01-2064 & 01-2068 (American Falls 
and Palisades Reservoirs), there are numerous other storage facilities located throughout the 
Snake River Basin which utilize storage rights for irrigation storage and irrigation from storage. 
Many parties that represent interests associated with those other storage facilities have filed 
Notices of Intent to Participate in this matter, evidencing a broad basin-wide interest in this 
6 The Petitioners were granted limited amicus curiae status in the Basin 01 proceedings. 
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issue. Therefore, the Court finds that the Petitioners' proposed issue affects a large number of 
parties to the adjudication and is broadly significant. 
The Court further finds that the issue raised by the Petitioners is better resolved as a 
basin-wide issue. The storage refill issue is fundamentally an issue oflaw. When asked if the 
issue could be addressed in a basin-wide setting without the need to develop factual records 
specific to individual reservoirs, the Petitioners represented that little, if any, factual record 
development would be necessary. Having this Court address the Petitioners' issue in a basin-
wide proceeding also avoids the potential of the same issue being litigated in multiple unrelated 
subcases before the Special Masters. Hearing the Petitioners' issue in a basin-wide proceeding 
will therefore promote a timelier and more efficient litigation process for the parties and the 
Court. And in the setting of a basin-wide issue, all parties interested in the issue of storage refill 
will be able to equally participate and advocate their respective positions in one setting. 
That said, the Court in its review of the file and the briefing submitted by the parties 
reads the crux of the issue as whether Idaho law authorizes the refill of a storage right, under 
priority, where water diverted under that right is released for flood control. Therefore, the Court 
in its discretion will frame the basin-wide issue as follows: "Does Idaho law require a remark 
authorizing storage rights to 'refill,' under priority, space vacated for flood control?" 
The State in its opposition raises several concerns with designating the issue proposed by 
the Petitioners as a basin-wide issue. The State's concern regarding "issue drift" is well noted. 
In response to the State's concern, the Court will not consider the specific factual circumstances, 
operational history, or historical agreements associated with any particular reservoir in 
conjunction with this basin-wide issue. Such specific factual inquiries do not lend themselves to 
review in a basin-wide proceeding involving many parties and many reservoirs. Rather, the 
basin-wide issue will be limited to the above-identified issue oflaw. Furthermore, as set forth 
below, the Court will not consider the various other issues proposed by the Surface Water 
Coalition or the United States. 
The State also argues that the Petitioners' issue should not be considered in a basin-wide 
setting because Special Master Dolan has recently determined as a matter of law that the Partial 
Decrees for water right claims 01-2064 and 01-2068 should not include the State's proposed 
"refill" remark. Amended Order Granting United States Motion, Certification, and Partial 
Special Master Report and Recommendation, Subcase Nos. 01-2064 & 01-2068 (Sept. 14, 2012) 
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(hereinafter, Amended SMRR"). The State asserts that the Special Master disposed of any 
alleged basis for the Petitioners' proposed basin-wide issue in determining that water right 
claims 01-2064 and 01-2068 should not contain the State's proposed remark addressing refilL 
This Court disagrees. 
The Special Master's Amended SMRR contains conclusions which the Special Master 
recommends this Court adopt. Those recommendations have not yet come before this Court, as 
the timeframe for parties to the SRBA to file motions to alter or amend the Amended SMRR, and 
subsequently seek a challenge before this Court, has not run. SRBA Administrative Order 1, § 
13.a & c. Therefore, the Special Master's Amended SMRR does not constitute a final ruling. 
Further, the Special Master's Amended SMRR does not squarely address the legal issue of 
whether Idaho law authorizes the priority refill of a storage water right when water diverted 
under that right is released for flood control. The cat is out of the bag on that issue and 
numerous parties in the SRBA desire that it be addressed. 
C. The Surface Water Coalition's issues. 
The Court in its discretion declines to designate the two issues proposed by the Surface 
Water Coalition as part of the basin-wide proceeding. In the Court's view the Surface Water 
Coalition's proposed issues, which both pertain to how a storage right is initially filled, are not 
well situated for resolution in a basin-wide proceeding. An on-stream reservoir alters the stream 
affecting the administration of all rights on the source. Accordingly, some methodology is 
required to implement priority administration of affected rights. Addressing the issue of 
reservoir fill may require factual inquiries, investigation and record development specific to a 
given reservoir, including how the State accounts for fill in each individual reservoir under its 
accounting program. As stated above, such factually specific inquiries do not lend themselves to 
review in a basin-wide setting involving multiple reservoirs. Furthermore, unlike the issue of 
priority refill which is directly related to the quantity element of a water right, the issue of fill is 
purely an issue of administration. 
D. The United States' issue. 
The Court in its discretion also declines to designate the issue proposed by the United 
States as part of the basin-wide proceeding. In essence, the United States asks this Court to 
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expand the issue proposed by the Petitioners. Instead of addressing the issue of priority storage 
refill following reservoir water release for flood control, the United States asserts that the Court 
expand the issue to include all operation water releases (including flood control) other than 
releases for irrigation. 
The Court finds that the United States' request is too broad and does not lend itself to an 
orderly consideration as a basin-wide issue. The United States does not define the universe of 
possible operational releases that may occur at a given storage facility aside from flood control 
releases. Rather it leaves it to the Court and the parties to hypothecate all possible operational 
releases, and the various situation in which they may arise, and decipher whether one type of 
release or situation is legally or factual distinguishable from another in the context of priority 
storage refill. Such a broad-reaching inquiry is not suitable for resolution in a basin-wide 
proceeding. In an effort to maintain a manageable record and avoid unintended consequences, 
the Court declines to commit to such an open-ended inquiry in this proceeding. 
IV. 
ORDER 
Therefore, based on the foregoing, the Court will proceed as follows and HEREBY 
ORDERS THE FOLLOWING: 
1. The following issue is designated as a basin-wide issue 17: "Does Idaho law 
require a remark authorizing storage rights to 'refill,' under priority, space vacated for flood 
control?" 
2. The Court in its discretion declines to designate the issues proposed by the 
Surface Water Coalition and United States as part of this basin-wide proceeding. 
3. All filing in the matter shall be filed under subcase no. 00-91017. 
4. The parties to this proceeding shall abide by the following briefing and oral 
argument deadlines: 
a. Parties to the adjudication that have not already filed a Notice of Intent to 
Participate in this matter may do so until October 12, 2012. 
b. Opening Brief(s) shall be filed on or before November 9, 2012. 
c. Response Brief(s) shall be filed on or before November 30, 2012. 
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d. Optional Reply Brief(s) shall be filed on or before December 14,2012. 
e. Notice is hereby given that oral argument in this matter is set for January 
4, 2013 at 9:00a.m. ~ountain Time), at the Snake River Basin Adjudication 
District Court, 253 3r A venue North, Twin Falls, Idaho. Telephone participation 
will be available by dialing 1-215-446-0193 and entering 406128# when prompted. 
However, no cell phones or speaker phones will be permitted as they interfere 
with our sound system making the proceeding difficult to accurately record. 
Video teleconferencing ("VTC") will also be available by appearing at either (1) 
the Idaho Department of Water Resources, Idaho Water Center, 322 E. Front St., 
Conference Rm. B, Boise, Idaho, or (2) the Idaho Department of Water Resources, 
Eastern Regional Office, 900 N. Skyline Drive, Ste. A, Idaho Falls, Idaho. 
( 
Date(f;}fJ ff W fvv {{; {)0(~ · 
residing Judge 
Snake River Basin Adjudication 
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BURLEY IRRIGATION DISTRICT 
MILNER IRRIGATION DISTRICT 
NORTH SIDE CANAL COMPANY 
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TRAVIS L THOMPSON 
195 RIVER VISTA PL STE 204 
TWIN FALLS, ID 83301-3029 
Phone: 208-733-0700 
UNITES STATES OF AMERICA 
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UNITED STATES DEPT OF JUSTICE 
ENVIRONMENT & NATURAL RESOURCE 
550 WEST FORT STREET, MSC 033 
BOISE, ID 83724-0101 
Phone: 208-387-0835 
MINIDOKA IRRIGATION DISTRICT 
Represented by: 
W KENT FLETCHER 
1200 OVERLAND AVE 
PO BOX 248 
BURLEY, ID 83318-0248 
Phone: 208-678-3250 
DIRECTOR OF IDWR 
PO BOX 83720 
BOISE, ID 83720-0098 
DOES IDAHO LAW REQUIRE A 
REMARK AUTHORIZING STORAGE 
RIGHTS TO REFILL SPACE VACATED 
FOR FLOOD CONTROL 
3 9/21/12 FILE COPY FOR 91017 
Albert P. Barker, ISB No. 2867 
Shelley M. Davis, ISB No. 6788 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St., Ste. 102 
P.O. Box 2139 
Boise, ID 83701-2139 
Telephone: (208) 336-0700 
Facsimile; (208) 344-6034 
Attorneys for Boise Project Board of Control 
DiS~RICT qOUAT. SRBA .. 
Charles F. McDev ~ F! Ud1c1a1 District I 
McDEVm & M u:::E:R;'t:J win Falls· State of Idaho 
420 W. Bannock t. 
P.O. Box 2564 I DEC 2 D , 1 -kv • 
1 
I Bo1se, ID 83701- 564 1---.. 
Telephone: (208 ~.::Z2.QQ J/ 
Facsimile: (2081~~---- -L · 
1 ~-- ./~Clerk ·· · ··· ~-,:Htclerk 
Attorneys for New York Irrigation District £1 ..._.._. 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
) 
) Subcase No. 00-91017 
InReSRBA ) 
) AFFIDAVIT OF SHELLEY M. 
) DAVIS IN SUPPORT OF OPENING 
Case No. 39576 ) BRIEF OF THE BOISE PROJECT 
) BOARD OF CONTROL, AND NEW 
) YORK IRRIGATION DISTRICT 
) 
~--------------> 
STATE OF IDAHO ) 
) ss. 
County of Ada ) 
SHELLEY M. DAVIS, being first duly sworn upon oath, deposes and says: 
I. I am an attorney in the finn Barker Rosholt & Simpson LLP providing legal 
representation to Boise Project Board of Control in the above captioned matter. I am over the 
age of 18 and have knowledge of the docmnents and legal proceedings pertinent to this matter, 
and I mnke this affidavit based upon personal knowledge. 
2. In the OPE'NING BRIEF OF THE BOISE PROJECT BOARD OF CONTROL, AND 
NEW YORK IRRIGATION DISTRICT filed concurrently herewith, these parties requested in 
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writing at footnote 3, page 5, that pursuant to Idaho Rule of Evidence 201, this Court take 
judicial notice of the documents identified in this Affidavit, and as cited in the Opening Brief. 
All of the documents contained herein are "from the court file in the same or a separate case," or 
are "either(!) generally known within the territorial jurisdiction of the trial court or (2) capable 
of accurate and ready determination by resort to sources whose accuracy cannot reasonably be 
questioned." Id. R. Ev. 201. In this affidavit I "identify the specific documents or items for which 
judicial notice is requested ... [and] ... proffer to the court and serve on all parties copies of such 
documents or items" in conformance with Rule 20 I. 
3. Attached hereto as Exhibit I is a true and correct copy of The United States 
Department of the Interior Bureau of Reclamation Boise Project~ Idaho Supplemental Contract 
with Wilder Irrigation District dated July 7, 1954. This document was supplied to the Court as 
Exhibit No. II to the Affidavit of Albert P. Barker, dated April 30, 2004, in sub-case No. 91-63, 
later re-numbered sub-case no. 00-91063. 
4. Attached hereto as Exhibit 2 is a true and correct copy of excerpts of the presentation 
given by Brian Sauer, of the Bureau of Reclamation, to the Idaho Water Supply Committee on 
Aprill2, 2012, and located at the Idaho Department of Water Resources website at 
http://www .idwr. idaho .gov /Browse/Water Info/W aterSupply/Presentations/20 12/ April/. This 
document is capable of accurate and ready determination by resort to sources whose accuracy 
cannot reasonably be questioned. 
5. Attached hereto as Exhibit 3 is a true and correct copy of the Affidavit of Mary 
Mellema submitted Feb. 5, 2008, in SRBA sub-case No. 63-3618. 
6. Attached hereto as Exhibit 4 is a true and correct copy of excerpts of the 1985 Boise 
River Water Control Manual, as amended. This document is generally known within Basin 63 
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water users, within the territorial jurisdiction of this Court, and is capable of accurate and ready 
determination by resort to sources whose accuracy cannot reasonably be questioned. 
7. Attached hereto as Exhibit 5 is a true and correct copy of excerpts of the November 
1974 Review ofBoisc River Flood Control Management, which is capable of accurate and ready 
determination by resort to sources whose accuracy cannot reasonably be questioned. 
8. Attached hereto as Exhibit 6 is a true and correct copy of excerpts of the 1990 
Comprehensive State Water Plan, South Fork Boise River Sub-Basin, 1990, Re-adopted 1996. 
This document is generally known within the territorial jurisdiction of this Court, and is capable 
of accurate and ready determination by resort to sources whose accuracy cannot reasonably be 
questioned. 
9. Attached hereto as Exhibit 7 is a true and correct copy of excerpts of the 
Comprehensive State Water Plan, Upper Boise River Basin, December 1992. This document is 
generally known within the territorial jurisdiction of this Court, and is capable of accurate and 
ready determination by resort to sources whose accuracy cannot reasonably be questioned. 
10. Attached hereto as Exhibit 8 is a true and correct copy of a list of junior natural flow 
water rights provided by the Idaho Department of Water Resources to Basin 63 interested parties 
in this sub-case at a meeting held on November 5, 2012. A review of the water rights compiled 
on the list makes it capable of accurate and ready determination by resort to sources whose 
accuracy cannot reasonably be questioned. 
11. Attached hereto as Exhibit 9 is a true and correct copy of water right sununaries for a 
number of the jlUlior water rights listed on Exhibit 8, which contain examplars of various water 
right remarks limiting the time when those junior rights can be exercised to the flood control 
season, and subordinating those rights to storage rights in the Boise River reservoirs. A review of 
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the water rights makes it capable of accurate and ready determination by resort to sources whose 
accuracy cannot reasonably be questioned. 
12. Attached hereto as Exhibit 10 is a true and correct copy of the Affidavit of Robert J. 
Sutter, submitted in SRBA sub-case no. 63-3618, and dated Feb. 12,2008. 
FURTHER this Affiant sayeth naught 
Dated this 20th day of December, 2012. 
BARKER ROSHOLT & SIMPSON LLP 
"'Shelley M. Davis 
Attorneys for the Boise Project Board of C'AJntrol 
SUBSCRIBED AND SWORN to before me this 20i1l"day ofDecemb ·, 2012. 
rM~~;~~~::~~t~h 
NOTARY PUBLIC 
STATE OF IDAHO 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 20th day of December, 2012, I served a true and correct copy 
of the foregoing OPENING BRIEF OF THE BOISE PROJECT BOARD OF CONTROL, 
NEW YORK IRRIGATION DISTRICT on the person(s) listed below, by U.S. Mail, and 
electronic mail if available: 
Original Filed with SRBA Court via Hand Delivery and U.S. Mail. 
Copies to: 
Idaho Department ofWater Resources 
P.O. Box 83720 
Boise, ID 83720-0098 
Jerry R. Rigby 
P.O. Box250 
Rexburg, ID 83440-0250 
Randall C. Budge 
Candice M. McHugh 
P.O. Box 1391 
Pocatello, ID 83201 
Josephine P. Beeman 
409 W. Jefferson St. 
Boise, ID 83702 
Scott L. Campbell 
101 S. Capitol Blvd., lOth Floor 
P.O. Box 829 
Boise, ID 83701-0829 
W. Kent Fletcher 
Fletcher Law Office 
P.O.Box248 
Burley, ID 83318 
Charles F. McDevitt 
McDevitt & Miller 
420 Bannock St. 
Isaac Keppler 
Capitol Law Group 
1 01 Main Street 
P.O. Box32 
Gooding, ID 83330 
U.S. Department of Justice 
Division ofEnv. & Natural Resources 
550 W. Fort Street, MSC 033 
Boise, ID 83706-1234 
Michael Orr 
Attorney General's Office 
P.O. Box 83720 
Boise, ID 83 720-0098 
James C. Tucker 
Idaho Power Company 
P.O. Box 70 
Boise, Idaho 83707 
C. Tom Arkoosh 
P.O. 2900 
Boise, ID 83701 
Travis L. Thompson 
Paul L. Arrington 
Barker Rosholt & Simpson 
P.O. Box485 
Twin Falls, ID 83303-485 
Michael P. Lawrence 
Givens Pursley LLP 
P .0. Box 2720 
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P.O. Box 2564 
Boise, ID 83701 
Craig D. Hobdey 
125 5th Ave. 
P.O. Box 176 
Gooding, ID 83330 
IDWR Document Depository 
P.O. Box 83720 
Boise, lD 83720-0098 
Boise, ID 83 701 
Bryce Farris 
Daniel V. Steenson 
455 S. Third St. 
P.O. Box 2773 
Boise, ID 83701-2773 
-·~ 
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pu.N11Ut to t1:u1 J'etlaral leo'amation Le.wa and the Act t~f .TIIlr zo, l9li-f!J60 
Sta. t. ~). be'bfeflll. S OJII'Il!ll) S'rA.TlilS OJ' ~A (ilereiDatter ce.l.JM. the · 
tim-ted Sta.tea) • fllltill,i; 'thro•W h'i:";._~o,& \ll'Jlll~~ 
llllll tiM "l'll1dte brip.t.t.ca MaVlo11, (llen~illatter callad tile 
D:l.drlot)1 the oorpomtlon orptliad w matiac 11!14R the J.a.wa of the 
state of Idaho, ami ha.ri.llg ita plaoe 11£ bwrillalls a.t Clll,_,l, 
Idako, 
2o 11EERJUS1 the Ulli.'llll4 Sta.te•, Wilier tb.e hdtl&'al Beclaalation Z..W.1 
hae ha.rlltofore 1101111truoted a.n4 is III.GW OIIIIN.~ Ande1'11Dil Ballch u4 Arrow• 
rock dalrla an4 reae~ira, Lake LowU, IU'I4 tlw related works of tie Boiaa 
. . 
J'edtln&l"Bitallla'ld.en Project, a.nd UDd8r tile Act ot JU17 201 1~6, ill llll1f 
co1111 trlloti!ls Luck7 halt l'lalll a1111 Ru&noirl 
3. f'R!l!REAs, t1w llaited s...t.s !IDd t1:u1 lliatdot ·haT~~ berlltofore 
• ,A 
. ... : .... 
• 
Bo:l.n Pra.fiiiCtl 
nr \32' .._.. AprU 6,. 1926 
IlN36t daW 4\l&IIR 1, 19111 
l'lltNS66 daW JpJI1. '· 1951 
~ " ... A'pdl. 1. tm 
.. 
being cOl.lllctively re:ferre4 to bareiJ121ftar as tile CJovel:'l!llllellt-Dlltrict c-
tracts J lUI4 
!g.. ~- 'l;be llii!trict, recopizil1g iib.6 benefits to uorae from a 
sys"teiii"'Wide aparatiO!I of Alld.erllon lluulh, A:n:uwa oolt, and Luclq Peek dams 111 
F" the illtsrest, jointly, of flood coatrol. &.llll irriga. tim 1.114 fr011 the inte" 
grate4 operation ·of tba l!oisa ProJect pawerplants, illolllliJJ:l& u atteDdal:l.t 
redwltioa ill. tile lllllOW1t of 110118tl'uct1ou coats ot Altdsr&Oil lillu:loh Dlllll otbas'-
ntw:l fr011 power r&VSill.lea, cleeirea to cooperate, w:!.th tba United States 
IUid tbs '91U'iollll otbsr n.ter users orpnhatiOIIS to plm!lit moh SJlil~ 
and intesra.teil operat:io:llis, 
.tlCW 1 'I!liBID'ORiil, 1a COIISiilen. tiOil ot: the liiUt\lril. 1.114 cl4tptmd.ent 
O(l'fS.!IIIAts llereim.fter etsteil1 it ill bareby qreed between the psril.es 
J:w:rete ae: follows• 




,. ..... , 
; . ;·:.: \ 
.. ._deral Raolua.tion la'a" shall mean tha Act of. 
Juna lf 1 1~2 (32 Stat. 388) and acta Ulelllia.tory thareot or 
supplemental ~raw. 
"Storap eeua11" shall mean0 u to tbe reeerTOir 11:711tem 
and Lake tow.ll1 the period beginning October l of aae raar 
and andiD& dllriDg tiLe 1111xt year when 110 mora wa tar :Is aftU-
able far storage tbereiil. 
•nood c:onVol period" sbal.l 11111u. tha period fZ'C1111 
J11.111W'Y l tbrgugh Jul:y 31 of eaoh year begi1111iDg wi tb tbe 
' 
l1og4 Oantrol Oeera#ng Plpna Assent Thereto 
6. (a) 'lbe United States sball operata the ut total active =apu• 
i-t)- of the N88rvDir S:7llteJnJ exclusive Of ti:ul :I.Ditial 5,000 &Ore•f'aet 
thereof' heretotare re11emd in AnclereaD llar&Oh Rlioeervair for power produo• 
'}./ 
Uoa, during the nood control period of each :rear Joill'tl:V for irrigation 
ami :t'l.ooll. control sta"qe in aocol:'da!loe with tile opsratin& plan a.s sst 
forth ill -the agreement ot NovsDIDer :w, 1'153. llatlree the ll.oparimezata Dt 
the Azola¥ IUI4 :tD.teriar, a oop:v of wbioh :1.11 attachad hereto ae Exbi.bit &, aa 
tbat plu 111.7 be illlpla-tad b7 l'Ule11 &lid regul&ti01111 issued uncler autbol"" 
it:r of lawl ull tile :OUtrict, eo far u it. storage right. u clef:l.aecl in 
'1'118 11811 apaca eo to be. used Wider ciiZ'I'Bnt (1951!.) eatimatea of total 
active oapacit;v ie 983,000 ura•feet. 
~· 
1bll e:ld.lit:I.Dg Goft:l'!llllellt-Dietric:i oaatn.cte are cu!lcerned., he:re'b:r aeeante to 
111111!1 plal:l in 11ubst1 tu:U.on fgr 1hll flood control plu reflected in the con-
tre.ot of 
capacit, of w.ertscm 1lal1oh RHervaill' for tl.OI!d control bel1efit11, 1Dalud1na; 
:1.n paz'ticv.l.&r the pl'll'ri.llicm tlla:t 1!51000 acre-tee'li of Alld.eraaa 1luch and 
Arrlllrl'oot capa.c:l. ty be lr.ept a'IIU.labl.e for tlr.e oont.rol gf flallh flood&, llllall 
he inaper.rativa 1lbUe tbi8 ~traot "'""'ine in effect. 
~~- ~· 
~· ' 
~t set forth h Ji:.ll:h:l.b! t A .baJ bee- operative., tlr.era lllllall be a. 
da'tllrmi!:lation for ee.oh atoraae •-011. u of the aDd of tlla.t 111-011. 
(a) of t.be uwunt of water to 'lllllich the District would ha.'l'll 
baen ent:l. tled uDder i te storep r:l.ghte in tlr.e reaal"'I''ill' 
s:ptam. EllUl Lake Lowell. lllldar ita Qonii'DIIIIInt-Diatriot 
oontracte ha.d ilnd.ei:'Bon Bamh, Arl:'olllrock1 ami Ls.lr.e Lll'lillll. 
-•l:'YO!ra been operated in aeoorlie.!IOe with those oon-
tracta except for t.be prorisillllll thai:'Bo:f' J'tll.atin& to t.be 
U.. of 011.pui. '117 tor tlooi o011trol beDSti te lUll!. wi tlr.out 
J'tlpri to the :f'looll control p1a:a lleferred to in U"tiole 6, .. 
.... ... 
(b) of tbe lllllOUI1t at water which is arsdite.ble to the 
stora.p ripts of the Diatrid 11111ier :l.ta GoftrmmLt-
D!sil:'iat oontraou talt1llg a.ccDUllt of actual ope.ra.ti.QII& . 
1.ll1der the f'lood ~aontrol ope.ra.tiag plu ill accordanoe 
with tii.U su,pplemental. contract. 
!:t the amount l1l!dQo la) &lllleeds tlat lllldel:' {b). 'thsrs silall be Cl'eliitsd 
and 111114& &vaila.ble to the Dilltriot, aut at the water &llorued to stora.p 
r115htll in Luck:r Peak Ile•ervoi.r, 11.11 IIIAOtm:t at stored water equal. to 'that 
difference. De1:erm:i.nati0l!lll UJider 1:b.ie IU'tieJ.e shall b& by a aolllllli ttae of' 
tbNe e~~~~~;pria:Lng tbe 5t&ta Jlhtermaster o! Dietriet No. l2-A. 11. l'IIPl'IIIEOnt&• 
,':<-,;;.:.. tive of the w.ter WJere to be &sleeted b;y the Boiee Project :Board af Colli"' 
' trol1 ud the otticer of the United Statu 1.1:1. Oha.I'ie of the Bobs Projeot; 
alld1 so fu u :pi'&Otio&bll, sllall be ~!ide 1li tbin 'tMr't)' (30) da.Yl1l at the 
ead of the storage aeuoa involved. 
Mf'!FtiD l!a.t! of Cop.yact 
8. · {e.) T.b:l.s IIU.ppltmenta.l 110oniil:aot sllal.l beCOllllt effeotive Ol2lJ' 
willlln an al.loo&tion report for the Boiae l'roJeo1i, ll!lppl.-ntal. to the 
l'IIPOrl &114 filldill& of ..J\zrul 25 • 1911-0 co11111'ing Anderson Bll.nch Dam 
(II'. Doo. No. 9161 Tlat 0~) ref'J.ea't!..llg tillll flood control benefits buM: 
on tillll ape.ra.tlltg plll.ll set forlb in ll:hibit 4- .IIIII.& been pnPiriecl to t11111 
ODIIIN•• and benil8 operatiu and aillllll. %'811111.in effective whileo the prov;i• 
e:!.oas of etiollil T are operative aa4 water aocrv.ing to L1:101Qr Peak ato!L'It&8 
rights :Nquired to l!ltUit de:fiCUBCID!\1 i:ll fill. b;y reason o£ tillll flood 0011• 




{11) 'l'llll llistrict m.J"t at ita opti.Q':t wrm±na.te this oontrac::t 
witbi:D 1'iw (.5) Jlllll'B fi'OIIl December 3l ~ the year ill which the .&\:rmJ-
Interior- agreement nt w.t in Exhibit A tint bee- e:l.'feot:!.w. Such 
' 
termiJlatitm shall be effected. b;r the giVing ~ wri'l;ttn notice by the 
llietr!.ct's board ot liirectcre to th& aecref.luoiea of tha ~ &Dd Inter:lor-
ud the State Reclamll.tiau liltJSineer not len tbarl. six ( 6) IIIDJiths ill e,d'11U101t 
of tha ie:l'llli.llt.t:!.oo daw. Upon termi.Datian, tile righta ~f tba llisVict -. . 
tmder its Gmill'lllllllzrt-District oantra.ota shaU be uterminell. without regard 
ilo the pravisiQl!S of this eupp:LEI.IIIIIIntal contract, but auoh termillatian shall 
not pioeol.ude the continlled fllnct:l.oni.zl8 o:l.' tba oper&ting plAn; aet f'Gr'tb in 
.bhibi.t A pliii'II'WUI.t to cantractllal. ~nte With othllr entities haVill& 
atarap ~tl ill the reaervoir llJStem. 
'· !his aoot'rlt.ct ill amendatory ot llllld. i!!Upplemsntu;r to the exiri-
illg Govol'l!lllllnt-lliatr:lo'l; oontrutl and., ezo11pt tc til& e%tlnt that tile pro-
ri.lt.l.ons of such aontrac::te are apeai:l.'ia~~;lly supended b;r this cantraot, tile 
existing at.m.traotl llhall nma.1n 1UIII.:I.'fsotllll. b;r tw oontraat. 
:w. 'llle e.z;p;mdi ture o:l.' 11;111 monr or w parf'o;flii!I.:IIDll at a;r work b;r 
the tinited Sta'l;es hal'ain provided. for, which mq nquire a,ppropri&ti01:111 of 
m;mey "b:v tha COllgl'eaa or the all.otlllen'l; of Feden\l. !11114111 chill be contin-
ge:a:t; 011 I!IUOh a,ppropriatioJIIJ or- allofilllllntl beiq 111a.d.e. 'l'bll failuzoa of the 
Ool~P'SN to appzooprillw .funds • or the failure of an;r allatllle11t of .funds 
(.;,, shal.1 not. bawevu, relillw ~e Dilltrict fro111 BIIJ obligation hBntofore 
6 
aoCfted uncl.air thiS cont.-r&.ct1 nor s;:l.ve tbe D:l.atri~t the right t.o tolt'III:I.ZIII.te 
tbia co.t;ttra.ct u to a:q of ita execu.tol'r ha:t.urelh ll'o liab:U.:i:tr s~ 
accl'll$ qs.illst thll t\ldted Sta:tes ill ~pe such tundls ue 110t l!IO a.pproprl.atlllll 
boMtscn ,m Meilms Q)±apw; 
All si !T!!!!!!!tll Prohi'bitlllll 
u. 'lb8 pz'tlrl.aiou ot this contract ~~~ app:ly to @d. b:Wl the 
l!IUCCIIJIIO~ ad asei&ml of the p&l'tilla biln~to, bu.t. 11.0 us:i.glimeu:t o~r tl'all!!l• 
fer of tbill contn.cr1;, or liDJ pa~rt thllreof, Ol' :!Jrt&rest thllrein, shall be 
~14 uri.til approved. by the Secretary • 
• -.t;l.f •• 
ft. · 12; No llehsr of w Dele&~~.t. to Ooapes1 or lleeid.llnt ~llionllt' 
sball be_ dll4 'ttali 'to 8Jl'1 lb&l'll Ol' put o£ th1ll contract or to a:q bwle-
fi.'ll that may llliP ~. bat thiS re1tricti.ou aball 1101; bs o021Bil:uacl. 
pzumU. banaU.t. 
IN WIMSS W!!l!liiEili' 9 thll parties hereto ,bava sit;Ded their -• 
tbe dal and ,.....r tm'l; a.~~cm~~ written. 
(SEAL) 
Mtest.s -
Jllllotlir P. Blatcm 
'· 
'l 
:a1 •· A. J>n!Mder 
,_ •• Secretal7 at tlw Intel':l.ol' 
WlL1llm IlUUGM'ION DISmiC'.l' 
BJ Cllu. A. BllllllNid 
.. 











.' .. .. 
.. 
. ~ . . 
tor the D:l.atri.at ~ Col11lfibi!Lt clO IW'IIIliY' ~ertity tba.t w:. 4. Dexheimlil:r, 
. tbe:fOPI!IgOUg COII'Iinl.l!t rith b, "fi!'R ~ D!atri.et. .. ; . .· 
. aatllll, . - '· 1,,. . pell'SODall)' a.pps!U'IIId. 
ktiGWil to Ill$ IS the p.-;.011.• who !llDOUteil. the Bt:i.d OO!J.Vut QD behiJ.f' . . . . 
ot tu llllited S'latu ar llmerioe., anll acknowl.edpd.ths suit~ ta be Me .. 
"· 
W:ren 1UIIl«r my han~ ud l!lu.l, thiS . 
• 
'l /s/ 'HIU'Oid L. ·B;yrd 
llciacy Public in IUid. for tils 
.Di.s-tri.ot ot Collllllbia 




!' I ... 
--
STA'i'E CF IDAliO ) 
I SSe 
county o:CCqla , ) _ 
On this 'lt;b day of .Talf' lA 
before 11111 perso:aally appeared Cbaeo Ao Jlow1aa4 
known to be, res~e~tivel:y' 1 the President and the Secretar,y of 
tbe Boatd . of llirectora of the 
District, the corporation that executed the within and fore-:· 
going instrument. 'J.hey ackl:wtrledged_ sai,d i.nstrwilent to be the 
free and volunta:cy act. and deed of said corporation, tor the 
usa15 and purposes . therein mentioned; and on oath stated th!lt 
' -
they- were an thorized to execute said instrament and that the 
seal affixed is the seal of said corporation. 
IN: WITNESS WHEllECII!', I set 11r1 hand IUld a.:f'fix 1113" of:f'i-
ciaJ. seal the day and year first above wri t.ten. _ 
/a/ II. A. IlL.,. 
lrot.a.ey Public in and for the 
State of !daho -
(SEAl.) 
liesidiniJ: atCal.da'll., Idaho 
M7 cOIIIII!isllion expi.reu-u S6 
-· 
. l • t< .... _ 
... " .. . 
-
For copy of E:rlt!:b:lt A, see ccmtract '11'1th the lalnp& and~ . . . 
Irrlga.tdon Distriot, llo. l.4-()6.W"-67, lia.tlld .Tune 171 U.)4. 
\ .. 















Boise Basin Runoff 
April1 -July 31 
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EXHIBIT 3 
RONALD J. TENPAS 
Acting Assistant Attomey General 
Environment and Natural Resources Division 
DAVID W. GEHI..F:R.T 
Natu:ral Resouxces Section 
Environment and Naturi!.l Resouxces Division 
U.S. Department oUustice 
1961 Stout Street, 8111 Floor 
Denver, Colorado 80294 
Phone: (303) 844-1386 
Fax: {303) 844-1350 
Counsel for tile Uuitl.ld States 
IN THE DISTRICT COURT OF THE FDITHJUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR. THE COUNTY OF TWIN FALLS 
InReSRBA 







STATE OF IDAHO 




Subcase Nos. 63-3618 
AMMENDED AFFIDA V1T OF MARY 
MELLEMA 
I, MARY MElLEMA, being duly sworn upon oath, deposes and states as follows: 
1. I am a hydrologist with River and Reservoir Operations Group (RROG), Pacific 
Northwest Regional Office of the Bureau of Reclamation. I have served as a hythulogist for 
RROG siru:e 2001. Prior to that I was a service hydrologist wifh the National Weather Service 
(NWS) in Boise, Idaho fur 10 years. In my cmrent capacity I conduct various studies of reservoir 
Amended Affidavit of Mary L. Mellema- page 1 
opexations and also make real time decisions of reservoir operations of Federal reservoirs in the 
Pseific-nortbwest region. 
2. I am knowledgeable about reservoir operations of Arrowrock, Anderson Ranch, 
and Lucky Peak reservoirs. Tbi.s knowledge is based on my experience. 1 have been the . 
Regional Boise River operations contset since 2004. In that capseity I have analyzed historic 
water supply conditions in the Boise basin and have developed operational tools to plan real-time 
operations of each of the reservoirs. I have operated the Boise reselrVOirs dming a variety of 
water llllpply conditions and have examined the runoff patterns of the basin and bow the 
resenroirs react. 
3. One of my primary responsibilities is to provide analyses regarding flood control 
operations for the three reservoir system consisting of Arrowrock, Anderson Ranch, and Lucky 
Peak reservoirs. These analyses included forecasting and routing of runoff in the Boise basin and 
planning reservoir relesses. Flood control operations ate necessm:y in many years to avoid 
potentially damaging floods from impacl.ing the City ofBoise and other downstream 
communities. Flood control opendimm are carried out jointly by Reclamation and the Army 
Coips ofEngineers pUil!Ua.llt to the criteria set furth in the 1985 Water Control Manual, a true and 
correct copy of which is a1tached hereto as Exhibit A. Pursuant to the Water Con1rol Manual, 
space in all three reservoirs-An-owrock, Anderson Ranch, and Lucky Peak-is allocated for 
flood control. The space allocations for flood control are as follows: Arrowrook (272,000 acre 
feet), Anderson Rarich (413,000 acre feet), and Lucky Peak (264,000 acre feet). 
4. I am fll!!liliar with the water right accounting system of the flow for the Boise Project 
The "Boise Water Rights AccoUilling Computer Progrsm" is maintained and operated by the 
Amended Affidavit of Mary L. Mellema-page 2 
Idaho Department of Water Resoun:es and is used to account fur water that fills the Boise Project 
storage water rights. After flood control operations have occut:red lUld the reservoirs fill to the 
lllliXimum 1.1lservoir level expected to occur during that irrigation season, IDWR uses the Boise 
River Storage Program to allocate storage to the various contractots and purposes. At 1hili time 
any shorlages that need to be made up to the various Reclamation colltra£:tors in Anderson and 
Arrowrock, due to flood operations in the Boise Project, pursuant to the 1985 Water Control 
Mmma1 and contracts, occm:s. The storage allocation fur each Reclamation oontractor is then 
input into the Acl:ounting model, whieh is used to account fur water used for the 11ll!t of the water 
year. 
S. For purposes of this case, I reviewed the flood control releases for the Boise 
Project 11llerVOirs since the time "When Lucky Peak was first brought into operation to the present. 
I looked specifically fur years in whieh Am:!wrock and Anderson Ranch reservoirs did not 
physically fill due to flood control11lleases. I conducted my 1.1lsearch by looking at the bouod 
books, pUblished by IDWR, entitled "Report on Canal Deliveries from Boise River and Di.f"fllrent 
Features Affecting These Deliveries fur the Irrigation Season." This reseateh revealed that 
A.rmwrock and Anderson Ranch reservoirs did not physically fill in the following years due to 
flood relelllles: 
Year Am01111t of Space Not Filled In AmOllDt of Spw:e iB tbe aceoootiBg 
Anderson and Arrowrock that.filled for Altderson and · 
Arrowrock 
1972 l22,393~ft 100";{. 
1974 30,367 acre-ft 100% 
1975 71 448 acre -ft 100% 
1976 33,363 acre-ft 100% 
1978 96,857 acre ft 100% 
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1989 126,473 ll!lre-ft 100% I 
1993 15,372 acre-ft 100% I 
1999 6,968 acre-ft 100% I 
6. For each of those yeaill descnlled in Paragraph 5, above, I was asked to determine 
how storage water between the three reservoin-Airowrock, Anderson Ranch, and Lucky 
Peak-was accounted for by the watemlaster for W at.er District 63 for pmposes of water rights 
administration. To answer this question, I reviewed the watmmaster reports fur each of the years 
identified in Paragraph 5. For each year examined, the watennaster repoiiB show that the storage 
righls for Arrowrock and Anders90. Ranch received their full allocation of storage water under 
the respective water rights for those reservoirs. This shows that the met Airowrock and 
Anderson Ranch reservoirs did not fill physically in those ytlll11! becanse of releaseil required by 
tlood control operations did not effect the water right storage allocatiiiiiS fur those two reservoirs. 
As a matter of sla1e water rights adminis1ration, the watermaster for Water District 63 allocated 
full supplies to the Airowrock and Anderson Rlmch storage rights. Attached as Exhibit B are 
copies of relevant pages of the watennaster reports showing the allooatioos to Arrowrock and 
Anderson Ranch for the years indicated above. 
· 7. The reduction in storage allocation for those years described in Paragraph 5, 
above, came solely froro Lucky Peak. 
Further your affiant sa.yeth naught. 
Amended Atfidavi.t of Mary L. Mellema- page 4 
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us Army Corps 
of Engineers 
Walla Walla District 
Water Control Manual 
for 
Boise River Reservoirs.) 
Boise River, Idaho 
l' 
I - INTRODUCTION 
1-01. Authorization. This Water Control Manual has been prepared purs~ 
ant to authority contained in Section 7 of ER 1110-2-240, "Engineering 
and Design - Reservoir Regulation," dated 22 April 1970. The format and 
content of this Manual are in accordance with criteria set forth in EM 
1110-2-3600, dated 25 May 1959, and ETL 1110-2-251, "Engineering and 
Design - Preparation of Water Control Manuals," dated 111 March 1980. 
In addition to OCE directives to maintain up-to-date manuals, the 
revision of the Boise River Regulation Ma,nual was requested by the State 
of Idaho in 1974. In May 1974, the Governor of Idaho requested the 
Department of Water Resources to ma~e a review of Boise River flood control 
·management, identify problems, eX"ami!le the potential of various alterna-
tives, and present recOI'Mlendations which would lead to improved operation. 
A report to the Governor entitled "Review of Boise River Flood Control 
Management" was completed in Nove~~~ber 1974 by the Department of Water 
Resources. This report contained several major recommendations, with the 
primary one being that a new Reservoir _Regulation Manual should be pre-
pared with an appropriate supporting agreement. 
1-02. Purpose and Scope. The purpose of this Manual is to present infor-
mation pertinent to the regulation of the Boise River reservoir system. 
Criteria and information .within this Manual replace the contents of the 
"Reservoir Regulation Manual for Boise River Reservoirs," U.S. Army 
Engineer District, Walla Walla, August 1956. Items discussed within this 
Manual are as listed belo.w: 
a. Description of Projects. 
b. History of Projects. 
c. Basin Characteristics. 
d. Data Collection and Communication Networks. 
e. Hydrologic Forecasts. 
f. Water Control Plan. 
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g. Effect of W~ter Control Plan. 
h. Water Con~rol Management. 
1-03. Relate! l'liJ!IUllls 11nd Reports, file fullQWing. lis-t outltnes Sollie of 
th:e key manliaJs i!nd reports wllich wntatn ift.fQnlatton al!il di!ta which ill'~ 
or ha.v~ been per~inent to the regulation and operation of ~tie Baise Riitt!r 
reserv~irs. 
a. Standing Operating Praoedures - 1\R~!!rsow Rant;:h Pam anti Reser-
Yo'ir -. !Ieise Project, Idaho; u.s; Bilreau of Reclamati-on,. l~ April 1918 •. 
b. Standing Operating Priilt;:edures - lfl'~k Flllllt iflld· Reser~tok -
Boise Project, Idaho; U.S. Bur{!ll!l !if Redmation .• 20 April 1978. . . . 
c. Operation aild Maintenatme t-1an!Jat - lllo(W Peak P~t.> U~S. llil'r!IY 
Eltgineer District, Walla Walla', !1:959. 
d. Standing Operathtg Proeedtll'eS ;., IW'ise R1·ver lltvershm Dam " 
B9ise Projeet, l~11o~ O.S, B.ur~all nf ~cl,.ti~ .• 2Q. A,prH Mint. 
e. Standing Opi!!rati-ng Prl)cedur~s - J.\eer Flat E!Jib<~niments and· Lilki! 
Lqwe 11 Reservoir - Boise Project, 1\rrowro&k. O'ilvi S·i!on, I diJIIo:; IJ .• S. Bure(l!l 
of Reclamation, 12 July 1979, 
f. R'eservoir Regulation Man11al for Qoise River Reser11oi,rs; ll.S .. A1'lli.Y 
E:nginel!!r !l.istriat, Walla ~tan~ .. Augast li!l.!ili. 
g. R~vi~ of IIQise Ri-ver. flood CoAbo'J. ~ent; I~o ·Departmerd; 
of Water Res~nrces, NOvember \9~4. 
h. Fina·l Emrlronment;ll lmpat;:t Stat-lit - Lucky Pe<lk Jci!Rl and lake -
BOise River., Idalro.i U.S. Arny Etlgin~ Ois,tl'ict;, Wall a.'W.alla, 1\ugust ]9'lfi.. 
i. Master Plan for lucky Peak l~e: ·u.s. Army EnginE!er Distri.t;t, 
Walla Walla. Expected date of ~pprBVIJ!h !~85. 
j, Flood En1ergency Subj:llans - lden,tlfication, Operation, Repair. 
Notification, and Inundatiw Mi!jls - liJ.ofcy P~ak lake - Boi.se Ri-ver, Idal10; 
U.S. AT111y Engineer District, Walla Wall._ 1\,~~gu&t 198.2. 
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k. Final Environmental Statement and Feasibility Report - Anderson 
Ranch Powerplilnt Third Unit - Boise Project, Idaho; U.S. Bureau of Recla-
mation, 2 June 1982. 
1, Memorandum of Agreement and Reservoir Management Plan between 
the Forest Service - U.S. Department of Agriculture and the Bureau 9f 
Reclamation - U.S. Department of the Interior, 1976. 
1-04. Project Owners and Operators. The Bureau of Reclamation (Pacific 
Northwest Regi ona 1 Office and Centra 1 Snake Projects Office) owns and 
operates the Anderson, Arrowrock, and Diversion Oam projects and facil-
ities. The Bureau also owns the New York Canal and Lake Lowell projects 
and facilities, but the Boise Project Board of Control operates them 
under an operation and maintenance contract with the. Bureau. Ttle Walla 
Walla District Corps of Engineers owns and operates the LuckY Peak proj-
ect and its facilities. 
1-05 • Regu 1 at 1 ng Agencies. Regu 1 at i on of the Anderson, Arr.owrock, and 
Lucky Peak projects is a joint effort between the Bureau of Reel amation, 
Corps of Engineers, and the Boise River Watermaster. The Boise Project 
Board ~f Control regulates the New York Canal and Lake Lowell. 
· 1-06. Revisions to This Manual. The Boise River reservoirs (Anderson 
Ranch, Arrowrock, and Lucky Peak} are regulated jointly by the Bureau of 
Rec 1 amati on and the Corps of Engineers through a "Memorandum of Agreement 
Between the Department of the Army and the Department of the Interior for 
Flood Contro 1 Dperati on of Boise River Reservoirs," dated 20 November 1953. 
Within Article 7 of the 20 November 1953 Agreement, there are provisions 
to change or modify the operating plan and procedures if operating exper-
ience indicates revisions are needed. Salient features of the Agreement 
are summarized in paragraph 3-07. of this Manual on pages 3-4 and 3-5. 
Since the operating criteria and procedures in the Agreement did not 
reflect current conditions, needs, and technology, the Bureau, Corps, and 
State of Idaho jointly agreed to revision of operating cr'iteria and pro-
cedures in the Agreement through the Memorandum of Understanding shown in 
Exhibit C of this Manual. The Memorandum of Understanding is a supplement 
to the Agreement, which does not change its terms, 'but rather incorpor-
ates a new operating agreement under Article 7 of the 20 November 1953 
agreement. The primary features of the Memorandum of Understanding 
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are: {.1) tile Boise Ri-ver reservoirs will Ire t'egulated acctir.dill!J to- eri~ 
terili ainl proced!J!res fn the Witter tontral Mlmlfa:l dated April 19ss1 and 
(2} revisions to the ri:igulati:nil critefii<~ or :procedures sliaH ~ilme 
effect1~ after a letter of Agreellient fOI' Revtsi()tls {\'llil'Ch ~hall s[iadfy 
thE} nature of tfie revi siood is si•gnefl. l)y «utl'lori zed. iureiia ·ami COtlls 
reprt!sentattves. No f1lr-lila1 lfocument 'will he necilssary for revis~ons to 
ettfet porlh!liiS of this Manu:ai. ltev,stons to tnis Manual wm lie' illllde fu 
accOI'dlMce with A'ftt elf! 7 of till!) ~i:J Nov'enlb'et 19sa Agreement and par~all'h 
e. of tlfe Memorarrdilm of Understaf:ldill§ (Ex11iMt C). . . 
1\s a ci:rnttnui·ng program, iit wHl be ~ssary to revie\11 thts 'M\u\iiil1 




3-06. Pr.a,ject Water Rights. The water and storage rights discussed 
within, each project hiStory hav.e evolved with tne projects ana are i!S 
important as the physical project fKilitfes. AUthorfzatfo~ f'Or ailtt 
building of the irrigation projects dependelt upon having the water avail-
able to fully utilize the ~trojects and realize tile beneftts. The fa1lo\'l-
fng.tabulation summarizes water and storage rignts within the Boise River 
~eservoir system· granted to the Bureau of·Reelamation. 
Date of·Priorfty 
14 December 1903 
01 April 1909 
1P June 1909 
13. JanuarY 1911 . 
18 August 1924 
2!1 June 1938 
09 Oecember 1940 
12 Apri 1 1963 





DiYer~i on Dam 
Arrowr.0ck ~esetvQir 
Anderscrfl Ranch Reservoir 
Lucky Peak ReservQir.Y 
1,354 .!IS cfs 






307 ,))00 Af 
1J Lkense pending upon proof of beneficial use. 
/~') . . . 
\ ,' 
3-07. Memoran!lum of Agreement. From 1953 untn the date Of final ap~roval -~ 
of this Water Control Manual, the Boise Ri!ier reservoirs were regulated ( ) 
unc\er. tenus of a 1\lenJQrandum of Agreement betwe.en the Department of the _, 
Anliy and the ~partmellt of the Interior. This agre'lli!lent comlJJ.itted tlte 
existing itriga:tion reservoirs (Arrowroek and A!1derson l.fCl-tll:;tT) to- a floqd 
control operation with Lucky Peale Reservoir. The agreement .\fli~ made upon 
completion of Lucky Peak Reservctir. to pto't':ett· el1sHng irr'f!Jatioll ~se of 
Anderson Ranch and Arrowrock reservoirs during flood contrQ>l regulation 
anq to coll)llli t the sp·ace fn Lucky Peak R'eservoir to irri11ation as well as 
fl~od control use. Important featliT'es Df tile Menun'andimt of Agreement 
includ$d:· 
a. COmmitment of 98l,I)OO acre-feet of space in thl! three· reservoirs 
(~iid~Wson Riloch, Arr.owrock. and Lucky Peak) to liSe foi' flood contro'l and 
lrrig!ltioll· This was e~rsentiaily all ef the active space in, tfrl! 
re~ervoirs • 
. b~ Specification of flood space pari!ineter curves to be used from 
1 January to 31 July, with aW"eed~u~torl for~G&sh of rurioff to determiiH! 
evacua:Uon requirements. 
c. Protection of space allocatiorts iii Arrowrock, And'E!rson Rarieh, ) 




d. Provision for coordination and agreement on runoff forecasts. 
e. Specification of a lllaXimum regulated flow objective of 6,500 cfs 
below Diversion Dam at the Glenwood gage during the reservoir refill 
period. This flow could be made if diversion rates assumed in the deri-
vation of the flood control space parameter curves were not made. 
f. Provision of evacuation and refill sequence among tbe three 
reservoirs. 
g. Provision for releases during the refill period greater than 
6,500 cfs below Diversion Dam when forecasts of runoff required more than 
983,000 acre-feet to be provided for flood control. Those increased 
releases would be specified by the Chief of Engineers (U.S. Army Corps of 
Engineers) after consultation with the Commissioner of Reclamation, 
h. Provision for maintaining Lucky Peak Lake full as long as pos~ 
sible after the flood control season or until 15 September for recreation 
purposes. This would be done by releasing Arrowrock water first for 
downstream irrigation uses. 
i. Provisions for modification of the regulating plan with respect 
to allowable releases and space requirements for flood control upon agree-
ment of tire Chief of Engineers and Commissioner of Reclamation or their 
authorized representatives. Such modification would take place only after 
consultation with the Idaho Reclamation Engineer. Boise River Watermaster. 




VII - WATER CONTROL PLAN 
7-01. General Objectives. It is the objective of this Water Control Plan 
to define reservoir regulation procedures and practices for joint use of 
the storage spaces in Anderson Ranch, Arrowrock, and Lucky Peak Reservoirs, 
Storage in Lake Lowell is affected by this Water Control Plan through 
regulation of the upstream reservoir projects, but Lake Lowell is an off-
stream irrigation project regulated by the Boise Project Board of Control 
through an operation and maintenance contract between the Board and the 
Bureau of Reclamation. Thus, this Water Control Plan contains no direct 
regulation criteria for Lake Lowell. . . 
7-02. Authorized Reservoir Uses. Authorized reservoir uses were dis-
cussed in Section III - HISTORY Of PROJECTS, and the Memorandum of Agree-
ment (paragraph 3-01) outlined reservoir uses si nee 1953. This Water 
Control Plan basically retains the same uses and priorities as· defined in 
the 1953 Memorandum of Agreement. This Plan also recognizes 50,000 acre-
feet of Lucky Peak storage space to provide flows for downstream fish and 
wildlife as required by the current Lucky Peak storage permit. The Bureau 
of Reclamation is in the process of amending and finalizing the Lucky Peak 
Lake storage permit by designaUng 102,300 acre-feet of noncontracted 
space for streamflow maintenance and municipal and industrial uses. 
As a system, Anderson Ranch, Arrowrock,. and Lucky Peak Reservoirs 
normally add water to storage from the end. of the irrigation season {in 
October) each year until the annual flood control season is over (nor-
mally ranging between 15 April to 1 July), 
From the end of the irrigation season unti 1 April, Idaho Department 
of Fish and Game and noncontracted space water is released from Lucky Peak 
Lake to maintain minimum flows in the downstream river. 
The normal end of irrigation season storage of Lake Lowell is 
120,000 to 140,000 acre-feet. If storage is below this amount, diversion 
from the Boise River is usually begun in February or March. Lake Lowell 
is then normally filled as soon after 1 April as possible and ·in I)IOSt 
years is full by 1 May. Boise River natural flows have always been suf-
ficient to credit Lake L0111ell with having fillecl under its water right 
(see paragraph 7-06.e.·). However, part of this water is usually tempo-
rarily stored tn upstream re&ervoirs to avoid canal operation problems in 
~) winter, then transferred to Lake Lowell in the spring. 
I 
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The amount of water stored ~~ the SJStem and preciselJ when It is 
stored is dependent on water rights, the alffotint of water available as 
· runoff • the timing of the runoff, and the required floo~ control regula-
tion. Flood cOfltrol regulation during this period (1 November through 
the spring high water period) endeavbrs to ma·intaili ilde(juate flood control 
spaces within the reservo1rs and yet refill the reservoits wftholit exceed-
ing 6,500 d's as measured at the Glenwood Bridge gaging station~ In the 
1ow runoff years, flood control regulation during the spring snowmelt 
j)erioil Is normally 11mfted or not necessary, and water conservation and 
reservoir refill are the primarj objectives. Runoff years near normal 
require delicate balances between flood control and refill regulation, 
with runoff timing and volllllfe forecast!) as the key fiU:tiirs for the 
balaitces. In large runoff years, mafntaining adequate flood control 
space within the reservoirs and passing excess water through the system 
without unduly jeopardizing system refill, are the primary Objectives. 
After the annual spring fiobd season iS over and until the end. of 
the irrigation season, the rese\-voirs are dtafted to maintain irrigatii)R 
flaws. Arrowrnck Reservoir is drafted first to maintain the power head 
at Anderson Ranch Reservoir arid also a desi raMe recreat,ion level at 
Lucky Peak Reservoir. If the storage in ArroWI"ott< has been used before 
the end of August, both Anders6n Ranch alia Lucky Peak· Reservoirs are 
drafted without exceeding poi¥erpllint tapaeity at Anderson Ranch; Aftl'!r 
the end of August, irrigation llemands are n\et prlmari l;Y fi'oln stora~e in 
Lucky Peak Reservoir. Normal 1Jroject inspections and maintenance th·en 
generally occur just after the irrigation season each year. 
7-03. Use Priorities. Flood coiltrol aild irrigation are tlie 'primary uses 
for Anderson Rancn, Arrowrock, arid Lucky l>ea1C storage spaces~ Idaho Fish 
and Game• s 50,000 acre-feet for streamflow maintenance and the noncontrac-
ted space on 102,300 acre-feet for streamfitlw maintenance and municipal 
and industrial uses at Lucky Peak are also prilnary uses. secondary uses 
for the storage spaces include. power generation at Anderson Ranch and 
recreation at Lucky Peak. Inc1dental uses fnclude recreatiOn (at Ander-
son, Arrowrock, and Boise River below Lucky l>'eak Dam>. downstream water 
quality, and sedintentatlon pools within tile reservoirs. 
7-04. Use Conflicts. Because the Boise River reservoirs are managed as 
a multiple-purpose system, it is not possible to optimize regulat1on for 
each of the separate uses. Thus, tKis ~ater tontrbl Plan represents com-
promises between the various uses as established within the prhirtdes 
listed. Flood control use directly corifil't~ whh all of the other system 
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uses to some degree. Optimum flood control protection possible with the 
system would require that the reservoirs be maintained empty and available 
to control floodwaters. Even w1th this type of regulation, past studies 
have shown that the existing system (with the limited downstream channel 
capacity) would not be adequate to control large spring snQ\IIlllelt flood 
volumes (events of approximately 50-year magnitude or larger) to desirable 
levels of downstream flooding. 
Optimum irrigation use would require that the system be maintained 
as full as possible .to provide carryover storage water for the drought 
years, and even this operation would not necessarily assure adequate water 
supplies for a series of drought years. Full refill of the system for 
irrigation does not conflict with recreation until the reservoirs have to 
be drawn down to meet irrigation requirements in the. sulll)ller and fall. 
During the winter, refill for irrigation directly conflicts with the main-
tenance of minimum fish and wildlife and water quality flows. 
Some of the use conflicts have just been outlined and more could 
be discussed, but the key conflict is that of flood control versus refill 
regardless of the intended use of the stored water. 
7-05. Flood Control Plan. This element of the Water Control Plan defines 
specific reservoir regulation criteria which shall be $trictly followed 
during the flood control season. The flood control plan consists of the 
following: 
Paragraph Page 
a. Winter Requirements 7-3 
b. Spring Evacuation Requirements 7-6 
c. Refi 11 Requirements 7-11 
d. · Constraints and Considerations 7-16 
1. Regulation Objectives 7-16 
2. Allocations 7~18 
3. Reservoir Surcharges 7-19 
4. Rule Curves 7-19 
e. Regulation Procedures 7-20 
a. Winter Requirements. Flood control regulation during the per-
iod 1 November through 1 March requires that specific minimum flood con-
trol spaces be maintained in the reservoir projects to protect against 




/~ .. ,-.. I 
' 
heavy pnicipitatioh on frozen grolind. Maintaining these space require-
mi:mts ensures that the 100-yelir winteT flood can be contained within the 
projects. 
From l Novelllber tlirough 31 Decefllller, the fo1)owfng tl!bulation 
defines required minimum winter flood control spaces for the priiJ~cts: 
Projects 
~nderson + Arrowroc~ + lucky ~eak 








!/ Ma~ntain from 1 No~en\per t.Jifotlgb 3i Deceiwber, 
Y Maintain from 1 November throligli 31 March. 
These minimum requirements mUSt be maintained each year without 
consideration to either existing climatiC. ccl~ait.ions or refill potential. 
If a violat1oit of these criteria occurs, excess !ittirage must be evacuated · 
as rapidly. as is practical witlu11it eS<ceeditig 6,500 ch at ttie 6lemiood 
gage. The following tabulation provides gl!neral informatitiri on refill ( .') 
assurances -during the early winter period. 1.,,-' 
Splice to~ 
Perc~nt Beginning of Montp Storage 1/ 
Chalice . ... . . .• (Acre-Feet) 
Refilled of Ri!tm November Dece~~~lier Januarl 
total Active Capacity 74$,001:) 
•.·: 
805,000 98 775,000 
(974,149 AF) 95 6S5;QOO m.ooo 750,000 
90 615,000 630,000 690,000 
~llocated Space (1982) 98 655,0o.Q 675,000 705,000 
(871,7l8 1\F) 95 51!$,000 ~15,0()0 . 650,000 
90 515,000 . 550,000 590;000 
All Space Excluding 9~ lllls,ooo 615,000 545,000 
. Lucky Pea~ 95 425,0()0 455,000 490, OO(l 
(709,778 AF> 911 355,000 390,000 430,000 
.!! Does not include dead o~ 1nactive storage, but may iilcllide 
storage credited to Lake Lowell. · 
() . Since a minimum of 300,000 acre-feet of winter flood control 
space will be maintained in the Anderson Ranch, Arrowrock, and Lucky Peak 
system from 1 November through 31 December each year, refi 11 assurances 
for tlie total active system capacity will be approximately 89 percent on 
1 January for normal runoff volumes. 
From 1 January through 1 March, the required winter space for 
the system is a function of the flood potential related to runoff volume 
forecasts determined from the procedure described i ~ Section VI - HYDRO-
LOGIC FORECASTS. The winter space line shown on Plate 7-1 defines the 
system winter requirements when runoff volume forecasts are near or above 
normal. If runoff volume forecasts are significantly above normal, system 
winter space req,uirements (in excess of the winter space line) are also 
shown on Plate 7-1. If runoff volume forecasts are below normal, system 
winter space requirements can be reduced below the winter space line on 
Plate J-1 in accordance with the criteria shown on Plate 7-2. Using 
Plate 7-2 maintains a 100-year winter flood control assurance .and also 
provides a 95-percent refill assurance for 87:1,728 acre-feet of sy!item 
space within the limits of the runoff volume forecasts shown. Under no 
condition will the system space be less than 150,000 acre-feet from 
1 January through the end of February. The following tabulation illus-
trates use of Plates 7-1 and 7-2 to define 1 January through 1 March 
wlnter space requirements. 
11 February Forecasted 
Runoff Vo 1 ume 





1 February Winter 
Space Requirement 
(Acre-Feet) 
36o,ooo (Plate 7-1> 
300,000 (Plate 7-1) 
237,000 (Plate 7-2) 
150,000 (Plate 7-2) 
A minimum of 55 percent of the total winter flood control 
requirement (from. Plates 7-1 or 7-2 as appropriate) during the 1 January 
through 1 March period must be held within the Arrowrock and LuckY Peak 
projects; and no less than 50,000 acre-feet of space will be in Lucky 
Peak. If a violation of the winter flood control criteria occurs, excess 
storage must be evacuated as rapidly as is practical without exceeding 
(,_) 6,500 cfs at the Glenwood gage. 
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b. Spring Evacuation ~eguiremen.t~. Flolilrl contr:ol r!!gulation dur-
ing t~e ·spring SnOWmelt evacuation period (1 January through 31 March) 
npnnally requires some evacuation of stored water from the Boise ~iver 
reservojrs by 1 April. Ttiis evacuation is necessary t9 provide ad~ua:te 
flood spaces within the reservoir projects J;o control foretasted flood-
flpws resulting from melting snowpacks within 1;he upper Bo.ise Bilsin. The 
. normal active snowmelt season !!enerallY begins during the first ~-weeks 
in April; tnus, evacuation shoyld be completed by approl(imately 1 April 
to ensure adequate spaces are aviiilable. The ~unt of evacuation neces-
sary and the required 1 April target flood. contr'lll spaces an~ bas!:!~~ on; 
1. Operational runoff volyme fol'~!=asts, 
(Determined from procedure in· Ser;tion Vl -
HYOROLOGIC FORECASTS.) 
2. Flood control r11les curves, 
(Plates 7..,1 or 7-2 as appropriatl'!l 
3. Space distr.ibution curves • 
. ()'1 ate 7-.~ l 
4. Inflow volume projections. 
Years with small runoff volume fprecasts may require no evac-
U!ltipn while years with large runoff vqlume forecasts may rl'!quire large 
releases for evacuation. 
During the evacuation period, it j~ n~ces~iil'Y to maintain cur• 
rent day flood cpntrol spaces 4fid dis~ri~l.!tion requirements and <!1so 
schedule releases such that all 1 April require~ents will be properly met. 
The fo 11 owing procedure outlines steps 11ecessary to check the current 
date flood contrpl requi rel)lents: 
1. Compute current date tnrough 31 July residual runoff volume 
forecast using the operational forecast and unregulated run-
off volumes to date. 
2. Determine current date requ"lred system flood contr.ol space 










3. Determine. current date space distribution requirements' from 
the distribution curves (Plate 7-3). 
4. Compare the current date flood control requirements to the 
observed current date data. 
The following procedure outlines steps necessary to compute 
1 April tarqet flood control requirements (refer to Table 7-1 on page 7-8 
as a worksheet). 
L · Compute the expected residual 1 April through 31 July total 
Lucky Peak unregulated inflow volume using the current 
operational runoff forecast and the following projection 
equations. for inflows prior to 1 April. 
Projection Equation !I Standar1 
Inflow Projection Y=A0 +AtX. Error 1 
Period (KAF) (KAF) 
1 Jan - 31 Mar Y = 68.792 + 0.129677 X 72.473 
16 Jan - 31 Mar Y = 59.698 + 0.119461 X 69.986 
1 Feb - 31 Mar Y = 43.598 + 0.107706 X 73.436 
15 Feb - 31 Mar Y = 46.446 + 0.085270 X 59.385 
1 Mar - 31 Mar Y = 19.088 + 0.080381 X 69.108 
16 Mar - 31 Mar Y = 14.256 + 0,055828 X 49.807 
!I Y = Projected inflow volume (1,000 acre-feet) expected 
during inflow projection period.· 
X = Forecasted runoff volum~ (1.000 acre-feet) corres-
ponding to volume forecast period (date through 
31 July). · 
f! Standard error for regressiDn equation (l,OOO· acre-feet). 
Projection equations and standard errors developed from 
1895 through 1980 period of record. 
2. Determine 1 April expected system flood control requirements 
from the flood control rule curves (Plate 7-1). 
3. Compute minimum required flood control release using the 
expected 1 April flood control space requirement, present 





LUCKY PEAK RELEASI; SCHEDtlLif(G W,ORKSHEET 
(BEFORE 1 APRIL} , 
Forecast Period <Pate - 31 J!l1Yl: f,february - 31 July, 
Volume Forecast (Date- 31 July): z,oob ~ , 
Target Date: 1 April 
DATE: Ex-le 
NAME: 
.1. Expecteq Residual 1 April through 31 July Unregulated Inflow V,ol~. 
a; Volume Forecast (Date - 31 Jul,\!h 2,00.1) KAF 
b. Expected Inflow Volume milte , 31 ~arch) (Y = 43.598 + 0.101706 X) 
(Projection Equations P49!! 7-12) . 2591 KAF 
c. Residual Forecast (~. April- 31 J~:~ly) (a-b~ 1,7n, KAF 
2. Expected 1 April System f1ood Control Space Requirements 
[Enter Flood Control ~ule C!.!f've (Plate .J-1) with 
Residual Volume F0recast on 1 April] 
a. Required 1 April system Floo~ Contr91 Space 
3. Minimum Required Flood Control Release . . . -
a. Required 1 Apri 1 System Flood Control 
Space (FrOIII 2. a. l , , 435. 
b. Present Available Space 320 
c. fllinilllum Requirl!Q Evacuation (<1-!l) 115 
d. E~peeted Inflow Volume (!late- 31 ~ell) 
(From 1. b.) 259 
e. Minimum Req4ired Release Volume 






Minimum. Required Daily Release = 
(e) ((il}O/Inflow Projectlqn Period ht Days)=(374H500) = 
' . ' 59' 
4. Minimum Space Distributions, 
{Eqter Plate 1-3 with R~sidual Forecast on 1 April} 
a. Minimum Percentage of 1 April Flopd Control Space 
Reql!ired in Arrowrock and Lucky PealcProjects · . . 
b. Required 1 April System Flood Control 
Space {From 2.a.) 435 KAF 







' . ~. ,., ... / 
and lucky Peak Projects, (a)(b)/lQQ = {31,1}(435)/100 = 131 KAF I 
() 4., Determine the minimum space distribution percentage which is expected to be required in Lucky Peak and Arrowrock on 
1 April using the expected l April through 31 July residual 
runoff volume forecast and Plate 7-2. Compute the minimum 
expected 1 April flood control requirement for Lucky Peak 
and Arrowrock using the Lucky Peak and Arrowrocli: minimum 
space distril>ution percentage and the expected 1 April flood 
control requirement for the system. 
After current date and .expected 1 Apr11 flood control require-
ments have been determined, reservoir releases must be scheduled such that 
violations of these flood control . requirements do not occur. Minimum 
flood control releases from Lucky Peak should not average less than the 
value computed under step 3 of tbe 1 Apri 1 target requirement procedure. 
i:f the current date system space requirement is being violated, the re-
quired Lucky .Peak release must be larger than the computed step 3 value; 
but it will not normally exceed 6,500 cfs at the Glenwood gage. 
If the required minimum Lucky Peak release (as computed from 
step· 3 of the 1 April target requirement procedure, Table 7-1 on page 
7-8) exceeds 6,500 cfs at the Glenwood gage. it may be necessary to 
increase the regulation objective above 6,500 cfs at the Glenwood gage. 
Computed releases· above 6,~00 cfs usually occur as a result of exception-
ally .heavy snowpacks within the upp·er Boise Basin or very large increases 
in tile runoff volume forecasts. Regulated flows <1t the Glenwood gage 
should not exceed 6,500 cfs before 1 April when there is more than a 50-
percent chance that the expected flood can be controlled to 6,500 cfs. 
If the. probability of controlling the expected flood to 6,500 cfs is 50 
- ,. - -. . -
pt:Jrcent or le!;s, the .regulation objective must be increased as necessary 
(not to exc~ed 10,000 cfs at the Glenwood gage) to maintain at least a 
50-percent control probability • . - . ' 
Computed releases above 6,500 cfs at the Glenwood gage usually 
occur as a result of exceptionally heavy snowpacks within the upper Boise 
. Basin or very lar~e increases in the runoff volume forecasts. If the 
required minimum Lucky Peak release (as computed from step 3 of the 1 
April target requirement procedure, Table 7-1 on page 7-8) exceeds 6,:500 
cf s at the Glenwood gage. it may be necessary to inc·rease the regulatlon 
objective ·above 6,500 cfs at the . Glenwod gage. · Criteri.a affecting 
increases above the regulation objective of 6,500 cfs at the !Henwood 
gage are listed as follows: 
7-9 
1. WheJI the probability of controlling thE! expected flood to 
6,5@ cfs is ffl.ore than 50 percent, regulated flows at the 
Gl~nwood gage should not exceed 6,500 cfs ~efore 1 1:\pril •. 
2. If the probability of controlling the e~pected flood to 
I! ,5QO cfs is 50 percent or less, the regulation ob~ective 
must be increased as necessary (not to exceed 10,000 . cfs 
at the Glenwood g.a9e). 
The 50-percent contro 1 probabi 1 it;y during the 1 January to 31 t.~arch evacu., 
atio(l perilld is defin.ed as the system space re.quired on the current date 
to control the following spring flood C(!Od1tions to the regu]ation objec-
tive .of 6,500 cfs at the Glenwoot} gage. 
1. 50-percent exceedence (n()rmal) runoff volume forecast. 
2. 50-percent confidence level (normal l runo.ff timing S!!querice. 
Methods which could be used to ~va,l uate flood control space 
requir'el)lents for a 50-percent control probal!il ity i!;re summarized ~s 
follows: 
1. $l111)111ary Hydrograph Method. Using a n()rma 1 or mean hydro-
graph frol)l a surqnary hydro graph and adj usti ~g th!! hydro-
graph to maintain the til11in\J and match t~e operational 
runoff volume forecast. Then routing this hydrograph 
through the Boise ~iver resE!rvoir s.ysteni. 
2. Inflow Projectio~ Mett~od. ~in9 inflow projection equi!.-
ti()ns 11sted in ~xhib.it. a . ta distribute the operational 
runoff volu111e forecast with time. and then devel()p volume~ 
time d1str1bution di!.ta, a 50cpercent flo()d oy~rograph can 
!le computed and routed through the 8()ise River reserv()ir 
system. 
Tile procedures outlined in the preceding para11raphs should be 
.repeated each time that a new operational runoff volume fore'ca:st is made 
!normally near the first of each month aild m.id-month during t.he 1 January 
1;h~ough 31 March period). !'latE! 7-4 provides 95-percent refill assurari~e 
.information which can be used to evaluat!! now the proposed flood coritro1 






c. Refill Re~irements. Flood control regulation during the re-
fill period (1 April through 31 July) requires the use of snowmelt runoff 
to refill flood control spaces within the Boise River reservoirs. Refill 
rates for these flood control spaces must be controlled such tttat the 
regulation objective of 6,500 cfs at the Glenwood gage is not exceeded 
and the required reservoir project spaces are refilled at the end of the 
snowmelt runoff period. Preaature filling of these spaces (before natural 
floodflows had decreased to regulation objective levels) would result in 
extensive f1odd damages below lucky Peak Dam. ·Reservoir regulation during 
the refill period is nor~~~ally the most difficult and most critical of the 
three flood control periods. Therefore. it is absolutely essential that 
required .. minimum flood control spaces and space distributions be main-
tained while the reservoir projects are being refilled. Reservoir re-
leases mlist be scheduled such that flood control requirements are not 
violated; and yet, release fluctuations at Lucky Peak must be. llmited as 
much ~s ·practical to avoid unnecessary interference with irrigation 
diversiqns during this period. Flood control requirements and rates of 
refill during the refill period are based on: 
1. Operational runoff volume forecasts. 
(Determined from the procedure in 
Section VI - HYDROLOGIC FORECASTS.) 
2. ·noocl control rule .curves. 
·(Plates 7-1, 7-2. or 7-3A as appropriate) 
3. Space distribution curves. 
(Plate 7-$) 
4. Projections of 15-day and 30-day 
inflow· vo 1 umes. 
During the refill period, it is necessary to maintain current 
day flood control space~ and· distribution ·requirements and also schedule 
releases su~h that 15-day and 30-day target requirements will be properly 
met •. A procedure for ch~king the current date flood control requirements 
was O!ltli.ied in paragraph 7-05.b. The following procedure outlines steps 
necessary to compute expected l!i-day and 30~day target flood control 
spaces and release requirements (refer to Table 7.:.2 ori page 1-13 as a 
worksheet). 
7-11 
1. Collipute expected lS~day and 3'0-day res i duiil runoff vo 1 ume 
forecasts from the current date usi~g the curren~ operational .\'~). 










Projedinri Equatlon Y 





Y Y = Projected inflow volume (1,000 acre-fel!t) expl!cted 
during the inflow projection periQd, 
X = Operational runoff volume forecast (1,000 acre-feet) 
fr0111 the ~olume forecast date through ll July. 
£!·standard error (1,000 a~re-feet) .fnr the proj~ttion 
equation. Equatiofls and standard errors developed using 
the 1895 through 1980 petiod. of record. 
2.. Determine the 15-day and JO~day target date expected system 
flood control requirements from the flood control rule curves 
(Plate 7•1). 
3. Compute minimutn r~uired flQtid c;on~rol relea~es from Lucky 
Peak using the 15-day and 30~day flood control space require-
ments and the 15-day and 30-ilay inflow volume projections. 
4. Determine' 15-day alld 30·day space distribution requirements 




\. ) I 
nonirrigation season for a specified benefici.al JiSe can be replaced in 
the same year within the constraints of thli! ri.gbt(s) governing that 
* space. 
At the end of t.he irrigation season. it is the r!!sponsibility 
of the Bureau, in co~Junction with the. Watel'll)ilster, t.o clet.e~mine ·the 
amount of unused storage in e.ach of the t~ree main river reserwoi rs 
(Anderson Ranch, Arrowrock, and Lucky Peak) within 30 days of the time 
the Watermaster has determined the amount of stored water used. It is the 
duty of the Watermaster to determine on a daily basis the accumulation of 
stored water under the rights of each of the ·three reservoirs and to 
notify the Bure_au each season when the maximum fHl of each reservair is * 
known. The Bureau sllall in turn ·fnforin the ·watermaster of' each 'use,r•·s 
stored water allocation in sufficient deta_il for proper delivery of that 
wa.ter. 
f. Distribution. of lrrigi!tion Water. Water rights for direct 
diversion of flow for irrigation are· potentially_ valid only during the 
1 April through 31 October irrigation season. Ttie. Boise River Watermaster 
makes .a daily calculation of natural (unregulated) flow at one or more 
locations. near these points of diversion to sufficiently estimate ·the 
available natural flow supply. The Watermaster then cr~its the natura-l 
flow to appropriate users based on a 'list of water rights in force pro~ 
vi ded by th.e State of Idaho, Department of Water Resources. When the 
rate of diversion of a user is greater_ than the· credited natural flow, 
the remainder is charged. by the· Watermaster to tl)e user's stored water 
supply, or Jacking storage, the rate of diversion must. be reduced. 
In many .years flood -.control -r-egulation· extends several weeks. 
into th.e irrigation season. when Luc·ky Peak flood tontrol. releases are 
equal to or. greater th.an the demand for irrigation water (all users are 
receiving an adequate supply), the entire rele!lse is consi-dered surplus 
to the Boise River and the above computatHm of natural flow diversion by 
user is not necessary, · Du.ring this period, no. charges are made against 
stored wat-er supplies. 
During the i ri"i gat i_on season, the Wa~ennaster defines i rri ga~ 
tion releases which are needed at. Lucky Peak Dam. Th!! Bureau in turn 
transfer_s water from Ander-son Ra11cih and Arrowrock Reservoirs as necessary 
to provide wate_r for irrigation release. Irrigation releases made -from 
Lucky Peak are normally near 4,500 cfs. 
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FOREWORD . ~· 
· 'in May .1P74, GOVernOr· Andrus ~ that tltil. flood 'ontrol. 
operations on the Boise RlYir lie 'reYlliwed. and .the Possibiiilies for impr'Oved 
• • •• • • >'l' • • 
oplllatlami eJWIIinlld, · · • 
·This report Is a.sludy of the:fklod COJiti'OI opera.tiim of lhe'QoiJe River. 
lba river syirini of ilams and reservolrs Is 'openiltllld mainly for Irrigation, 
. powel', recmdon ..id•flooii 1:9f1trol; hOWMr,lrrlptlon, powerlllld i.eatlon 
um; are not dlsla•11511d ~t as 11111\' mate to flood c:ontrollllllllli,PIIIent. · 
• .. 
~~ minaaement ~ ~forecast methods, ~~ flood 
· fRCPienties are presented. The Proc:edlll'e&·wk~ established the w;lltlllr nll'uses 
from Luc~y Pealc•.Arrvwroc:k and AndersOn Ranch~ are rwlewed. : 
. . 
. · TIH! report· identifies . problems,.' examines the potential of various 
· · · alllmall-, apd Presents ~ wlllch would lead to impro'led . . . 
.. . .. 







alternatives In re~~ucinu or pi'IIVIOlting fload deniaues." New. n,tii!IVOiR. bic:auss of public 
attitudes. are not desirable ei the present time. 'the social sad SllOnOIIIic faeslbllit.Y af a 
conmiiiBtiOn of channel clearing end levee 001111rucilon will be much. better defin1ld upon 
c:ompi&tion of the Corps of Engineers' "BDiss Val~ Levee Restudy," · .... . ~ . ,. . 
The wrlo~r:sections of this ret~ort c:Ontein «iohcluiiOns• ~ present end future , · · 
flood operatkins Iiiii Bolss Ril(ar. Many of these ere teelmiCilll In nliiure and ere not · 
repeated henl The tepOrt was ~ -ai a 'rewlt of Inquiries 1111J!irdlng 'lila sequem:a of 
low fall flows followed by relrtlvlltv higll sprinl,j releass. That ~· sequence ote~~ns 
because it Is lmp0$1Sible to forec:ast ssasonel 'runoff until ,inlormetion on 1t1e aecumuhitln9' 
l1110Wpack becomes available In- Januarsr. In tears qf large runoff tile J.anllarv ~ llii!Y. 
irfdicate 1he need ,to begin reservoir IIVIICIIation for flood contra!. The allowable rlllllllSII" ' . whlah now OCICUI1I during the flood regulation Sfii!IOI1 was apparently '!he principal cause 
of 1he complaints rBglll'ding 1he flood !lOI1trol o~. Reoommendatlpn nwnber four, • 
below, doea not satisfy the desjre of soma lando~ for a lower regulrtad telane... The 
·· capllblllty to avac:uete required flood control ~ Ill 'i'nelginal during some years beqayse • 
'of the 6500 cf&,alloweble retaass. The allowable relesse Is discussed on pagn 66 and S7. ,. . ~ . . ... 
' . "''" 
The report cixicludal fPaae 6$1 that lncrealllld re.;;.. 111 the faD nilmths Could be 
made amy. by ~1111 a greater flsl,t of re,fllling \he systeln. Various levels of risk aftO. 
ciatld w11:1,t· II'ICrlllll!ld fall releases Were pleSIII'IId lp Tables 10 anfl 11;· TM;e early 
' releases colild shorten thii period durina whlili m&XImum allowatiie releiiSas (11600 ds) ere 
r8quirild, 'but would 1101: allmlnate the naad·tor 8llllh retmas In - years. · · · 
The eft'et:t of taking a greater reflil.risk im irtl'gatild -~ and 111111!1-v~recrq.. , 
tlon bas not been evalurted. The pur.-a of. thlll report has been to e'xamlne 1:118 variOUs . 
• ' ~ € 
potimtials fOr llllploVing the flood control Opennlon but not 1D selac:t a I;IJ&filrrad o~F• 
don. Several lellllls Of refill lfsk haw bean dlscusssd and each wou!d have li different 
impact. In the detailed studies for .manual resilion, the ~between flood ~trOI 
and ~ i'ese[vblr uu8.shfluld !M' ~.Wore a r-  P.l~ttls. se.!,CIId. · 
•• • u. ,. i ~ • • ~. . 
It Is conclUded that 1he flood COiliJ'ol otliectlw qf 6600 afl; on tiH.l Bql!pt ,RJwr, .. 
system 111111 been IIIICCIIlllfully met since tite. pressnt operating pl111 .bacsma ~. tn 
19154. During that period. '!here would have been four. springtime flOods of greiter then 
• 20,.000 cfs If '!here had bun no raservolnsln 1he svsttlm.. · . . . . 
. 
' Fallowing are major ~andetloni col1llSI'Iilng BDiss RiVer flood control. 
(H A new . Reservoir Regulation .MaRual should ~~ preparild with 1~11111 
Supporting AgJ&iiellt. ' . ' 
L 
f2t Beginning In t976, releeses du(ll'IIJ the eracuetkm period should be dlibmniried 
• 1 by,.averaglng the computed release over the remainder of the period es defined. 
In paregmph 6o of the present Agriament. · ' · · 1 
70 
. ~ •. 
• 
13) A procedure &I!Outd be deVeloped 'to UBII II poi Jon of the space In Luoky Peak 
Remvolr to pi'ovlda gl'llll18r fload protection for the occummca of e majgr 
flood. Decl&lons must be made regarding the dagree of flocd.protectlon daalrad 
In relation to reservoir refll ri~. 
'. 
' . ' . 
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ADOPTED BY THE 
IDAHO WATER RESOURCE BOARD 
JUNE 29, 1990 
• 
O'nder Idaho C04e.s, aeC'C'.l.On '14-.J.t~'*.--, nw ,...-.w••••w- ........ _ .,.,. ______ _ 
ragulatl..l.'llla admlniatericg fccm>.lation and i:lllpliiiUiltaticm of- the Coo~~~Febtonsiw 
state Watlll:' Plan ehall 1n any way limit, :nst:ict, o~ "'""flict with approved 
applications! f<>l: the app=~iation of water, o~ with othe~ exieti"9 vested 
pz:opKty rights. Ol:l!ei:' act:iviti.es not to !Ia ll.llll.'CSCI tlll:'Ough 't.lle pz:ovl.B.I.ona "~ 
the planning etatutaa and z:egulatlnns include• 
(l) CleaRing, maintain1"9, oz: z:eplac1"9 a w- di_,..aion etzoucture 
axietinq on "" bef=e the date a z:i,.., ia dea.l.;natad ee p:otected. 
(2) Ralioome1"9 of uieUng h:fd=power p:J:Ojecta that: llave been pz:avio11.11ly 
1 ieanaad blf the JIRC. and which have gomerated eleclt:ioity. 
( 3) llxpanaion of capad ty of eK1at1"9 byd:C>pOWIO>I ~o:i acta U the uiaticg 
l:tclm<Iades or ~ject i!np.,......ent.D an not expa:>dad, and the ~ject wall 
ll"'""iously lie-sed l:>lr the JIRC. Utd the PJ:Oject generated elac:t:ic:ity on 
"" before the date of des.l.gnatl..l.'lll. 
V<nrted p:operty ri<Jhta are likely establiahe<!l wh-er any et:cucton or 
faei.lity, suc::h as a clam, l>:idge, :oacl fill, pipelirus crosai"9, dike, boat 
rami• float oz: dock, bas been construeted u~ app:oved a~thoz:ities. 
ll.l.mi.la:ly, when pend.ts, Ucenaes, cla.l.ms oz: leases a:n~ issued 'Pt'O'!'.I.Ging the 
Mcessa:y autho:itias to cons't.mc:t any of these fac.l.litiaa, o>: tO> CCI!lduct 
e.c:rt.:L•i.:t;i.ClO :elatad. = m£.'11\l.ng., l:!ir for d.iversicm or atoraoa af watu,. they ay 
establish vested ~ ~igtlta. -
tiJida: these z:equi:11111el1t.e, deaignsti""'" of wa.1:1>nrars u pz:Dteete<!l :.!.vera, 
crennot inte:fen w:l.th any Df the.,.. Z'i;Jhta ..., agt.l.viti.ea that. WIOil'& eitheZ' · 
appZ'<lVed ar itt ex.l.ste""" prio: to the date of designat:ion (see also Appendix 
II). Within the !loin Rive, South l'o:lt !Nb-l:tssitt, this could apply to• 
(1) Ba1nteln~ o.l\4 ateplaceancnt: o£ axi.tJti.ru; wat.w di.'V'C!!d:el.on. ai:-ruetu.res .. 
(1) const:cuetl.on of DeW wate: d.l.,..,sion at:cucturas iwtho:iaed under 
a~oved watez: .-i;Jht pel:lllits. 
(l) !levalgpment of active mine olaimll or leases, o: a~.,...:! aand and 
vra.vel ope.-ations. 
:Zl 
acre-£- for power and .l.rriq&Ucm. It Ull1:a 275,166 acres of land to be 
served anci a powerplant with a bead of 324 feet and 20, OQQ ltW capacity. 
Arrowroclr. !lam, P"""ioualy CIOI1B~, waa &lac built to prcvicle 
.l.rriqati""' water t:o the Baiaa vaUer• 'fill• Carp& of Bngineera then built 
:t.ueky l'ealc Dam as a ""'ltl.-"" P=:l•"t• -~d- i1".l..m4rLl:r f= u....a 
ccmt.rol. '!:be water and &tonga rigllta witbl.n each projeet !lava evolved 
with the FO:i""ta. Vader the a;nemant entered intO, which openta11 theae 
pro;jacta aa one, tbe il:rigation naarvoaa (Ar~ and llnderaon Ranch) 
are cCIIllld.tHCI to flood ccmt.rol ope:aticn with Lucky Peak l!aurvck. 
However, the ll9Z"H- also CCIIII!l.te Lucky Peak to prot""ticn cf the 
existilui irriqat:l<m uu of li>Kiarscm llanc:h and ..,_k reeervoi.ra during 
flood c:cntz:ol regulatl<m, ami cCIIllld.ta .,...,. in Lucky Peak to .l.rriqaticn an<! 
stream fl.OV 11111.1.m::enance u wall as :uocCI com:rcl. 
b. ownv and Oplra!;or cont;ast; - '!:be Bw:a;w o£ l!eelllmation own~~ and cparatea 
t:be JIMerson llancb, Al:rctaock, 8114 lliveraicn Dam projeete and facilities. 
'rhlll au..,.,. also CWII.II the Jlew llork Cenal. project - fac.illtiea. 'rhlll Boise 
Project II"""' of cant.rcl ope:atae tba tlu:"" projacte under an ope:aticn and 
mairrt:ll!lance' oalltraet with tba -u of bclamation, tbat iMalvea flaw 
regulation at M.de.recn bnc:h !111111. 
3. Water Quality 
The SOUth !'ark Bol.U River baa betm cluiqnaHCI a SpaCial Raai:N2."aa Water 
from source to m011th by tile Idaho lleputmal.'lt of l!laaltb and Walfara. Tha water 
iiJ of aut:standi.n;ly hiqb ;wt.lity and 11Hl8ta or axceeda the criteria established 
fer pri.mary cclltact recreation anct cold wlltar biota. !fa pemita tar point 
eow:ca cli•chargea to Spacial RaaouZ'Cit Watfts are to be ia&ued by the Stata. 
l!c exiotinq pcillt polllll:icn source is lttlown to CCC1.Ir in t:be basin. He 
po~t.-aow:oa pch:'mi.'t• hllitV'Q "bean .i.aaued~ Wonpoi:nt. eoui!"I::!A po1lution., however .. 
may l:le a matter of oancen. Activities sucb as road .,.,.,._ian at'ld 
-intenanoe, llkiclding .,.. dragging loga, and llleCbac.1cal l>lNab _,al, causa 
soU diaturbance. The application of c:hemioala to incraaaa growth, to control 
und...,irabla growth, or ctCIJl'a<ll peats is another pot:tlfttisl source of pollution 
in the baain.. In acme arua, tile """""'""! of shade from straams Clan incraa.,.. 
the water t~~~~~paratul'e to laWls llam£ul to fial!. 
'l'he Gtat:c of Zciaho haa OID'babl.i.Qhod Jreg1i&1at-J.ons &~4 at ecmt::ol of 
na:~point. • .,..,.. pollution. ~heae ragulati<>ill! r..,.,.ira: 
- ap;ll.ication ot: approved Bast KanagO!IUSlit P:aeticea (SliPs} or, 1n their 
absenoe, -led;raable and .-auonable effort t!.o minimize advaree -ter 
quality .l.:mpacte; and 
- proteettcm of daaiqaated cr protected .bomat:icial ueaa froB serious 
injury. 
St:raam-wat:.ez: quality in the basin ie monitored by the u.s. Pc:r:<llSt llervl.c:e, 
u.s. Gaological l"""'"f, ami Idaho llapartmant of Jlealth and Welfue. 
4. lllrllam Prateclian 
a .. !t.ttt Wats Plan 
Cbapter 17, Sectltm 42-173411., provides :fen: the state proteeticm of 
ri.~.'('"at aa tlllit.her a *Jiat.urall!l or a ~~tracreational" :J:"ive:r. fila Xdabc Water 
Reacuz:ce a"""' is to designate those riYara wl>ich are to be protected in 
22 
is lll&dlo and the plan ia subject t:o cballgeo to nflect citiZBIUI deeoi,...., and )le 
reapcoaive to new cpportunU:iu and needs which...,..., in lc~ wUh wate= law. 
A. ActloM 
consiateont with i:ha 908111 and olljeoti'?l!l& of this plan which HOCgi>J.H 
that a.il ve&tall propcty and water d.ghtll in effect as of .July l, 1918 '"""' note 
affected, limitlld, or restricted io anr -•r by tchis plan, the :tdo:ho Wate: 
Basou:rca Board 1:alceS ths follcwiog action ngardinf protection and management 
of theo wa1;er ::eao=ees within tha Iouth l'orlc !Ioise lliva.r Buiru 
1. Designallcm of Protecled Rivera 
'file S011th FOrk of the l!loilllil lli.....u: f%CIII Alldencn Banch llam to Real· Bridge 
baa been ·delll'\JII&tad by ths Idaho Legislatul:e and - wata.r Ra&CIUI:'<Ie Board .... 
an Illtarim l'rotectced Strum. 
2. Federal Wild and Scenic Rivera 
!rbe V. s. Fe;~••" Sezovi.ce ha=- .,..allt.Mled •Ue.i.h:L1Lt=y ol" R:e.ame U t:;he 
SCIUth Fork sub-buill, for inclusion iJI the faCieral ·wild and SCI\Illic Rivers 
program. Stream sagments thst 11\Ut criteria for stw:ly undu provisions of' the 
Wild and Scenic llivecs Act ...,...,, 
li'.ilcl - S011th ll'ork Ioise River, !'>:ail Cl:'aek t:o ll'...,l Brl.dqe 
(lu:s:owrgck bll~). 
li'i.lll - r....., Creek, -- Jtanch Besa.rvoir to sm bo1111.Sary • 
.Sc;;an..i.c:: - '5clllilth !'...n:k !loi.tle Jtivi!U", I)~ lli:-.ld.ge t.Q :h:'al.l C~:Wek .. 
l!ecreat.i.ollal • Iouth l'<>rk Bol.se River, Alldel:'son Banch Dam to 
D•nekin lb:!.dge • 
.Reczeat.i.ollal • SOUth l!'<>rk Ioise .al. ... r 1 lllU' Mmdary ..,.., Fe&tbarville 
to Allda.reon llanch Reservoir. 
3. Water Quality Slandan:ls 
'file Deportment of lleal'th and llelfue have eat:allliahetl wat...- quality 
11tanaarde fO% the state Cl:f Idaho. · 
amh:~acm 1\a.ftOb £.• a a:au1411LJ!IIUilOee poj a= wbi.oh p:ovW.a da:L..-.ton 
water:, flood cootrcl, palii8Z:" geues:ation, l!m4 :rscreation. Oper:atLon Clf this 
nservol.r is cCICirdioated wi'th Arl:'CIWI:ock l!m4 LuCky Peak -irs t:o -imize 
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peroeived hydropower development as a llu:eat and ftee-tlowiug rivetS as an attribute that was needed 
to ll1llimDin the prilllitive quality of the basin. Warer quality was eomidered of critical importance in 
the basin because of the failure of Kirby Dam on the Middle Fork Boise River. At the time of the 
Public Is11W!S Meetillg, the tUtnre fur Kliby Dam and its residual roxie sedimellls was not known. 
Water Alloeatious and Projected Uses 
Since Ja!1!JiltY 1980, the IDWR has Issued no warer tigbt permits for consumptive use of 
water during the period lime 15 to November 1 on the Boise River and its tributaries above Lucli::y . 
Peak Reservoir. In May 1992, a moi!!Iorium oo most new gtomld and snrface watli!l: \l8eS was 
impOS!ld by 1DWR for the duration of the current drought. Wat« rights issued prior to 1980, 
upstresm of ArroWrock and Locky Peak, are summarized in ApPendix C, Table 38, P: C-49. 
All Arrowrock's lll;tive capacity of 286,600 AF.bas been all<x:aled by the Bureau of 
Reclamation fur irrigation (IDWR, 1974). Lucky Peak, on the other hand, has 111,950 AF allocated 
to irrigation companieS o.r C8ll1ll districts, and 152,300 AF that is allocated or reserved for stream 
flow maintenance, 50,000 AF of whid! IDFG can use (USACE, !988a). Tllb1e 5 provides the 
brealrdown of those allocations fur bod> Arrowroclc and Looky Peak. 
W-Q>Wlt;> 
"R-
Ft'*flow"'q R.iv~Wutlon!:tullt\tam Flaws 
~/Primitiventss -......... M•bip~:u .. lad!Publ' .. Loml 
$cer:llo Value~ 


















llli'lb hillh flow 
Allfl&hts 0111\1 rlghiS abQve . cQI!dlllans 
!o:&l Middleton 1ors1 lcfsl 
'.II' to . ·-bllt. 
$'to lucii.YIIHI< .15.5 4.6 4.6 : 
:It :to l.ucky.Peak .144.!1 ·1ll2. 42.7. 
Tctal lliU 8U 47.11 

EXHIBIT9 
··!1>1iioi ' ·?water Right Report 
IDAHO DEPARTMENT OF WATER RESOURCES 
Water Permit Report 
11/6/2012 
WATER RIGHT NO. 63-31409 
OwnerTvoe Name and Address 
Current Owner UNITED WATER IDAHO lNC 
8248 W VICTORY RD 
~OISE, ID 83709 
(208) 362-1300 . 
Attorney GIVENS PURSLEY LLP 
ATIN JOHN MARSHALL 
601 W BANNOCK ST 
BOISE, ID 83702 
(208)388-1200 
Priority Date: 11116/200i 
Status: Active 
I Souri:e J Tributaey 
BOISE RIVE SNAKE RIVER 
Benefidal Use 
GROUND WATER RECHARGE 
MTJNTCIPAL 
Total Diversion 








Page 1 of4 
•"' 
http://www.idwr.idaho.gov/apps!ExtSearch!RightReporW.asp?BasinNumber=63&Sequen... 1116/2012 
Water Right Report Page2of4' '" 'l 
!!BoiSE RIVERUSENE u 7 IIsee. 1 ~!Township 03Nj!fumge oz§i,ApA County~ 
Pla.ce(s) ofnse: 
l'lace ofU se Legal Description: GROUNDWATER RECHARGE ADA County 
02N 






f additional time is needed to complete beneficial use, the pannit holder tnay seek not more 
one extension oftime fur filing proof of beneficial use, provided the application fur 
tension qualifies fur approval under Section 42-204, Idaho Code. 
Project construction shall commence within one year from the date of pannit issuance and 
shall proceed diligently to completion unless it can be shown to the satisfaction of the 
hector of the Department of Water Resources that delays were due ,to ciroumstances over 
which peanit holder had no control. 
Use of water under this right will be regulated by a wa.tennaster with tespo115ibility fur the 
· 'bution of water among appropriarors within a water district. At the time of this approval, 
. · s water right is within State Water District No. 63. The watermaster shall deliver this water 
in its orde'r of priority aecording to Idsho law, and nothing in this approval or the 
· tions of this approval alters or changes the legal responsibilities· of the watemlaster to 
liver water acconling to the law. · 
Prior to diversion and use of water under this right, the right holder shall instsil and maintain 
on the diversion facilities a measuring device c~~p~~ble of deten:nining the instantaneous 
diversion rate and annual volume of water diverted. These devices are to be approved by the 
epartment prior to installation. 
This water right shall not be part of the right holders reasonably anticipated future needs. 
· · ns under this right when combined with all other water rights held or controlled by 
e right holder shall not exceed the water rights deteonined by the Department in United 
ater Idahos Integrated Municipal Applicstlon Package (IMAP) or other AP A proceeding, o 
the courts in any legal proceeding; as necessary to tneet the right holders then reasonably 
ticipated :l:b!ure needs. 
The Director retains jurisdiction to require the right holder to provide purchased or leased 
· toral flow or stored water to offset depletion of Lower Snake River flows if needed fur 
almon migration putposes. The amount of water requited to be released into the Snake River 
or a tributary, if needed for this putpose, will be determined by the Director based upon the 
reduction in flow caused by the use of water pursuant to this permit. 
7• 004 The ~ance of this right does not grant any right-of-way or easement across the land of anowm. 
If measured or calculated Boise River flows at the point of diversion are less than 240 cfs 
during the period beginning June 16 and ending Feburacy29, water shall not be diverted 
lltmrsuant to this water right If measored or calculated Boise River flows at the point of 
http://www.idwr.idaho.gov/a:pps/Ext8eal'1.1b/RightR.eportAJ.asp?BasinN~3&Sequen... 1116/2012 
~ '"'Water Right Report Page 3 of4 
Jldiv·ersiiJn are less than 1,100 cfs during the period beginning March 1 and ending May 31, 
llw••ter shall not be diverted pursuant to this water right. Measured or calculaied Boise River 
lll1CIWS at the point of diversion shall be based on gauged Lucky Peak Dam discharge minus 
gauged diversion to the New York CanaL If the benchmaxk stream maintenance :flows of 
cfs (ftomJune 1 to Felxuacy 20) and 1,100 cfs (ftomMarch 1 to May31) snbsequen:Uy 
ftchange, then the right holders diversion ofBoise River flows under this right will be limited 
pro'llide for the new bencbmm:k flows. 
of use :lhr municipal purposes is wi1hin the service area of United Water Idaho as 
llm,Vidled :lhr under Idaho law. The place of use is generally described as withio the city limits 
llof'Boiseaod 1he sw:rounding service area. 
ground water recharge portion of this right is subject to all prior water rights, including 
water rights fur power purposes that may otherwise be subordinated by contract entered 
by 1be governor and Idaho Power Company on October 25, 1984, and ratified by the 
Dle!l~slaturepursuaot to Section 42-203B, Idaho Code. 
IIPucsuaillt to Section 42-4201A(3), Idaho Code, the Director may teduce 1he amount of water 
lldi•veri:ed :furrecllllq~e purposes under this right even 1hongh there is sufficient water to supply 
entire amount !1Uthorized :lhr appropriation under this right. 
insure that o1her water rights are 110t injured by 1he opeJ::~~tions of the recharge project u':::::by this right, the director :retains jurisdiction to approve, disapprove, or ,;equite 
Ue in the methods employed to aclri.eve ground water recharge. 
discharged to a subsurface system must be aulhorized by a seperate injection well 
11 1 ":11~-'~~ 'IIPenmt. 
Dates: 
right holder shall eKercise this right only when authorized by the District 63 watermaster 
II m .. .-the Boise River is on flood release below Lucky Peak dam/outlet. Flood releases shall 
determined based upon the Memorandum of Agreement Between the Department of Amnv II 
the Department of Interior for Flood Control Operations of Boise River Reservoirs, W>nou u 
JINI)VeJrnbler 20, 1953, contracts wi1h Reclamation contract holders in the Boise River 
lfre.erv,,;,.,._ the Water Control Mam1al for Boise River Re8ervoirs, dated Aprill985, aod aoy 
lpmldificaliions adopted pursuant to the procedures required in these documents aod tederal 
The right holder shall not sed!:, directly or indirectly, any change to the flood control 
l!opl::ratilons in the 1985 Water Corrtrnl Manual for Boise River Reservoics. This water right 
ltm•tvnntbe used to divert water released :from storage to augmen~ lower Snake River flows 
lid~=~~~~~=~ of Snake River salmon as authorized under Idsho law, or for any 
I~ of use authorized under the water rights for Luck:y Peak Reservoir. 
Department or the permit holder proposes to eliminate or alter these conditions during 
pendency of the permit or at the time oflicense issuance, such alteration shall be deemed 
be a substautial change in 1he method or proposed use of the water tequiring an application 
amend the permit to be filed by the permit holder under 1heprovisions of Section 42-211, 
llld;:ibo Code. The Department will give notice of the application as provided by law. 
points of diversion fur this shall not be treated as interchangeable with 1he 
holders gnrund water rights, of whether the intercbangeability of ground 
Proof'Due Date: 03/0lf2014 
PmofMade Date: 
Approved Date: 03/1912004 
Moratorium Expiration Date: 
http://www.idwrJdaho.gov/apps/Bl<tSearcl:i!RightReportAJ.asp'IBasinNumber=63&Sequen... 11/612012 
Water Right Report 
Enlargement Use Priority Date: 
Enlargement Sta1Ute Priority Date: 
Application Received Date: 11116/2001 
Protest Deadline Date: 03/1112002 
Number of Protests: 6 
Field Exam Date:: 
Date Sent to State Off: 
Date Received at State Off: 
Other Infimnation: 
State or Federal: 
Owner Name Connector: 
Water District Number: 63 
Generic Max Rate pee Acte: 
Generic Max Volume per Acre: 
Swan Falls Trust or Nonlrust 
SW!.Ul Falls Dismissed: 
DLE Act Number: 
Cary Act Number: .on Plan: False 
Page4 of4"' ' ' 
http://www.idwr.idaho.gov/apps/Extsearch/RigbtReportAJ.asp'lBasinNumber=63&SequiliL... 111612012 
- 'fit' ... 
. Ill ' 
IDAHODEPARTMENTOFWATERRESOURCES 
Water Right Report 
un12o12 
WATERRIGHfNO. 63-169F 
Qnner'In!e Name andAddn::ss 
Clment 0 UNITED WATER IDAHO INC 
8248 W VICTORY RD 
Attorney 
ISE, ID 83709 
(208) 362-1300 
GIVENS PURSLEY LLP 
C/0 MICHAEL C CREAMER 
OBOX2720 
BOISE, ID 83701-2720 
(208)388-1200 




BOISE SNAKE RIVER 
LocaUon ofPoinl(s) ofDiversion: 
-----
BOISE RIVERjsENE Lt 7!Sec. 14!Towmbip 03NfRange 02~ADA Col.ID.ty 
Place(s) of use: I.arge POU JniQ 
Conditions of Approval: 
This partial decree is subject to such general provisio:ns necessa:ty fur tbe definition of the rights or fur 
L C 18 the efficient administration of the water rights as may be ultimately de1ermined by ftle Court at a point in 
· m later than the entry of a final unified decree. Section 42-1412(6), Idaho Code. 
2. 125 laclace off use~ ~!:deserw:ecrib· ared a~~~ ':'m;:.:OOrnoas·~~-for ~:00 ~w. The 
eo use lS 15v~u-.1 s e as wlWIU....., city o JSe ....... ""'suno serw:e area. 
t"jJ.)imsion fur irrigation under this water right prior to April I and a:lier Ocbober 31 shall occur only as 
authorized by the Water District 63 Water Master and only when water is being released for :Oood 
OOJ.Jirol by the United States from the Lucky Peak Dam outlet UDder procedures and requirements for 
Mermra:ndumofAgreementbetweenthe U.S. DepartmentoftheArmyand the U.S. Department 
3. S45 :~:mo::~!~:!~t::e;:~::=:=;~r;;~::~~~:; 
revisions made thereto pursuant to state or mderal procedures or Jaw; provided flat any such use of 
· water right prior to April1 and a:lier October 31 shall be subordinated to water rights for storage in 
ky Peak Reservoir, Lake LoweD, Arrowrock Reservoir, and/or Anderson Ranch Reservoir, as 
creed in SRBA Case No. 39576. 
· rightsballreceive 100 percent of ill> decreedquantityurd.the natural :How ofthewaters of the 
Boise River shall decrease so that a.Rrigbts containing this conditioncanootreceive 100 perceotoftheir 
creed quantities, at which ti:ne this right and the other rights containing this condition shall first he cut . 
to 75 percent oftheir decreed quantities, as the natural flow of the river decreases, begitmingwilhthe 
155 
latest rights containing 1his condition and proceeding to the earliest rights containing this condition in lhe 
4 
· order of their priority dates, and after all of the rights containing this condition shall have been reduced 
to 75 percent of their decreed quantities, should the natursl:How of the waters oftlJe river decrease 
elow the llfllOUllt necessuyto supply 75 perceot of those decreed quantities, then this right and the 
other rights containing this condition, beginning with the latest and proceeding to the earliest, shaD. be 
duced to 60 peretmt offtleir decreed quantiti.ell. 
5. TO& ::. :~::!=:~lywilh the conditions of this trans& is canse fur the Director to 
6. R04 Use ofwatenmdertbis water right will be regulated by the watermaster ofState WaterDis1rict No. 63. 
Prior to diversion and use ofv.rater wder Tl"llllSfur No. 4232, a totalizing :How roeasuriog device and 
7. lockable c01'ltrolling wom accepilible to tlJe Department shall be permallllnfly installed and maintained 
as part of the divertingwoxk.s. 
7 
right holder shall accomplish the change autborimd by !his transfer within one (1) year of the date 
8
· ofthis approval. 
9. our points of diversion are locatad wilhin Lot 7, SENE, S14, T03N, R02E. 
lO. SDl This rigbt originated as all or part ofrightm. 36 in the St.e'WllrtDecree and the hilltorlc Boise River 
Water Masters records. 
Dates: 
Licensed Date: 
· Decreed Date: 02106/2009 
Enlargement Use Priority Date: 
Enlargement Statute Priority Dare: 
Water Supply Bank Enrollment Date Accepted: 
Water Supply Bank Enrollment Date Rmnoved: 
Application Received Date: 
Protest Dead6ne Date: 
Number ofProtests: 0 
Other InfullDILtion: 
State or Federal: S 
Owner Name CortllflCtor: 
Water District Nlmlber: 63 
Generic Max Rate per Acre: 
Generic Max Volume per Acre: 
Civil Case Number: 
Old Case Number: 
·Decree P1antiff 
Decree De1imdant: 
Swan Falls Trust or Nontrust: 
Swan Falls Dismissed: 
DLE Act Number: 
Cary Act Number: 
Mitigation Plan: False 
I q~~~J . 
r Oose] 
IDAHO DEPARTMENT OF WAlERRESOURCES 
Water Right Report 
1Int2012 
WAlERRIGHI'NO. 63-243E 
(bmer 1J;ue Name and Ail!)n,ss 
Cum:ntOwner ITFDWATERIDAHO INC 
8248 W VICIORY liD 
ISE, ID 83709 
(208) 362-1300 
OISE, ID 83701-2720 
(208)388-1200 
Original 0 SOUIH BOISEMUIUAL IRRIGAllON CO LID 
1120 CHAMBERLAIN 
BOISE, ID 83706 
(208}344-3062 
Priorily Date: 05/01/1889 
Basis: Decreed 
Status: Active 
~J Tlibntmy BOISE SNAKERIVER 
· 4 1'.!! Divenion Rate Vglmne · 
MUNICIPAL 03/01 ll/15 3.3 CFS 682 AF A 
TotalDiveision 3.3 CFS 
---
- .. 
Location ofPoiot(s) ofDi.vmion: 
BOISE RIVERjSENE U 7!Sec. 14jTownship 03N!Ranse 02~ADA Collllty 
Place(s) ofuse:IargePOU Tnfu 
Conditions of Approval: 
· partial decree is subject to such general provirons necessary m the definition oflhe rights or m 
1. efficient admillistration oftbe water rights as may be ultimately determined by the Court at a point in 
· no later than the enttyofa :fioahmified dect:ee. Section42-1412(6). Idabo Code. 
2. 125 Placelace off use~ ~;::deservx:ecribed· area:~~ ':'a~~~~:abofBas. p~~~-m ~:bo ~· The 
p o use lS geneL=.:r s as U1<l city o oJSe ......., ..,., surro serw:e area. 
Di.vminn fur irrigation under this water right prior to April I and after October 31 shall occur only as 
autl:wrired by the Water District 63 Water Master and only when water is being released :fur :O.ood 
control by the United States from the Lucky Peak Dam outlet l.lllder procedures and requirements i>r 




oflhe Interior fur Flood Control Opemiolls oflhe Boise River Reservoirs, dated November 20, 1953, 
· the Water Control Manuali>r Boise River Reservoirs dated April1985 and any future amendments or 
lrevisioliiS mule 1hereto pursuant to state or :li:deral procedures or law; provided that any such use of 
this water right prior to April. I and after OctDber 31 sball be subordinated m water rights fur storage in 
ky Peak Reservoir, Lake Lowell, Arrowrock Reservoir, and/or Anderson Ranch Reservoir, as 
decreed in SRBA Case No. 39576. 
This right shall receive ·1 00 percellt ofils decreed q1181l!ity UDI:il the m1ural flow of the waters of the 
Boise River shall decrease so that all rights containing this condition cannot receive 100 percent of their 
decreed qnanftieg, at whil:h time this right and the other rights oontaioing this condition sball first be cut 
to 75 percent of their decreed quantities, as tbe natum1 flow of the river decreases, beginning with the 




order oftbeirprioril:ydates, and after alloftherights containing this condition shall have been reduced 
75 percent of their decreed quantitjeg,lihouJd the natural:llow of the waters of the river decrease 
below the amount necessary to supply 75 percellt of those decreed quantities, tben this right and the 
other rights containing this condition, beginning with the latest and proceeding m the earliest, sball be 
duced to 60 perceDt of their decreed quaniities. 
5. 04 Use ofwaterundertbis water right will be regulated by the watermaster of State Water Distr:ictNo. 63. 
· to diversion and use of water under Trans:li:r No. 4232, a totalizing flow measuring device and 
6. lockable controlling works acceptable to the Department shan be pennment1y installed and maintained 
as part of the divertiog works. 








9. ourpoin!B of diversion are located wilhio.Lot7, SENE, 814, T03N,R02E. 
1 O. SDl This right originated as an or part of right no. 110 in the Stewart Decree and the historic Boise River Water Masters records. 
Dates: 
Licensed Date; 
Decreed Date: 0210612009 
Enlargement Use Priority Date: 
Enlargement Statute Priority Date: . 
Water Supply Bank Enrollment Date Accepted: 
Water Supply Bank Enrollment Date ReiiDVlld: 
Appbtion Received Date: 
Protest Deadline Date: 
Number ofProtests: 0 
Other IniDrmation: 
State or Federal: 
Owner Name ConnectDr: 
Water District NUIIlber: 63 
Generic Max Rate per Acre: 
Generic Max Volome per. Acre: 




Swan Falls 1l:ust or Nontrust 
Swan Falls Dismissed: 
DLEActNUIIlber: 
Caiy Act NUIIlber: 
Mitipiion Plan: False 
L91Q!!e I 
[ Close J 
IDAHO DEPAR1MENT OF WATER RESOURCES 
Water Right Report 
111812012 
WATER,RIGIITNO. 63-32342 
Qwuer Ime Ngme and Mdress 
CurrentO PERCENTERP01NTDITCHCO 
C/0 KEN BRUSH 
19724 DIXIE RIVERRD 
CALDWElL, ID 83607 
(208)454-9090 
Priority Date: 03/15/1954 
Basis: Decreed 
Status: Active 
Sourc~ I Trihntn:y 
BOISERIVERjSNAKERNER 
Th DivemionRater-
3/0111/15 10 CFS . 
10CFS 
LocationofPoiot(s) ofDiversion: 
. BOISE RIVERjSESW Lt 2 Sec. 07 Township 04N)Range 03W CANYON_ County 
BOISE RIVERjNESE Sec. 12 Township 04N)Range 04W CANYON County 
Place(s) of use: Large POU Tnfu 
Conditions of Approval: 
The boundary encompassing tbe place of me :lOr this water riglt is described wilh a digital boundaly as 
defined by LC. Section 42-202B(2) and authorized pursuant to I. C. Section42-1411(2)(h). The data 
1 135 
comprising tbe digital bouodaty are incotpOmted herein by:refurence and are stored on a CD-ROM disk 
· issued in d~licate origi!lals on file with tbe SRBA Dislrict Court and tbe Idaho Department ofW ater 
Resources. A map depicting1he place ofuse is attached bereto to illustrate the place of me descriled by 
the digital boundary. 
IDMll:Sion fur irrigation under this water riglt prior to Apri 1 and after October 31 shall occur only when 
natural flow in 1he Boise River below 1he Star Bridge in Township 04 North, Range 01 West, Section 
18, NE!-4 oftbe SE!-4 ofthe SE%, Boise Meridian(approximate river mile 33.9) is sufficient :lOr water to 
2. 849 available :lOr diversion at the point of diversion descrbed above, provided 1hat any such me of this 
water right prior to Apri 1 and after October 31 sbal be sUbordinated to water rights i>r storage in 
ILucl[yPeak Reservoir, Lake LoweD, A:rrowrock: Reservoir, and/or Anderson Ranch Reservoir, as 
decreed in SRBA Case No. 39576. 
This partial decree is subject to such general provisions necessary fur 1he definition of 1he rights or i>r 1he 
3. Cl8 efliciem administration ofthe water rigbts as maybe uhimatelydetermim:d bytbe Court at a point in time 
no later tban 1he entcy of a :final unified decree. Section 42-1412( 6), Idaho Code. 
4. 
Dates: 
This right wben combined wilh Rigbt Nos. 63-2230, 63-233M. 63-19547, and 63-32342 can be used 
irrigate~ to 542 within 1he boundary of the Upper Center Point Ditch Company. 
Licensed Date: 
Decreed Date: 01/1512009 
Etilargement Use Priority Date: 
Enlargement Statute Priority Date: 
Water Supply Bank Enrollment Date Accepted: 
Water Supply Bank Enrollment Date Removed: 
Application Received Date: 
Protest Deadline Date: 
Number ofProtests: 0 
01her Infunnation: 
State or Federal: 
Owner Nlli'!E Connector: 
Water District Number: 63 
Generic Max Rate per Acre: 
Generic Max Volume per Acre: 
Combined Acres Limit 517 
· Combined Volume Limit 
Combined Rate Limit: 
-·---
Civil Case Nuni>er: 
0 ld Case Nl.IDiJer: 
Decree Plantiff: 
Decree Deimdant 
Swan Falls Trust or Nonl:!mt: 
Swan Falls Dismissed: 
DLEAct Number: 
Cary Act Number: 
Mitigation Plan: False 
[ Clos~ J 
IDAHO DEPARlMENT OF WA1ERRESOUBCES 
Water Right Report 
111812012 
WA1ERRIGIITNO. 63-3585 
Owner 'I:nle Name sud AddreSS 
Current Owner G JOHNSON 
ARMA, ID 83660 
(208)722-5829 
Origillal Owner JOHN RMC CURRY 
RT2 
ARMA, ID 83660 
Priority Date: 02/2111967 
Basis: Decreed 
Status: Active 
So~ I Trilmh!tY 
BOISE RJ.VER!sNAKE RIVER 
Location ofPoint(s) ofDiversion: 
BOISE RIVERjSWSW U 9jSec. 25jTownsbip OSNjRange OSWjCANYON County 
Place(s) of use: 
Place ofUse legal Description: IRRIGATION CANYON County 
Total Acres: 27.9 
Conditions of Approval: 
This partial decree is subject to such general provisioiJS necessary fur the definition of the rights or fur the 
1. C 18 efficient administration of the watt:t rigbts as may be u1timately determined by the Court at a point in time 
later 1han the entry of a final tmi:fied decree. Secmn 42-1412( 6), Idaho Code. 
use of water fur irrigation llllder this right may begin as early as March 1 and may contb:Je to as late 
2 839 
as Noveuiler 15, providedotherelementsoftherightarenotexceeded.Tbeuse of water befOre April1 
· and after October 31 tlllder this remark is subord.ii:Jan:: to aR water rights having no subordinated early or 
late io:igation use and a priority date earlier tban the date a partial decree is entered fur this right. 
Dates: 
LiceiJSed Date: 
Decreed Date: 021)612009 
PermitProofDue Date: 
Permit ProofMade Date: 
PeliDit Approved Date:. 
Permit Moratorium Expiration Date: 
Enlargement Use Priority Date: 
Enlargement Statute Priority Date: 
Water Supply Bank EmoJment Date Accepted: 
Water Supply Bank EmoJment Date Removed: 
Applica.lilnR.eceived Date: 
Protest Deadline Date: . 
Number ofProtests: 0 
Other Infunnation: 
StateorFederai:S 
Owner Name Comrector: AND 
Water Dmtri;t Number: 63 
Genel::ic Max Rate per Acre: 
Generic Max Volwne per Acre; 
Civil Case Nl.lllber: 
01d Case Number: 
Decree Plantiff 
Decree De1imdant: 
Swan FaDs Trust or Nontrust 
Swan Falls Dismissed; 
DLE Act Nl.lllber: 
Cm:y Act Number: 
Mitigation Plan: False 
[Close J 
[Close J 
IDAHO DEPARTMENT OF WATER RESOURCES 
Water Permit Report 
11/812012 
WA1ERRIGHfNO. 63-32066 
Qwner~ Name andAIJdress 
Current Owner mE TINA lEST FAMILY ULP 
C/0 HELEN TIDWElL 
Attorney 
5700 S LINDFR RD 
MERIDIAN, ID 83642 
(208) 888-3325 
HOFS fBI IER LAW OFFICE 
ATIN: DANA HOFS1ETTFR 
608 W FRANKLIN ST 
OISE, ID 83702 
208) 424-7800 
Origioal Owner TINA IESTF AMILYLID PARlNERSHIP 
2313 TERRACE DR 
AIDWFlL, ID 83605 
(208)459-6382 
Priority Dare: 12/08/2004 
Status: Active 
Sonwl. I Tribnta:[y 
BOISE RIVERjSNAKE RIVER 
- .. --,--
Location ofPoint(s) ofDiversion: 
BOISE R£VERISESWSE U2!Sec. 2*ownsbip OSN!Range oswjCk'I"YON Comty 
Place(s) ofuse: 
Place ofUse Legal Description: WILDIJFE CANYON Comty 
OSN osw 
SWSE SESE 
26 2 2 SWNE 1 SENE 
3 SENW 
Condition'! ofApproval: 
Project oonstruction sbal COinlllllllCe wil:hin one year :from 1he date of permit issuance and shall proceed 
1. 26 diligently to corrpletiommless it can be shown to the sattiilction oftlle Director oftlle Department of 
ater Resources 1hat delays were due to circumstances over which the permit holder had no control 
Use of water ll!lder this right will be regulared by a watennaster with responsibility fur the distribution of 
2. R05 water ammg appropriators within a water district. At the time of ibis approval, this water right is within 
State Water District No. 63. 
3 
OIR notified bythe Deparbnent, the right holder sballinstaD.and maintain a measuriogdevice of a type 
· acceptable to the Deparlment as part of the diverting works. 
4. WildH: use is furbabilatimprovementduringthe non-irrigation season. 
Use ofwater under this right sbal be non-collSUIIJltive. At such time io the future as the Director 
5• 8 detertninesthe • f'~eceswithin~'?theto protect the_ prior rigl~~s~otber users,d bthethe~~:'-~qtheuireDire~tim of 
rate o ruSS system usmg a pro""""'" approve y L>llvvwr, ....... ctor may 
6. 
Dates: 
require mitigation fur all system losses. 
· right does not authorize the diversion and use of water released :from Lucky Peak Reservoir fur 
stream:fiow t1'lflinrenance purposes io cormection with Water Right 63-3618. 
. ProofDue Date: 09/01/2010 
ProofMade Date: 07/02/2010 
Approved Date: 09/01/2005 
Moratorium Expiration Date: 
Enlargement Use Priority Pate: 
Enlargement Statute Priority Date: 
Application Received Date: 12108/2004 
Protest Deadline Date: 04/25/2005 
NumberofProtests: 0 
Field Elram Date: 
Date Sent to State Off 
Date Received at State Off 
Other Inimnat:ion: 
State or Federal: 
Owner Name Connector: 
Water District N1.l!l'ber: 63 
Generic Max Rate per Acre: 
Generic Max Volume per Acre: 
Swan Falls Trust or Nontrust: 
Swan Falls Dismissed: 
DLE Act Number: 
Cazy Act Number: 




Water Right Report 
11/8/2012 
WATERRIGIITNO. 63-9751 
Owner Iy:pe Name al'lll Addrrss 
Current Owner RIVERSIDE Vlll.AGE HOMEOWNERS ASSN INC 
5537 N GLENWOOD ST S1E A 
GARDEN CITY, ID 83714 
(208)323-1080 
Priority Date: 06ll3/1981 
Basis: Decreed 
StatllS: Active 
So~ ! Tribut;uy 
BOISE RJ:VERISNAKE RIVER 
Beuefkitl Use ~ Th !JlililW!:ilmn.Ratcl Vnh'!Jie 
AESnmriC Oli0112/313.21CFS 2324AFA 
T<~talDiversion 3.21 CFS 
L:lcationofPoint(s) ofDiversion: 
BOISE RJ:VER!~Sec. 2S!Townsbip 04N!Range OlEjADA County 
Place(s) of use: 
------
I 
Place ofUse Legal Description: AESTHETIC ADA Collllly 
IM~IAij~ Ar.miiiT' i...._ t .. ,T .I.... .. 
OlE SESW 
25 
Conditions of Approval: 
1. 004 This right does not grant anyright-o~wa.y or easeJ.Deilt across the land of another. 
2. R04 se ofwatenmdertbiswaterrightwillbe regulated bytbewatermasterofState Water District No. 63. 
right bolder shall maintain measuring devices at the point of diversion and at the point of discharge 
3. R43 and lockable controlliogwoiks of a type approved by the Deparl:lnelltinamannertbatwiprovide the 
atermaster suitable controlofthe diversion(s). 
4. 
5. 
Retum:llowisdiscbargedinto the Boise River via. Riverside Creek in the NESE, 823, T04N, ROlE. 
· ersion8nd use of water m authorized onlywboo :llows in the Boise River warrantdeliwry ofwater 
hmil,,.a date of priority of June 23, 1981. If this priority ClllliJOt be satisfied, diversioniilllSI: cease unless: 
) the use is entirelymn-coilSUillptive and all water is retumed 1D the river, or b) the consumptive amount 
of water is replaced from another source or right which is deliverable. In such case, a derermination of 
consumptive use must be made and an acceptable method of replacement liDJSt be approved by the 
deparl:n:lent prior to delivery UDder another source or right. 
17
jThe point of diversion ilr this water right is l.lllSurveyed accretion latlll The quarter-quarter description 
6
· jhas been protracted from the adjacent public land smvey. . · 
Dates: 
Licensed Date: 
Decreed Date: 0211612007 
PermitProofDue Date: 10/1/1982 
Permit ProofMade Date: 9/15/1982 
Permit Approved Date: 9/14/1981 
Permit Moratorlmn&pir:ation Date: 
EnlargeJ.Deilt Use Priority Date: 
Enlargement StatlJie Priority Date: 
Water Supply Bank: EnroDment Date k:cepted: 
Water Supply Bank: EnroDmentDate Removed: 
Application Received Date: 06123/1981 
Protest Deadline Date: 




Stare or Federal: s 
Owner Name Connector: 
Water lliltrict Number: 63 
Generic Max Rare per Acre: 
Generic Max Volume per Acre: 
Civi Case Number: 
Old Case Number: 
Decree Plantiff 
Decree Demndant: · 
Swan Fa.llll Trust or Notllrust: 
SwanFa.llll Dismissed: 
DLE Act Number: 
Cary Act Number: 




RONALD J. TENPAS 
Acting Assistant Atton:Jey General 
Environment and Natural Resources Division 
DAVID W. GEHLERT 
Natural Resoun:es Section 
Environment and Nllttu;al Resources Division 
U.S. Department of Justice 
1961 Stout Street, 8'h Floor 
Denver, Colorado 80294 
Phone: (303} 844-1386 
Fax: (303) 1144-1350 
Counsel fer 'llle United States 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 







) ________________ ) 
STATB OF IDAHO 




Subcase Nos. 63-3618 
AFFIDAVIT OF ROBERT J. SliTTER 
I, ROBERT SUTI'BR, being duly sworn upon oath, atate as follows: 
L I am a registered ProfessiOIIIII Engineer in !he stare ofidaho. I was employed as a 
Water Resource Engineer in the Hydrology Section of the Stat;e ofldaho Department ofWater 
Resources from 1969 to 1995. I served liB Hydrology Section Manilger fur the State ofldal1o 
Department of Water Resources from 1995 to 2002. 









2. In 1986, 1 developod the Boise River Water Right Acoolllliing oomputer program 
(hereafter called the" Accolllliing Program") and the Boise River Storage Allocation oomputar 
program (hereafter called.1ile "AllocatiDllS Program'') fur the Boise River. These two programs 
I 
\ have been used by the Idaho Department ofW !Iter Resources (Department) and the Boise River 
\ 
Watenuaster (Watennaster) to acocunt for natural flow and reservoir storage water each and 
every year since 1986. The Depllltmellt rDllB both the Accounting Program and the Allocations 
·~ 
·, 
{ Program. However, the Department and l!:te Watellllsster wed: closely with each other, 
exchanging information in an iterative lllllllllllT while making aU program rons. TheW a!ermasler I 
; 
uses the results uf these programs tu correctly deliver natw:al flow and sturage water through®! 
the year. l have revim.red both the Accounting and the Allocations programs that are cummtly 
being used by the Department and the Wa:lenllaster and have fuond both to be essentially the 
same as when I lllft the Department in 2002. 
3. For water right accounting pmposes, the Department uses an ''irrigation year,~ 
· ..p¢00 from Novmnber 1 to April! when reservoi!s store water, as well as the pmo.4.~·April 
1 when the irri.g!Uion season begins. In many )<ears· reservoirs continue to store Wl!ler· into ;the 
ir!'igatiou sea&tln, sometimes as late as July. 
4. Typically the Accounting Program is first run sometim11 between Feb111ary and 
April for the thne pedod beginning November I, the fii'St day of the irrigation year. For each day 
efter November I, the Accounting Program calculates the amourrt of water that is c.reditr.d to each 
of the Boise River Reservoil:s, Arrowrock, Arulerson Ranch and L\wky Peak, accOl'ding to their 
respective storage rigbts. The accumulated amount of stomge credited to each reservoir storage f 
I • Affidavit of Rubert J. Suttw- page 2 
'·' 
. ' 
right is often termed "paper fill," as opposed to the measured contents of the ~oir, which is 
termed ''physical fill." The physical fill in a reservoir seldom equals 1he paper fill becliiiSe: 
a} 1he system (Arrowrock, Anderson Ranch, And Lucky Peak reservoirs) storage fill and uae is 
not reconciled until the end of the irrigation year; and b) the three Boise River reservoits ~~n~ 
operated as a system and therefure l!ltomge water credited "on paper'' to one reservoir can 
physically be stored in a different reservoir. , The Accounting Program only IICC(jUUts for the fill 
of the resavoir storage right The Accounting Progmm does not caleulate the amount of stotage 
water tlmt acCI't'UlS to individual space entitlements. 
5. As natural flow recedes, reservoir storage rights (which are generally later in time 
than irrigation lllltural flow righl!l) f!P out of priority, and reservoirs stop accruing stored water. 
Reservoir storage rights f!P out of priority typically sornetirne between Aprill and July 31, 
depellding on the magnitude of runoff. Om:e t'MreslirWirs stop accruing storage, the Allocations 
Program is run to ealculate l!ltored water allocations for individual space entitlements. The 
United States Bureau of Reclamation provides a list of space entitlements in llMh reservoir to the 
Watermaster and the Deparlment. The Allocations Progmm computes storage water allocations 
fur these entitlements in Arrowrock, Anderson Ranch and Lucky Peak reservoirs simultaneously 
based on the paper fill of each reservoir. 
6. Tim:e a:re two different situ.ations fur which tbe AllocatimlS Program calculates 
the amonnt of water that bas been l!ltored in each space entitlement; 
a) In. a ye!!f of! ow to moderate runoff, the paper fill in one or more of the Boise 
River reservoirs may not fill to l 00 percent of its storsge right (or total allocated space). In this 
typll of year, the Allocatloi!S Program distributes the amount .of the aocu:mnlated paper fill to all 
Affidavit of Robert J. Sutter~~ page 3 
\ 
space entitlements proportional to their entitlement. This is typically done smnetime after April 
l when the reservoir rights oll!ISe to aooumulate paper fiJI. 
b) ln a year of above average runoff, sror• water may be physically released from 
the Boise Rivllf reservoirs early in the irrigatioo year to m.ake space to store mticipated high 
natural flows ro prevent flooding in the lower Boise River below Lucky Peak Reservoir. This 
flood control operation typically can occur anytime ftom January through May. 
1. When storage is released for :!iood O()Dtrol, the paplll· fill of each reservoir in the 
Accounting Program is not affected, and continues to inc1·ease until each raservoir fills to I 00 
· pen:ent of its storage right I have examined accounting results fur all years since the inception 
oftheuseofthe Accounting Program in 1986. As a result of~ examination, Ibave found that 
for years when system flood control operations have occm:red on the Boise River, the paper fill of 
all stomge rights in Arrowrock, Anderson Rancb and Lucky Peak reaervoirs has -failed to 
initially fill to I 00 percent. It is logical that the system will fill completely in my year in which 
there is a systm:n flood control operation because the ~teria fur flood releasas are baaed on the 
prasence of insufficient space in the system ro capture the forecasted runoff. 
8. As the flood control operation typically progi:CBSes, the reservoirs cease storage 
reles- and begin to physically rcolill as the high rnnoffis then stored ltl prevent downstream 
flooding. The Accounting Program trmlks the amount of natural flow stored dw:ing the refill 
phase of a flood operation as "unaccounted fm'' storage. When the accumulation of 
"unaccounted fur" stomge ends, the flood operation is completed. The end of t1ood operations 
typically occurs sometinle from APril through July. At the end of a flood operation, ideally tb.e 
amount of "unacoounted fur" storage will be equalro the amonnt of storage raleased for flood 












control so 1hat the amount of water stored ph:ysically in the reservoirs will be equal to the paper 
fill, which is I 00 peroent of the storage right (or allocated storage). If the "unaccounted fur~ 
storage is less than the storage released for flood control, this shortfall is termed the "fililure to 
refill due to flood control." 
9. At the end of the flood control operation the Allocations Progrlltn is then run to 
calculate stored water allocations for individual space entitlements. Again, the Allocations 
Progrlltn computes allocations for all three Boise River 1'eSil!Vilirs simultaneously 1llling the paper 
fill of each reservoir. In this system flood control si.trumon, the paper fill of An-owrock Rllservoir 
and Anderson Ranch Reservoir rem& st 100 peroent oftheit storage right (or allocated space). 
The AJiocatiOU& Progrlltn therefore allocates a full supply of stonlg!l to all indivjdualentitlements 
in ArroW!'OI:k and A11dersan Ranch reservoh'll. From 1986 through 2007, there have been ten 
years for which system flood control releases were made. I have examined these years and in all 
ceses, Arrowrock and Anderson Ranch entitlements received 100 peroent allocation. Tbe same 
conclusion was reached by Mary Mellema in her Affidavit dated November 13, 2007. 
10. The paper fill of Lucky Peak Reservoir used by the Allocations Program is equal 
to its a!locsted space less any "failure to refill due to flood oonfml." J)is· ~U" is 
A"''·lli. ;t,. _~fer~> 
#·_ L: """""'.._" t ~, 
subtracted ftom the Lucky Peak Reservoir paper fill because LucJI'Y Pr! Re ' · the hltest " ,,.~r . ~ u~ 
water right priority of the three Boise River reservoirs, and Luct '..\,Ilk ~oir tbJ primary 
flood control facility. In 111e case where there is a "shortfull" in ~11~ 
1 
'\ pfr paper till, 
""·' . ~ ~~ 
' - • ,}'l--~· 
the Allocations Program allocates the fill in Lualcy Peak as follows: If the shoi'tfall is 60,000 
acre-feet or less, all entitlements in Lucky Peak Reservoir receive 100 percem of their allocation 
&cept for the Streamflow Maintenance entitlement in Luck)' Peak Reservoir, which receives an 







amount equal to its entitlement less the sbortfulL Additionally, if !he sb.ortfull is greater tlWl 
60,000 acre-feet, the amount in exceas of60,000 acre-feet is taken proportionally from aiL 
entitlements in Lucky Peak, including the remainder of the Streamflow Maintenmce entitlement 
11. Storage in the Slreamflow Maintenance entitlement has always been released 
beginning sometime in October after the end of the irrigation season in order to maintain a flaw 
in the Boise River below Lucky Peak Reservoir. These Boise River storage relesaes continue 
throughout the non-irrigation season (November 1 to Aprill) unless flaod control rl!leases 
preclude the need fur such flow maintenance. 
Further your affiant sayeth naught. 
DATEDthis.J2;Dayof fis:8 2008. 
to before me this J2l'lt Day of F,Prg1U'<J , 2008 . 
....... 
















James C. Tucker, ISB No. 2038 
IDAHO POWER COMPANY 
1221 West Idaho Street 
DISTRICT COURT - SABA 
Fifth Judicial District 
County of Twin Falls. State of Idaho 
OEC 2 0 2012 Boise, ID 83702-5627 Telephone: (208) 388-2112 
Facsimile: (208) 388-6935 
Attorney for Idaho Power Company 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THt 
I 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
) 
) Subcase No. 00-91017 
InReSRBA ) 
) BASIN-WIDE ISSUE 17 
) 
Case No. 39576 ) IDAHO POWER COMPANY'S 
) OPENING BRIEF _____________________________ ) 
COMES NOW, the Idaho Power Company (Idaho Power or the Company), by anq 
through its attorney of record, James C. Tucker, and pursuant to this Court's ORDER I 
DESIGNATING BASIN-WIDE ISSUE and AMENDED SCHEDULING ORDE~ hereb~ files 
Idaho Power Company's Opening Brief. 1 
In its September 21,2012 Order Designating Basin-Wide Issue, this Court design~ed 
Basin-Wide issue 17 as follows: 
Does Idaho law require a remark authorizing storage rights to 
"refill," under priority, space vacated for flood control? 
Order Designating Basin-Wide Issue, at 7. This Basin-Wide Issue arose from disagreement over 
proposed language in "refill" remarks for Palisades and American Falls Reservoirs "regar~ing 
the state of Idaho law pertaining to storage refill." /d., at 4. This Court found that '<the legal 
issue pertaining to the ability to refill storage water rights under priority when water diverted 
IDAHO POWER COMPANY'S OPENING BRIEF ON BASIN-WIDE ISSUE 17 Page I 
under a storage right is released for flood control is broadly significant and affects many s1orage 
i 
rights throughout the State." Order Designating Basin-Wide Issue, at 4. ' 
The Court's order also expressed concern about "issue drift" and cautions that theiCourt 
"will not consider specific factual circumstances, operational history, or historical agreem~nts 
associated with any particular reservoir in conjunction with this basin-wide issue." Order 
Designating Basin-Wide Issue, at 5. However, the facts and circumstances surrounding Idaho 
I 
Power's operation of its hydroelectric projects on the Snake River, and the authorities govring 
those operations, are distinct from the operation of storage reservoirs used for irrigation 1 
purposes, the factual predicate that gave rise to this Basin-Wide Issue. 
I 
Idaho Power owns and operates 17 hydroelectric projects on the Snake River and its 
' 
tributaries and holds state water rights for each of these projects. All of the water rights for 
power generation at Idaho Power's hydroelectric projects contain subordination condition~. 
Only one of those projects, Brownlee Reservoir as part of the Hells Canyon Complex (HOC), has 
significant storage for power generation, flood control and other beneficial public uses. Each of 
the water rights for Brownlee contains the following subordination provision: 
The project shall be operated in such manner as will not conflict 
with the future depletion in flow of the waters of the Snake River 
and its tributaries, or prevent or interfere with the future upstream 
diversion and use of such waters above the backwater created by 
said dam for the irrigation of lands and other beneficial 
consumptive uses in the Snake River watershed. / 
None of the water rights for Brownlee contain a provision authorizing or restrictiuk 
refill. As such, the answer to the question as to whether a remark in a water right decree 
I 
authorizing storage rights to "refill" space vacated for flood control, under priority, is necdssary 
is not as important to Idaho Power as the corollary to that question- whether reservoirs 
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associated with the Company's hydroelectric projects may refill in the absence of such a nhnark. 
This is particularly relevant to Idaho Power because the operations of each of its hydroele~tric 
projects are controlled by the Federal Power Act (FPA) and the license the Federal Energ~ 
Regulatory Commission (FERC) has issued for each project. Under the current FERC license 
provisions for the HCC, Brownlee Reservoir's annual operation includes multiple drawdowns 
I 
and refills to facilitate power generation and compliance with operational conditions for flood 
control, recreation, fish and wildlife mitigation, and the provisions of the Endangered Sp~cies 
Act. IPC has consistently refilled Brownlee Reservoir after these flood control and operational 
releases, without objection by the State or the Idaho Department of Water Resources, desPJite the 
i 
fact that its water rights do not reference a right, method or protocol for refill. 
A decision by this Court that arguably prohibits Idaho Power from complying with the 
operational conditions, including reservoir drawdowns and refill, contained in the FERC l~nse 
for Brownlee, or its other FERC licensed projects, could frustrate or stand as an obstacle tq the 
I 
Company's compliance with the terms of the FERC licenses. Under those circumstances, i 
I 
longstanding preemption principles would necessarily come into play to limit the reach ofiState 
law. "[F]or at least half a century federal law has been supreme when it comes to the subj¢ct of 
I 
I 
regulating hydroelectric dams operating under a federal license." Karuk Tribe ofN. California v. 
I 
California Reg'/ Water Quality Control Bd., N. Coast Region, 183 Cal. App. 4th 330, 335,,108 
Cal. Rptr. 3d 40,44 (Cal. App., 2010). The United States Supreme Court has consistently! 
upheld federal supremacy under the FPA. In First Iowa Hydro-E/ec. Co-Op v. Federal Power 
' 
Commission, the Supreme Court observed the "detailed provisions ofthe [Federal Power] fAct 
providing for the federal plan of regulation leave no room or need for conflicting state conpools." 
IDAHO POWER COMPANY'S OPENING BRIEF ON BASIN-WIDE ISSUE 17 Page3 
i 
First Iowa Hydro-Elec. Co-op. v. Federal Power Commission, 328 U.S. 152, 181, 66 S.9. 906, 
920, 90 L.Ed. 1143 (1946). 
Forty years after First Iowa, California sought to impose more stringent minimum;stream 
I 
flow requirements than a FERC license for a hydropower project required. In California v. 
! 
F.E.R.C., the Supreme Court wrote: 
Petitioner asks this Court fundamentally to restructure a highly 
complex and long-enduring regulatory regime, implicating 
considerable reliance interests oflicensees and other participants in 
the regulatory process. That departure would be inconsistent with 
the measured and considered change that marks appropriate 
adjudication of such statutory issues. 
I 
I 
California v. Ft.'RC, 495 U.S. 490, 500, 110 S.Ct. 2024, 2030 (1990). The Court rejected j 
California's position, holding that the State's conditions were contrary to the Federal Pow~ Act 
and the Federal Power Commission's (now FERC) comprehensive licensing authority, and 
would, if allowed, constitute a state veto over the project. Id, at 506-507. 
This preemption issue, however, is obviously not ripe and should await the issuan~e of a 
I 
legal ruling that could then be measured against the particular facts ofldaho Power's projtct 
operations under its state water rights and the existing and forthcoming FERC licenses for: the 
Hells Canyon Complex and Idaho Power's other projects. As such, the Company reserveslits 
I 
right to so assess any judicial ruling to determine whether it is consistent with Idaho Pow~'s 
I 
current assessment of State law and recognizes a right to "refill" as an element ofldaho P4wer's 
existing water rights after flood control and other operational releases. Accordingly, the 
Company shall stand ready to join issue on this question, should that be necessary, in a context in 
which the Court can address the detailed facts ofldaho Power's particular case. 
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DATED thi~' ofDecember, 2012. 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this t/rfay of December, 2012, I caused to be served a true 
and correct copy of the foregoing OPENING BRIEF to be mailed via U.S. Mail, postage
1 
prepaid, to the following: 1 
IDWR Document Depository 
PO Box 83720 
Boise, ID 83720-0098 
UNITED STATES OF AMERICA/U.S. BUREAU OF RECLAMATION 
David W. Oehlert 
United States Dept. of Justice 
Environmental & Nat'l Resources Division 
999 18th Street 
South Terrace Suite 370 
Denver, CO 80202 
ABERDEEN-AMERICAN FALLS GROUND WATER DISTRICT, 
BINGHAM GROUND WATER DISTRICT, JEFFERSON-CLARK 
GROUND WATER DISTRICT, MADISON GROUND WATER DISTRICT, 
MAGIC VALLEY GROUND WATER DISTRICT and NORTH SNAKE 
GROUND WATER DISTRICT, ABERDEEN SPRINGFIELD CANAL CO. 
Randall C. Budge 
Candice M. McHugh 
101 S. Capitol Blvd., Suite 300 
Boise, ID 83 702 
STATE OF IDAHO 
Clive J. Strong 
Michael C. Orr 
Natural Resources Division 
Office of the Attorney General 
P.O. Box 44449 
Boise, ID 83711-4449 
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MINIDOKA IRRIGATION DISTRICT 
W. Kent Fletcher 
Fletcher Law Office 
P.O. Box 248 
Burley, ID 83318-0248 
BALLENTYNE DITCH COMPANY, BOISE VALLEY IRRIGATION DISTRICT, 
CANYON COUNTY WATER DISTRICT, Et AI 
Daniel V. Steenson 
Bryce Farris 
Ringert Law Chartered 
P .0. Box 2773 
Boise, ID 83701-2773 
AMERICAN FALLS RESERVOIR DISTRICT NO. 2 
C. Thomas Arkoosh 
Arkoosh Eiguren LLC 
P. 0. Box 2900 
Boise, ID 83701 
FREMONT MADISON IRRIGATION DISTRICT 
IDAHO IRRIGATION DISTRICT 
Jerry R. Rigby 
P0Box250 
Rexburg, ID 83440-0250 
BIG WOOD CANAL COMPANY 
Craig Hobdey 
P.O. Box 176 
Gooding, ID 83330-0176 
PAYETTE RIVER WATER USERS ASSOCIATION 
PIONEER IRRIGATION DISTRICT 
Scott L. Campbell 
Andy Waldera 
Moffatt, Thomas, Barrett, Rock & Fields, Chartered 
P.O. Box 829 
Boise, ID 83701-0829 
CITY OF POCATELLO 
Josephine P. Beeman 
Beeman & Associates, P. C. 
409 W. Jefferson St. 
Boise, ID 83702 
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U.S. BUREAU OF RECLAMATION 
Regional Director, PN Region 
1150 N. Curtis Rd., Ste. 100 
Boise, ID 83706-1234 
A&B IRRIGATION DISTRICT, BURLEY IRRIGATION DISTRICT, 
MILNER IRRIGATION DISTRICT, NORTH SIDE CANAL COMPANY, 
TWIN FALLS CANAL COMPANY 
John K. Simpson 
Travis L. Thompson 
Barker, Rosholt & Simpson 
195 River Vista Place, Suite 204 
Twin Falls, ID 83303-485 
BLACK CANYON IRRIGATION DISTRICT 
NEW YORK IRRIGATION DISTRICT 
Charles McDevitt 
P.O. Box 2564 
Boise, ID 83701-2564 
UNITED WATER IDAHO, INC 
Michael P. Lawrence 
601 W. Bannock St 
P.O. Box 2720 
Boise, ID 83701-2720 
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Albert P. Barker, ISB No. 2867 
Shelley M. Davis, ISB No. 6788 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St., Ste. 102 
Charles F. McDev· , ISB 1iUS"R31CT COUA - SABA 
McDEVITI & MI LER, LLfi'ifth Judicial District 
420 w. Bannocks . County of Twin Falls - State of Idaho 
P.O. Box 2139 
Boise, ID 83701-2139 
Telephone: (208) 336-0700 
Facsimile: (208) 344-6034 
Attorneys for Boise Project Board of Control 
P.O. Box 2564 
Boise, ID 83701-2 64 DEC 2 0 2012 
Telephone: (208) 43-7500 
Facsimile: (208) ~912 '--------1-....J 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF TH 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
) 
) Subcase No. 00-91017 
) 
) OPENING BRIEF OF THE BOISE 
) PROJECT BOARD OF CONTRpL, 
) AND NEW YORK IRRIGATION 
) DISTRICT ____________________________ ) 
COMES NOW, New York Irrigation District, and the Boise Project Board of Control, by 
and through their undersigned attorneys, and hereby submit this opening brief addressing ~e 
question formulated by this Court in Basin Wide Issue No. 17, which asks "Does Idaho law 
require a remark authorizing storage rights to 'refill,' under priority, space vacated for flood 
control.n Order Designating Basin Wide Issue 00-91017, Sept. 12,2012, p. 5. 
I. INTRODUCTION 
This Basin Wide issue has arisen from concerns raised by water users in Basins 63 and 
65, among others, that the position being taken by the State of Idaho in Basin 01 sub-case~ 
dealing reservoir operations could have adverse impacts on reservoir operations elsewhere in the 
State. It appears that the State's single·minded obsession with certain policies about flowsi at 
OPENING BRIEF OF THE BOISE PROJECT BOARD OF CONTROL, AND NEW 
YORK IRRIGATION DISTRICT 
Clerk 
Milner dam is leading it to ignore the consequences of its broad reaching pronouncements bf 
what the law should be governing water users elsewhere in the state. 
The Court is right to treat the terminology used in this Basin Wide proceeding carefully. 
Words matter. Terms that are tossed around loosely, as they have been in the Basin 01 
proceedings and in this proceeding, have the potential to lead to ineffective and dangerous 
precedent. 'Refill' is such a term. Even the State agrees that the term is ambiguous and has1no 
I 
settled legal meaning. 1 Yet, the water users are faced with significant consequences from t'e 
choice of words used in this Basin-Wide issue designation, and how the Court defines the~. 
' 
What matters to the irrigators in Basin 63 is that they are the owners of equitable tit~e to 
the water rights for storage in the Boise River reservoirs. They bought and paid for those 
reservoirs. They should be able to put them to use to maximize the beneficial use of their water 
rights. The position being taken by the state would allow someone else, someone who has *ot 
paid for the reservoirs, to take the water that has historically been used by the owners of the 
storage rights. Such a result would be unjust, contrary to Idaho's prior appropriation doctri*e, 
I 
contrary to Idaho's constitution, and cannot be countenanced by this Court. I 
The Boise Project Board of Control submits that no remark is necessary to allow th¢ 
owners of a water right to continue to fill the space vacated in priority after the operator of the 
reservoir has released water for flood control operations. First, water released for flood control is 
not stored for the irrigation storage function of the water rights in the reservoir and so those 
rights h~ve not filled. Second, the water released is not properly chargeable to the irrigation from 
storage right because it was not used for that purpose. Third, the historic operation of the 
reservoirs in Basin 63 reveal that water that re-enters the reservoir after flood control releases has 
1 See State ofldaho's Response to Motion for Leave to File Amicus Brief, sub-case no. 01-2064 et seq., June: 19, 
2012, p. 9 ... More importantly, there is no question that the central issue of the State's Motion the definition of 
'fill' and the priority of 'refill' -remain in dispute." 
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been dedicated to the continued fill of the storage rights, and therefore, pursuant to Art. xY, 
section 4 of the Idaho Constitution, and Idaho Code§ 42-101, the irrigators through their \ 
beneficial use of those waters have the right to continue that use. Furthermore, in Basin 63~ the 
I 
State ofidaho and any other party to the SRBA is estopped from re-opening the partial de~rees 
I 
entered for the storage water rights in Basin 63 to take away the existing right to continue to fill 
in priority following flood control releases. 
II. ANALYSIS OF IDSTORICAL OPERATIONS IN BASIN 63 
The Board of Control recognizes that the Court has admonished the parties against : 
! 
litigating the individual factual circumstances concerning individual reservoirs in this the ijasin-
Wide Issue. However, the factual background of the development of Basin 63 is relevant tq a full 
understanding of how the Court's ruling in this Basin-Wide Issue would impact operations: in the 
I 
Basin. Accordingly, a brief review of the facts is supplied for context. 
A. History of the Development of the Boise Project; 
The reservoirs on the Boise River Basin affected by flood control are Arrowrock (~ater 
I 
right no. 63-303), Anderson Ranch (water rights no.63-3614), and Lucky Peak (water righ~no. 
63-3618). These are all federal reservoirs. The water rights are held in the name of the BuJau of 
Reclamation, but the equitable ownership of the rights is held by the irrigation entities 




In 1906, private interests turned over the New York Canal to the United States to b~ 
I 
incorporated into the Boise Project. New York Canal Co. v. United States, 277 F. 444, 44S,(D. 
I 
Idaho 1913). The New York Canal Company assumed the responsibility of managing the 
2 For a more detailed history oftbe Boise Project, see "The Creation and Evolution of the Boise Project tbrou~ 
Collaboration Among Local, State and Federal Interests," A. Barker, tbe Advocate Vol. 53, No. 11/12, pp. 35-38 
(Dec. 2010). 
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Reclamation works and operating the storage water delivery to landowners from Arrowrock 
i 
Reservoir. See New York Canal Co. v. Bond, 265 F. 228, 229 (9th Cir. 1920); also see N~w York 
i 
Canal Co. v. Bond, 273 F. 825 {D. Idaho 1921). 
In 1926, the Boise Project districts each entered into substantially similar repaym~nt 
contracts with the United States which provide that the districts purchased the space in 
I 
Arrowrock Reservoir built by the United States. In Re Wilder Irr. Dist. v. Jorgensen, 64 ktaho 
538, 541, 136 P.2d 461 (1943), also see U.S. v. Pioneer I". Dist., 144 Idaho at 114-115, ,57 
P.3d at 608-609 (2007). I 
By 1941, it was clear that there would be insufficient water supply in Arrowrock f?r 
proper reclamation and irrigation of lands within the districts. Accordingly, the districts eptered 
into reimbursement contracts with the United States for storage rights in the Anderson R~ch 
Reservoir, which was then under construction. In Re Wilder Irr. Dist. v. Jorgensen, 64 Idaho 
538, 541, 136 P.2d 461 {1943). Like the 1926 contracts, these new contracts were subs~tially 
similar among the five districts within the Board of Control. The 1941 contracts for ownership 
i 
of space in Anderson Ranch reservoir were confirmed by the district court and the Supre~e 
Court. In Re Wilder Irr. Dist. v. Jorgensen, 64 Idaho 538, 136 P.2d 461 {1943). . 
A number of irrigation entities acquired interests in the waters of Lucky Peak. A 1~54 
supplemental contract signed by the irrigation entities recognizes that the United States may 
jointly operate the Arrowrock, Anderson Ranch and Lucky Peak Reservoirs. Affidavit of 
Shelley M. Davis in Support of Opening Brief of the Boise Project Board of Control, (he~inafter 
"Davis Aff."), Ex. 1, 1954 Bureau of Reclamation Contract with Wilder Irr. Dist.3 That c6ntract 
l 
i 
3 The Boise Project Board of Control hereby requests, pursuant to Idaho Rule of Evidence 20 1, that this couh take 
judicial notice oftbe documents appended to the Affidavit of Shelley M. Davis in Support of Opening Briefbfthe 
Boise Project Board of Control. submitted herewith. The Comprehensive State Water Plan excerpts for the Boise 
River are legislatively conftnned portions ofthe Idaho Water Resource Board's 1996 Idaho State Water Plan, the 
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i 
also expressly recognizes that, ifthe flood control operations and joint operations ofthe ~ 
reservoirs cause a shortage in water that would otherwise be made available to the distri~ts, the 
United States must credit and make available to the districts, out of the water that accrue(! to the 
I 
storage rights in Lucky Peak, an amount of stored water equal to the amount of water lost to the 
! 
District in the other reservoirs as a result of the joint flood control operations. Id at Art. 7. 
The Boise Project irrigation districts have faithfully carried out their obligations 4Jlder the 
repayment contracts with the United States and have fully repaid the cost of construction !of the 
Arrowrock and Anderson Ranch facilities. U.S. v. Pioneer Irr. Dist., 144 Idaho 106, 114-~115, 
157 P.3d 600, 608-609 (2007). As of2007 Lucky Peak facilities costs had not been repai~ fully. 
/d. 
B. Historic Treatment of R s rvoir Fill After Flood Control in the Boise River B in: 
The total production of the Boise River in an average water year is 1.414 million •ere-
feet. Davis AfT., Ex. 2. Ptesentation of Brian Sauer, Bureau of Reclamation hydrologist tf IDWR 
Water Supply Committee, April2012. The file can be located at the Department's website 
http://www.idwr.idaho.gov/Browse/Waterinfo/WaterSup_ply/Presentations/2012/April/. I 
Arrowrock stores 272,000 acre-feet, Anderson Ranch 413,000 acre-feet, and Luck Peak *4,000 
acre-feet, for a total ofless than one million acre-feet of storage. Davis Aff., Ex. 3, Affid~vit of 
I 
Mary Mellema submitted Feb. 5, 2008, in SRBA sub-case No. 63-3618, also see water ri'ht nos. 
Boise River Flood Control Management Report of November 1974 are matters of State Public Record. as is the 1985 
Water Control Manual for Boise River Reservoirs. Pursuant to Evidence Rule 20 l, these documents are noti subject 
to "reasonable dispute" and are "capable of accurate and ready determination by resort to sources whose 3' uracy 
cannot reasonably be questioned." Further, the remaining documents are all "records, exhibits or transcripts ftom the 
court file" in SRBA sub-case no. 63-3618 or consolidated sub-case no. 00-91063 and copies of such recOil . are 
provided for the Court's convenience. "A court shall take judicial notice if requested by a party and supplied with 
the necessary information," when the party requests judicial notice and the records are contained in the court's file in 
the same or a separate case. Id. R. Ev. 201. 
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63-303, 63-3614, and 63-3618. Clearly, these reservoirs cannot capture the entire flowof~he 
Boise River, and, since their construction, have released water for flood control. 
In the 1950s, the Corps of Engineers and the Bureau of Reclamation entered into an 
i 
agreement to memorialize how flood control operations would be coordinated between th~ two 
existing Reclamation facilities, Anderson Ranch and Arrowrock, and the Corps facility, Lucky 
I 
I 
Peak. Davis Aff., Ex. 4, Water Control Manual Excerpts, p. 1-1. For as long as the facilitiqs have 
i 
existed, flood releases have occurred and 'refill' behind those releases has taken place to er· sure 
that the spaceholders water rights are filled. . 
In May 1974, Governor Andrus requested that the Idaho Department of Water Re,urces 
conduct an analysis of how to improve flood control operations on the Boise River. Davis .1'\ff., 
I 
Ex. 5, November 1974 Review of Boise River Flood Control Management, p. iii. The 
I 
Department's report makes it clear that the Department understood that water to serve irrigation 
from storage water rights depends on the ability to refill the system after flood control rele~es 
occur. /d., at p. 70. The Department's Report concludes: 
The effect of taking a greater refill risk on irrigated agriculture and reservoir 
recreation has not been evaluated. The purpose of this report has been to examine 
the various potentials for improving the flood control operation but not to select a 1 
preferred operation. Several levels of refill risk have been discussed and each 
would have a different impact. In the detailed studies for manual revision, the 
trade-offs between flood control and other reservoir uses should be evaluated 
before a new operating plan is selected. 
/d. None of the risks the Department described mentioned the Department's current positif.],n that 
the spaceholders could only fill after every other past, present and future appropriator had tpeir 
I 
I 
rights filled. The manual referenced in the statement is the Water Control Manual for BoisJ 
River Reservoirs (hereinafter "Control Manual"). 
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The 1985 Control Manual was prepared in response to the 1974 Flood Control 
I 
Management report to update the I 954 Memorandum of Agreement concerning flood coJtroi in 
the Boise River basin. Davis AfT., Ex. 4, Water Control Manual Excerpts, p. 1-l. Beginning in 
i 
1953, through the creation of the Water Control Manual in 1985, "the Boise River reservoirs 
were regulated under the terms of a Memorandum of Agreement between the Departmen~ of the 
Anny and the Department of the Interior." Id., p. 3-4. Pursuant to the terms of the Contro~ 
Manual, it is again clear that water to fulfill irrigation from storage largely depends on 'refill' of 
the reservoir system after flood control releases. The Control Manual states: 
In many years the flood control regulation extends several weeks into the 
irrigation season. When Lucky Peak flood control releases are equal to or greater 
than the demand for irrigation water (all users are receiving an adequate supply), 
the entire release is considered surplus to the Boise River and the above i 
computation of natural flow diversion by user is not necessary. During this periodj 
no charges are made against stored water supplies. -[ 
Davis AfT., Ex. 4, pp. 7-26. This represents an implicit recognition that water released for bood 
control is not considered to be the same water released to fulfill irrigation from storage 
obligations, and that 'refill' of the system after flood control releases is necessary to meet 
existing irrigation water right demands. 
i 
The Idaho Water Resource Board's 1990 Comprehensive State Water Plan: South Fork of 
I 
the Boise River Sub-Basin, states, "[s]ince January 1980, the Idaho Department of Water I 
I 
Resources has issued no water right permits for consumptive use of water during the period June 
15 to November 1 on the Boise River and its tributaries above Lucky Peak Reservoir. Water in 
the affected area has been judged to be fully appropriated, and therefore no additional 
i 
consumptive use can be permitted." Davis Aff.,. Ex. 6, Excerpt of 1990 Comprehensive Slate 
Water Plan, South Fork Boise River Sub-Basin, 1990, Re-adopted 1996, p. 21. 
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When the Idaho Water Resource Board adopted the Upper Boise River Basin Plan1B 
portion of the State Water Plan in December 1992, the Board again recognized: 
Since January 1980, the IDWR has issued no water right pennits for consumptive : 
uses dwing the period June 15 to November 1 on the Boise River and its 
tributaries above Lucky Peak Reservoir. In May 1992, a moratorium on most new 
ground and surface water uses was imposed by IDWR for the duration of the 
current drought. ... All Attowrock's active capacity of286,000 AF has been 
allocated by the Bureau of Reclamation for irrigation. (IDWR, 1974). Lucky 
Peak, on the other hand, has 111,950 AF allocated to irrigation companies or 
canal districts, and 152,300 AF that is allocated or reserved for stream flow 
maintenance, 50,000 AF of which IDFG can use (USACE, 1988a). 
\ 
Davis Aff., Ex. 7, Excerpt of Comprehensive State Water Plan, Upper Boise River Basin, I 
December 1992, p. 30. At least as early as 1980, IDWR and the Idaho Water Resource Bord 
recognized that the Boise River system was fully appropriated. Yet, today the State's curre. t 
! 
position is that there is 'unallocated' space in the Boise River reservoir system to be made 
available for other users to the detriment of the spaceholders. 
As further evidence of the Department's recognition of the fully allocated nature o~the 
! 
I 
Boise River system, most of the natural flow water rights identified by the Department as junior 
. 
to the Boise River reservoir storage rights were issued with remarks that limit the ability o~ those 
! 
junior natural flow water rights to exercise those rights to only those times when flood control 
I 
water is being released in the system. There are nine variations of such remarks identified 9n 
those rights by counsel for the Boise Project, but a good exemplar is listed below: 
i 
Diversion for irrigation under this water right prior to April 1 and after October 31 ~hall 
occur only as authorized by the Water District 63 Water Master and only when the water 
is being released for flood control by the United States from the Lucky Peak Dam o~tlet 
under procedures and requirements for the Memorandum of Agreement between th~ U.S. 
Department of the Army and the U.S. Department ofthe Interior for Flood Control I 
Operation of the Boise River Reservoirs, dated November 20, 1953, the Water Control 
Manual for the Boise River Reservoirs dated April 1985 and any future amendment~ or 
revision made thereto pursuant to state or federal procedures or law; provided that apy 
such use of this water right prior to April 1 and after October 31 shall be subordinated to 
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water rights for storage in Lucky Peak Reservoir, Lake Lowell, Arrowrock Reservpir, 
and/or Anderson Ranch Reservoir, as decreed in the SRBA Case No. 39576. ! 
i 
I 
Davis Aff., Exs. 8 and 9, List of Junior Natural flow water rights provided by IDWR, and 1 
exemplar Basin 63 water rights containing the above discussed limiting remarks. 
I 
The State's position that as a matter oflaw 'refill' after flood control of the spaceh~lders' 
water rights is subordinate to all of these later in time rights would reverse the subordinati~n 
relationship already expressly part of the Boise River natural flow water rights below LucJy 
I 
Peak dam. 
During proceedings in SRBA sub-case no. 63-3618, Robert J. Sutter, provided an I 
affidavit explaining the manner in which the water rights accounting system in the Boise ~ver 
! 
basin works. Davis Aff., Ex. 10, Affidavit of Robert J. Sutter, sub-case no. 63-3618, dated feb. 
12,2008. Mr. Sutter was the hydrology section manager for IDWR from 1995 to 2002, anJ "[i]n 
i 
1986 ... developed the Boise River Water Right Accounting computer program .... and the Bpise 
I 
River Storage Allocation computer program ... for the Boise River." Id., pp.l-2. Mr. Sutter l 
I 
provides an excellent description of the distinction between the terms 'paper fill' and 'phy$ical 
fill' as used by the state in these proceedings. He states: 
For each day after November 1, the Accounting Program calculates the amount of 
water that is credited to each of the Boise River Reservoirs, Arrowrock, Anderson 
Ranch, and Lucky Peak, according to their respective storage rights. The 
accumulated amount of storage credited to the right is often tenned ''paper fill," as 
opposed to the measured contents of the reservoir, which tenned ''physical fill." 
The physical fill in a reservoir seldom equals the paper fill because: a) the system 1 
(Arrowrock, Anderson Ranch, and Lucky Peak reservoirs) storage fill and use is 
not reconciled until the end of the irrigation year; and b) the three Boise River 
reservoirs are operated as a system and therefore storage water credited "on 
paper" to one reservoir can physically be stored in a different reservoir. The 
Accounting Program only accounts for the fill of the reservoir storage right. The 
Accounting Program does not calculate the amount of storage water that accrues 
to individual space entitlement. 
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i 
/d., pp. 2-3. There are several important conclusions to be drawn from this statement, in~uding 
! 
the fact that since the storage fill is not "reconciled until the end of the irrigation year," apd 
additionally since the accounting program "does not calculate the amount of storage wat¢r that 
accrues to individual space entitlement/' then it would be impossible for the State to make a 
determination during the irrigation season when the spaceholders' right could or could nqt be 
filled in priority. /d. I 
An important observation provided by Mr. Sutter concerns the importance of storlge 
'refill' to the actual physical fill of the reservoir, which as he explains is the full storage rfght or 
allocated space of the reservoir. 
As the flood control operation typically progresses, the reservoirs cease storage 1 
releases and begin to physically refill as the high runoff is then stored to prevent [' 
downstream flooding. The Accounting Program tracks the amount of natural flow 
stored during the refill phase of a flood operation as "unaccounted for" storage. I 
When the accumulation of "unaccounted for" storage ends, the flood operation is : 
completed. The end of flood operations typically occurs sometime from April 
through July. At the end of the flood operation, ideally the amount of 
"unaccounted for" storage will be equal to the amount of storage released for 
flood control so that the amount of water stored physically in the reservoirs will 
be equal to the paper fill, which is 1 00 percent of the storage right (or allocated 
storage). If the "unaccounted for" storage is less than the storage released for 
flood control, this shortfall is tenned the "failure to refill due to flood control." 
Davis Aff., Ex. 10, pp. 4-5. Mr. Sutter's definition ofthe space vacated for flood as 
"unaccounted for storage .. and his explanation of the refill period providing the "allocat~ 
storage" to be delivered during the irrigation season directly conflicts with the State's curtent 
I 
position and its insistence that its new position does not change the status quo.4 Storage s~ace 
i 
vacated for flood control has not historically been charged against the spaceholders' a1Io4ted 
' 
4 See State ofldaho's Response to Motion for Leave to File Amicus Brief, June 19, 2012, p. 14; "The State's 
summary judgment motion would only continue the status quo-which is what the Movants [sic] claim to seek." 
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i 
storage in the Basin 63 reservoir system, and refilJ has been depended on and beneficiall~ used 
by spaceholders to fulfill their irrigation allocation during the irrigation season. j 
As a part of the same sub-case proceedings, Mary Mellema of the Bureau ofRecl~tion 
submitted an affidavit stating that "[alfter flood control operations have occurred and the I 
I 
reservoirs fill to the maximum reservoir level expected to occur during that irrigation sea~n, 
IDWR uses the Boise River Storage Program to allocate storage to the various contractoi and 
purposes. At this time, any shortages that need to be made up to the various Reclamation I 
I 
contractors in Anderson and Arrowrock, due to flood control operations in the Boise Projfct, 
i 
pursuant to the 1985 Water Control Manual and contracts, occurs." Davis AfT., Ex. 3, p. ~- Ms. 
Mellema's statement that allocation to contractors occurs "after flood control operations tiave 
' 
irrigation season:' confirms Mr. Sutter's observation that 'refill' after flood control oper¥ions 
' has historically been allocated to contractors in the storage system, and that water has b~ 
i 
beneficially used by those contractors throughout the existence of the Boise River storage! 
system. 
The State's new position that water re-entering the system after releases for flood +ontrol 
is 'unallocated' water subject to future appropriation is incorrect. The remark that the statb 
proposed in Basin 01, in order to allow refill of space vacated in the reservoir system for food 
control, and that the storage contractors' rights to that water would be subordinated to all ~xisting 
and future natural flow water rights, is contrary to the historical operations of the Boise IJver 
l 
basin, is contrary to the prior appropriation doctrine, and cannot be sustained under Idaho ~aw. 
OPENING BRIEF OF THE BOISE PROJECT BOARD OF CONTROL, AND NEW 
YORK IRRIGATION DISTRICT 
11 
III. ARGUMENT 
A. Water Released for Flood Control is Not Released to FulfiH the Irrigation from 
i 
Beneficially Used Water Re-Entering the Reservoir System after Flood Control Releases !since 
the Creation of the System: 
I 
The Boise Project Board of Control, and other irrigation entities in Basin 63 and ~5, 
initially petitioned this Court to Designate Basin-Wide Issue 17 in response to positions tfken by 
the State in certain Basin 01 reservoir water right proceedings. In those proceedings the S~ate 
requested that a remark be added to certain Bureau of Reclamation storage water rights tq 
I 
authorize continued storage of water entering the reservoir after the State's water right 
' 
accounting system indicates that the reservoir has 'filled' on paper. The remark sought by: the 
State would state: 
This right is filled for a given irrigation season when the total quantity of water 
that has accumulated to storage under this right equals the decreed quantity. 
Additional water may be stored under this right but such additional storage is 
incidental and subordinate to all existing and future water rights. 5 
I 
The State's current position is tmclear. Perhaps the State no longer argues that no fin can 
take place after flood control without specific authorization in the water right. The State ~d not 
challenge the Special Master's holding in his order on Summary Judgment in the Basin 0~ 
' 
proceedings, that Idaho "has no one-fill rule," and "there are no settled definitions of fill qr refill 
for reservoirs." 6 In certain filings leading to this Basin-Wide proceeding the State has insinuated 
that it is not the proponent of any remark, but it did not withdraw its request for the above•stated 
I 
5 See Memorandum in Support ofState ofldaho's Motion for Partial Summary Judgment("State's SJM"), Feb. 21, 
2012, pp. 6-7. 
6 See Order on Motions for Summary Judgment, Sub-case nos. 0 1·2064 and 0 l-2068, et seq., July 27, 2012. 
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remark.' The State's proposed remark suggests that fill after flood control is not an element of 
the water right, and that the water users have no right to rely on the ability to fill the reservoir 
once water is released to protect life and property. 
This approach violates Idaho law. The Supreme Court has held that the law must be 
construed to allow irrigation districts to maximize their ability to furnish water to their 
landowners. 
The dominant pwpose of our irrigation district law is to facilitate the economical 
and permanent reclamation of our arid lands, and it must be the constant aim of 
judicial construction to effectuate that purpose so far as consistent with the whole 
body of our law. The continued existence of an irrigation district depends on its 
ability to furnish water to land owners within the district .... In the absence of .... 
the right to furnish an adequate water supply ... , the very purpose and object of the : 
district would be thwarted and the growth and development ofthe state retarded 
to its serious detriment. 
In Re Wilder lrr. Dist. v. Jorgensen, 64 Idaho 538, 550, 136 P.2d 461,466 (1943), quoting! 
Nampa & Meridian lrr. Dist. v. Petrie, 28 Idaho 227,238, 153 P. 425, 153 P. 425,429 (1915). 
The State's argument turns this maxim on its head. Irrigation districts would not be able to 
reliably furnish water to its landowners if the State provides the water that refills the reservpirs to 
satisfY its rights to later in time future appropriators. 
The State's contention that subordinating the rights of irrigation entities to water reJ 
! 
entering the reservoir after flood control releases, and after the reservoir has filled on paper! "is 
consistent with the historic reservoir operations and water rights administration," in the Boise 
River basin is incorrect.8 As the facts set out in Section II of this brief demonstrate, the Boite 
River basin reservoir system has historically depended upon water entering the reservoir to 'be 
I 
I 
stored after flood control releases have been completed, in order to fulfill the spaceholder'si 
7 See State ofldabo's Response to Motion for Leave to File Amicus Brief, sub-case no. 01-2064 et seq., pp. 8~9. 
1 See State's SJM, p. 6. 
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inigation needs. The Control Manual, in place since 1985 specifically states the following 
concerning •refill': 
c. Refill Requirements: Flood control regulation during the re-fill period (l April 
through 31 July) requires the use of snowmelt runoff to refill flood control spaces 
within the Boise River reservoirs. Refill rates for these flood control spaces must 
be controlled such that the regulation objective of 6,500 cfs at the Glenwood gage 
is not exceeded and the required reservoir project spaces are refilled at the end of 
the snowmelt period. Premature filling of these spaces (before natural floodflows 
had decreased to regulation objective levels) would result in extensive flood 
damages below Lucky Peak Dam. Reservoir regulation during the refill period is 
1 
nonnally the most difficult and most critical ofthe three flood control periods. 
Therefore, it is absolutely essential that required minimum flood control spaces 
and space distributions be maintained while the reservoir projects are being 
refilled. Reservoir releases must be scheduled such that flood control 
requirements are not violated; and yet, release fluctuations at Lucky Peak must be 
limited as much as practical to avoid unnecessary interference with inigation 
diversions during the period. 
Davis Aff., Ex. 4, p. 7-11. The 1985 Water Control Manual, created as a result of the 
following the flood control season. Davis Aff., Ex. 3, Mellema Aff., p. 3. The spaceholdett have 
relied upon, and historically delivered, this water to fulfill their obligations to landowners itt the 
inigation districts. The State's current position that refill of the reservoir can be accomplished 
only if such water is subordinated to all existing and future natural flow water rights destroys that 
I 
settled history and expectation. 
Prior to the adoption of the Boise River Control Manual in 1985, flood control was 
governed by the "Reservoir Regulation Manual for Boise River Reservoirs" dated August 1956, 
and by a Memorandum of Agreement Between the Department of the Anny and the Department 
ofthe Interior for Flood Control Operation of the Boise River Reservoirs, dated November 1953. 
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Importantly, certain of the continuing requirements held over from the 1953 Memorandwn of 
Agreement, include: 
-Protection of space allocations in Arrowrock, Anderson Ranch, and Lake Lowell 
against water loss as a result of flood control operations. 
-Specification of a maximum regulated flow objective of 6,500 cfs below 
diversion dam at the Glenwood gage during the reservoir refill period. 
-Provision of evacuation and refill sequence among the three reservoirs. 
Davis Aff., Ex. 4, p. 3-4 and 3-5. 
The Boise Project spaceholders in the Boise River basin reservoir system have bJn 
beneficially using water that 'refills' the storage system after releases for flood control si~ce the 
reservoir system was created, and prior to the proceedings in Basin 01 where the parties there 
I 
raised the issue of a 'refill' remark, the State never raised the issue of subordination duriqg the 
i 
Basin 63 proceedings leading to the partial decree of the storage water rights. All have gdne to 
partial decree without any remark to authorize 'refill' of the system, or subordinating that[ right to 
future users. 
The Boise River reservoir system spaceholders and landowners have a strong and ~alid 
I 
water right to those waters that re-enter the reservoirs after flood control releases. As the I 
I 
Supreme Court found in Ickes v. Fox, 300 U.S. 82 (1937), "[a]ppropriation was not made ror the 
I 
use of the government, but, under the Reclamation Act, for the use of the landowners; an4 by the 
I 
terms of the law and of the contract already referred to, the water rights became the propef'ty of 
the landowners, wholly distinct from the property right of the government in the irrigation 
I 
i 
works." ld., at 95. The Idaho Supreme Court specifically recognized that this interest is alwater 
right, not something less, as the State now suggests. US. v. Pioneer lrr. Dist., 144 Idaho l06, 
157 P.3d 600 (2007). There the Idaho Court held, "[b]ased upon the United States Supreme 
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Court cases, the Reclamation Act, the Idaho Constitution, Idaho Statutory and case law, lt is 
clear that the entity that applies the water to beneficial use has a right that is more than a\ 
contractual right. The irrigation entities in this case act on behalf of those that have applied the 
water to beneficial use and repaid the United States for the cost of the facilities. The irrigation 
districts hold an interest on behalf of the water users pursuant to state law, and consistent with 
the Reclamation Act." ld. at 115, 157 P.23d at 609. 
The Supreme Court, in reaching this conclusion, relied on the nature of the appropriation 
by the irrigators, and Idaho law: I 
In Idaho it is 'a well-settled rule of public policy that the right to the use of the , 
public waters of the state can only be claimed where it is applied to a beneficial : 
use in the manner required by law.' Albrethsen v. Wood River Land Co., 40 IdahJ 
49, 60,231 P. 418,422 (1924). Under the constitutional method of appropriation, 
appropriation is completed upon application of the water to the beneficial use for 
which the water is appropriated. When following the constitutional method, one 
'must depend upon actual appropriation, that is to say, actual diversion and 
application to beneficial use.' Basinger v. Taylor, 36 Idaho 591.598, 211 P. 1085, 
1086-87 (1922). 
/d. at 110, 157 P .3d at 604. The Court went on to state that, "[t]he requirement of beneficial use 
is repeatedly referred to throughout the Idaho Code. Beneficial use is enmeshed in the natue of a 
water right, which is explained in I.C.§ 42-101[.]" 
Idaho Code § 42-10 l states in pertinent part: 
[T]he right to the use of any ofthe public waters which have heretofore been or 
may hereafter be allotted or beneficially applied, shall not be considered as being 
a property right in itself, but such right shall become the complement of, or one of 
the appurtenances of, the land or other thing, to which, through necessity, said 
water is being applied; and the right to continue the use of any such water shall 
never be denied or prevented from any other cause than the failure on the part of 
the user thereof to pay the ordinary charges or assessments which may be made to: 
cover the expenses for the delivery of such water. 
Here, the Basin 63 irrigation entities and their landowners have regularly and repeatedly put the 
water that has entered the storage space vacated for flood control releases to beneficial use. They 
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have also fully and completely repaid the costs of the construction of the Anderson Ranc~ and 
Arrowrock reservoir facilities. U.S. v. Pioneer Irr. Dist, 144 Idaho at 110, 157 P.3d 600, ~04 
(2007). 
As a result of this beneficial use of 'refill' the water has become an element of thd 
underlying licensed and decreed water rights for the Boise River basin storage facilities. The 
State cannot now reverse its position and attempt to take that water for future beneficial users in 
the valley. 
IV. REQUEST FOR RELIEF AND CONCLUSION 
For all of the foregoing reasons, the Basin 63 parties request that this Court hold tl,lat no 
remark is necessary on a storage water right for that right to continue to fill, in priority, a~er 
! 
space has been vacated in the reservoir for flood control. These parties have demonstrated: that 
! 
I 
water reentering the Boise River reservoirs after flood control operations have ceased has been 
relied upon to deliver irrigation water for the beneficial use of the irrigators and landowners, and 
the State cannot now take a contrary position. 
Dated this 20th day of December, 2012. 
BARKER ROSHOLT & SIMPSON LLP McDEVITT & MILLER, LLP 
//(( ~----~ -~ 
4 .J ~c ~~ ___) 
- Shelley M. Davis 
Attorneys for Boise Project Board of Control 
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Subcase Nos.: 00-91017 
UNITED STATES* OPENING BRIEF 
ONBASIN .. WIDEISSUBNO.l7 
Thia Court hu deaiptcd the followf.ns u Bum Wide Iuuc No. 17: 
"Does Idaho law require a remark authorizing storage rights to 'refill,' under priority. space 
vacated for flood control?" 
, 
ORDER DBSlONA'rniG BASIN WIDE ISSUB at S (Sept 21, 2012) (''Deaignation Order") (emphasis 
in orl&Jua1).1 AJ is explained below, Idaho law entitles the B\U.'Uu of Reclamation 
v 
Mia noted below, in prior briefing no pany baa disputed Reclamation's ability to 
refill its reservoln; the issue bas been whether refill may be done under the priority of 
Reclamation's storage water rights. By emphasizing that the issue before the Court is whether 
"reftlr' can occur ln priority, the Court effectively affirmed that no remark is necessary for 
"refill" clone using water that can be stored without inJury to other water rights. 
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("Reclamation") to refill, under priority, space in its reservoirs vacated for flood control 
purposes. 
Blldtground 
As the Court is well aware, Reclamation operates a number of large reservoirs 
within the bounds of the SRBA. Flood control operations are the process by which Reclamation 
•'main1aJ.ns sufficient capacity ln [a] reservoir to handle sprins flows in order to eliminate or 
minimize tloocttns downstream." Burgeaa v. Salmon Rmr Cll1141 Co .. Ltd., 119 Idaho 299, 304. 
805 P.2d 1223, 1228 (1991). Absent adequate space to captUre the spring run-off, water would 
run over the top of the dam and cause lloodln& downstream. u happened periodically prior to the 
construction oftho federal reservoir systems. 
Because of the potential for lou of life and property trom a flood, tlood control 
operations have long been required by the common law. S11 KIDU v. Utah Power & Llrht Co., 
117 Idaho 901, 902, 792 P.2d 926, 927 (1990) (Flood control ''is imposed by common law 
negllpnce principles").2 For federal reservoira. flood control operations may be imposed by 
statute or by administrative means. E.g., Pub. L. 81-864, 64 Stat. 1083 (1950) (Palisades 
ProJect); Pub. L. 83-660.68 Stat.794 (1954) (Boise Project). 
Flood control operations are driven by consideration of public safety wholly 
independent of the priority system.3 ThoR considerations may compel Reclamation to vacate 
Althouah the common law has long recognized that a roaervoir operator can be 
negligent In its flood control operations, the United States' liability for damaps multfna tiom 
floods baa been strictly limited by statute. &e 33 U.S.C. 702c; AthKllns. Co. v. Unlt1d Statu, 
628 F.2d 1201, 1204 (9* Cir. 1980). 
, As a result, resolution of this matter will have no impact whatsoever on bow 
Reclamation operates it reservoirs for flood control purposea. 
U.S. Openina Brief on Baain-Wide I11ue No. 17- pap 2 
3/9 
2012·Dec·21 01:21 PM Department of Justice · ENRD 3038441884 
water previously stored or to pasa water a reservoir would otherwise ltore. "Refill," for the 
purposes of1hls brlet: occurs when Reclamation stores spriDa run·offin reservoir space 
previously vacated tor flood control in order to inorcue the amoWlt of water that is stored and 
available for use.4 
The State hal rceoanfzed the importance of retnl to achievin& both federal and 
state policies: 
.. Refill" operations help maximize the use and value of the federal reservoir 
l)'8tlm in the upper Snake River butn by atorins as mu.oh water u possible above 
Milner Dam, especially for inigation uae. the primary purpose for which the 
reservoirs were authorized. Flows spilling put Milner Dam enter a deep canyon 
and have historically been conaid.erld "lost" or "wasted" for Irrigation purposes, 
and so maximizins the amoWlt of water stored above Milner Dam each year hu 
always been the paramount objective of federal reservoir operations. In-season 
.. refill" operations support this objective and the purpoae of the federal reservoir 
system. 
For the u.me reasons, in·scason ''refill" of the reservoirs above Milner Dam 
effictuates the State ofldaho's "constitutionally enunciated policy of optimum 
development of water resources in the public interest," Baktr v. ()n .. Jda Foodl. 
l11c., 95 Idaho 575, S83, 513 P.2d 627, 63S (1973), which llmDng other things 
seeks to maximize the amoWlt of water available for development above Milner 
dam • • • . nR.efill" directly supports the objective of maxfm1zin& the amount of 
water available for development above MUner Dam by increaaina the supply of 
stored water. 
Memorandum in Support of State ofldaho•s Motion for Partial Summary Jw:fament at 17-18 
(Subcues 01-2064 &: 01·2068) (Jan. 2S, 2012) ("State's PSJ Mem'') (footnotes omitted). The 
abWty to effectively refill Reclamation reservoirs fa of areat Importance to both Reclamation and 
Its contractors because the "increas[ed] supply of stored water" resultina fiom refill means more 
water is available for lrrlaation and other uses. 
Bven the rlaht to refill under priority will not necessarily auarantee a complete 
refill of all vacated space because Reclamation • s ability to reftllls affected by numerous factors, 
includioaan inability to preolscly fon:cast what the volume and timing of the fW1-oft' will be. 
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AIJIIIWIII 
Perhaps in liabt of the importance ofrefil~ durlna proceedinsa in Buill 01 the 
State offered a remark intended to con.finn Reclamation's ability to physically refill its 
reservoirs. 811 Designation Order at 4. Nonetheless, the State sousbt to coDStraio the value of 
the refill process by requestina a ruling that refill be "subordinate to all existing and future water 
rights . ..! /d. 
The State's approach would allow an Infinite number offuture water users to 
appropriate water that has historically been used to refill Reclamation's reservoirs and YIOuld 
leave the reservoirs with 1011 and less water in storaae aa time- and development- marches on. 
Fortunately for Reclamation and the water users dependant on storage water, Idaho law does not 
allow that result 
Fint, a perpetual subordination of''refiU" runs afoul of a fundamental tenet of 
Idaho water law: water is appropriated and decreed for a particular use. E.g., Jones 11. Mc/1tllrr, 
60 Idaho 338, 91 P.2d 373, 379 (1939) (application of water to a beneficial use entitlea the user 
to a decree for the amount of water applied to that use). The rationale underlying the State's 
proposed approach collides with tbis tenet by treatina the storap riaht as if it were appropriated 
t The State defined refill aa storina "additional water," after the quantity of water 
specified in the reservoir's storage water riaht hu entered the reservoir- whether that water was 
paned through the reservoir, stored or vacated for flood control pwposes. S11 State's PSJ 
Mem. at 16·17. 
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for flood control and eff'eotively ohar&ing water to a use- flood control- that is not one of the 
uses set forth on the decrees for Reclamation's reservoirs. 6 
A second long~recognlzed. tenet of Idaho law that th.c State's approach nms afoul 
of is that appropriators are not to be punished for circumstances boyond their control. E.g., 
W•lch v. Garrett, S Idaho 639, Sl P. 40S, (1897). The need for flood control operations are 
circumstances beyond Reclamation's control both because they are driven by weather and 
required by law (and common sense). Deprlvlna R.eclamation of its priority to reftll would 
contravene that rule by effectively punishing Reclamation- and the water users reliant on the 
stored water- with a loss of priority and a dhnfnished supply of water, for undertaking flood 
control operations that are not only required by law but also achieve a. broad public aood. I.C. § 
42-31 02 (•'the protection of life and property from floods is of pat importance to this state"); 
'''also Unlt1d Sttitu "· UnltedStatea FtdllltJI & Guaranty Co •• 11 F.3d S77, S81 (6111 CJr. 1993) 
(flood control is for "tbe benefit of tbe public at large'' (quoting Pltii'IOn "· Unit1d Stat11 D I'll. 
Marah Lumber Co., 119 F.2d 145, 147 (6111 Cir. 1941)). 
The ability to refill its reservoirs after flood control operations is of vital 
importance to Reclamation and its contractors. Fortunately for them, long established tenants of 
Idaho law preclude punishing Reclamation and the contracton for undertaking required flood 
opcrationa by depriving Reclamation of'tbc abUity to refill in priority. 
' Stored water is occasionally made available for use through tbe water bank or 
nmtal pool. Through those procosaea, depoaited water may be appllod to any beneficial use, 
irrespective of Its decreed uses. 
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DATED this ~day of Docomber, 2012 
DA V1D W. GERLER.T 
Natural Resources s.otion 
Environment and Natural R.esources Division 
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UPPER VALLEY WATER USERS* OPENING 
BRIEF ON BASIN-WIDE ISSUE NO. 17 
I.ntroduetion 
Fremont Madison Irrigation District, Blackfoot Irrigation District, and Idaho Irrigation 
District, (hereinafter the Upper Valley Water Users, or UVWU) by and through their attorney of 
record, hereby submits this brief on the basin-wide issue designated by this Court : "Does Idaho 
law require a remark authorizing storage rights to "refill:' under priority, space vacated for flood 
control?" Order Designating Basin-Wide Issue (Sept. 21, 2012) ("Order), at 7. 
The Court has directed the parties to address "whether Idaho law authorizes the refill of a 
storage right, under priority, where water diverted under that right is released for flood control/' 
id at 5. The UVWU contend that although Idaho law does authorize the refill of a storage right, 
it does not authorize the refill of a storage right, under priQrity. when water diverted under tbat 
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sb/RdJDl.BRF 
2/10 
208-356-0768 Une1 Rigby, Andrus & Rigby 18:15:38 12-21-2012 
right has been released for flood control. Refill under priority of the right would be an 
enlargement of the right, and is inconsistent with Idaho law. To be clear, while the UVWU do 
contend that refill under priority of the right is inconsistent with Idaho law, the UVWU believe 
that the ability to refill, not under priority, should be memorialized in the element portion of 
Partial Decrees to such rights in the Snake River Basin Adjudication. However, the UVWU 
disagree that a priority date assigned to the right to refill is necessary, and in fact, the UVWU 
believe that assigning a priority date to the right to refill would be contrary to Idaho Law. While 
it is not the subject of this brief, the UVWU also contend that priority refill is not a historical 
practice and as such, any reliance on historical practice would not support priority refill. 
Argument 
A. Allowing a Priority "RefiU" Would Constitute an Enlargement, Contrary to 
Idaho Law. 
Anytime a water user diverts more water that is allowed under a water right, an 
enlargement has occurred. The Idaho Supreme Court has defined an enlargement in simple 
terms, such as: "Enlargement includes increasing the amount of water diverted or consumed to 
accomplish the beneficial use." Barron v. Idaho Dept. OfWater Res., 135 Idaho 414,420, 18 
P.3d 219,225 (2001). While historical changes in a water right, such as a change in point of 
diversion or change in place of use, may be allowed as an accomplished transfer pursuant to I.C. 
§ 42-1425, the Court has made it clear that an enlargement is not allowed under the 
accomplished transfer statute. City of Pocatello v. Idaho, 152 Idaho 830, 275 P .3d 845 {2012). 
Once an enlargement has taken place, water that would have been available for junior 
appropriators on the same system becomes unavailable, and a per se injury to those junior users 
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exists. /d. 
To determine if a water right has been unlawfully enlarged, one need only look to the 
quantity allowed to be diverted under the water right, and then the amount actually diverted. If 
the diverted amount exceeds the allowed amount, an enlargement has occUIIed. Storage water 
rights, like all water rights, must contain a quantified diversion amount per year. The Court has 
held that water rights must be defmed "in terms of quantity of water per year• A&B Irr. 
Dist., 131 Idaho at 416, 958 P.2d at 573; Lemhi High Flows Order at 10. The UVWU is 
unaware of any case law, statutory law. or constitutional law which allows storage rights to exist 
without the required element of quantity. 
Therefore, the analysis of whether refill under priority to replace water released for flood 
control is consistent with Idaho law must conclude that the diversion of any water exceeding the 
decreed quantity is an enlargement and inconsistent with the law. If water is diverted for a 
storage right diverts in its decreed quantity, any other diversion under that right must be 
considered an enlargement. 
Notwithstanding the above, the UVWU do not believe that non-priority refill would 
constitute an enlargement. At. defmed above, an enlargement of a water right occurs when the 
quantity of water diverted for a water right exceeds the decreed quantity. Insofar as refill occurs 
without being attached to a priority date, (as the UVWU contend that refill procedures have 
historically occurred) it is simply incidental to that water right, and relies solely on the 
availability of excess water. If the refill is only incidental to the water right, it cannot be an 
enlargement of the right. 
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B. Priority Refill Would Create aa Ua..Quantified Right. 
As stated above, the Court has held Idaho Law requires that a water right be defined "in 
terms of quantity of water per year'' A&B 1". Dist., 131 Idaho at 416,958 P.2d at 573; Lemhi 
High Flows Order at 10. The Court bas stated that this requirement is "essential to the 
establishment and granting of a water right." ld The Court has further held that language which 
eliminates the quantity element "vitiates the existence of a legal water right." State v. ICL. 131 
Idaho 329, 333, OSS P.2d 1108, 1112 (1998). 
It is clear that if senior storage reservoirs such as American Falls are allowed 
priority ''refill," there will be no real limit on the quantity they can divert for storage. There 
would be no "term of quantity" to define the right, because they would have the ability to 
continuously store water, well after their annual storage limit had been reached. Any additional 
storage would be a full or partial "refill, of the decreed quantity. If the priority date for the refill 
were to be listed as the initial priority date for the water right itself, the Reservoirs in question 
would have an unprecedented ability to curtail junior rights in order to allow "refill" regardless of 
whether it was as a result of flood control refill or otherwise. 
The result would be that the quantity of water diverted for storage rights would not be 
determined by the decreed quantity, but would be detennined by the quantity of water released 
for flood control. It is impossible to administer a water right that does not properly include the 
elements of a water right, especially the quantity element. If the decreed quantity is less than the 
quantity actually diverted, the Water Master will not have the ability to properly take account of 
amounts diverted in relation to the other users on the system. It would create 1Ulcertainty for 
junior users and destroy what stability and predictability is in the system. If a junior water user 
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doesn't know what the senior water user is going to divert, he can't predict what water will be 
available to him for the year and as such will be unable to plan accordingly. 
C. Beeause Priority Refill is InconsisteDt with Idaho Law, A Remark 
Anthorizing Storage Rights to "Refill" Under Priority is Unneeessary, but the UVWU 
Support a Remark Recognizing Non-Priority RefilL 
As stated above, the UVWU support non-priority refill operations. The UVWU concur 
with the State ofldaho and others in recognizing the importance of refill. In the State's 
Memorandwn in Support of State ofldaho's Motion for Partial Summary Judgment, at 17-18, the 
state noted: 
"Refill" operations help maximize the use and value of the federal reservoir 
system in the upper Snake River basin by storing as much water as possible above Milner 
Dam, especially for irrigation use, the primary purpose for which the reservoirs were 
authorized .... For the same reasons, in-season "refill" of the reservoirs above Milner dam 
effectuate the State ofldaho's "constitutionally enunciated policy of optimwn 
development of water resources in the public interest," Baker v. Ore-Ida Foods, Inc., 95 
Idaho 575,583 513 P.2d 627,635 (1973), which among other things seeks to maximize 
the amount of water available for development above Milner Dam .... "Refill" directly 
supports the objective of maximizing the amount of water available for development 
above Milner Dam by increasing the supply of stored water. 
Because the UVWU do not believe that priority refill is consistent with Idaho, it must contend 
that any remark recognizing priority refill is unnecessary. Nevertheless, the UVWU wish to 
emphasize the importance of a remark recognizing the right to non-priority refill. The UVWU 
:further contend that such a remark is "necessary for the definition of the right, for clarification of 
any element of a right, or for administration of the right by the director" Idaho Code § 42-
1411(2)(j) see also id § 42-1412(6) ("The Decree shall contain or incorporate a statement of 
each element of a water right as stated in subsections (2) and (3) of section 42-1411, Idaho Code, 
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as applicable."). In essence, because the UVWU contend that non-priority refill is not an 
enlargement of the right itself, but mther an incidental ability to refill once all junior U$ers have 
had their rights filled, it is necessary for language to that effect to be listed in the right for proper 
administration. 
Conclusion 
Priority reftll is inconsistent with Idaho law. As such, a remark authorizing priority refill 
is inconsistent with Idaho Law and therefore unnecessary. However, the right to non-priority 
refill should be clarified and protected by language in storage right partial decrees. 
Jerry R. Rigby 
Robert H. Wood 
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F1fth Judicial District ! 
County of Twin Falls - State of Idaho .1 
DEC 2 1 20f2 . 
I , 
I 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InRe SRBA 
Case No. 39576 
Basin-Wide Issue 1 7 
Subcase No. 00-91017 
OPENING BRIEF OF DITCH COMPANIES I* 
BASIN-WIDE ISSUE 17 
COMES NOW, Ballentyne Ditch Company, Boise Valley Irrigation Ditch Companf. Canyon 
I 
i 
County Water Company, Eureka Water Company, Farmers' Co-operative Ditch Company, 
Middleton Mill Ditch Company, Middleton Irrigation Association, Inc., Nampa & \Meridian 
I 
Irrigation District, New Dry Creek Ditch Company, Pioneer Ditch Company, Settlers ~rrigation 
I 
District, South Boise Water Company, and Thurman Mill Ditch Company (hereinafter co~lectively 
i 
known as "Ditch Companies"), by and through their counsel of record, Ringert Law Ch~ered, and 
submit this Opening Brief in Basin-Wide Issue 17. 
I. INTRODUCTION 
On September 21, 2012, this Court issued an Order Designating Basin-Wide IsstJe which 
designated the following issue as a basin-wide issue: 
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Does Idaho law require a remark authorizing storage rights to "refill," und~r priority, 
space vacated for flood control? · 
In designating the basin-wide issue the Court stated that it "will not consider the specific 
factual circumstances, operational history, or historical agreements associated with an~ particular 
I 
I 
reservoir in conjunction with this basin-wide issue" because of concerns of"issue drift. " 1 for similar 
reasons, the Court declined to designate additional issues raised by other parties pertainihg to when 
a storage right is satisfied. 
It would seem self-evident that water which is not stored, and which passes 1 through a 
i 
reservoir because the storage right holder chooses not divert the water flood control or ~perational 
i 
reasons, would not fall under the guise of "refill" when the storage right holder choos~s to store 
water at a later date. However, this Court, at least for clarification purposes, should address this 
threshold question and clarify that water which is not physically stored, and which pass~s through 
a reservoir for operational or flood control purposes, does not amount to diversion of a storage water 
; 
I 
right. If the water is allowed to pass through the reservoir, then it is not diverted and stqred, and it 
, 
I 
cannot be considered "refill" when the storage right holder later chooses to physically ~ivert and 
store the water for a beneficial purpose. 
The other issue raised by this basin-wide issue involves the situation in whicp water is 
! 
1 This Opening Brief attempts to address the basin-wide issue without reference to specific factub.I 
circumstances, operational history, or historical agreements associated with any particular reservoir. However, the 
Court should be fully aware that each particular reservoir has specific circumstances, operational history ~r historical 
agreements that would be relevant and would need to be addressed if the Court is inclined to determine a remark is 
necessary to "refill" in priority. The water rights for many reservoirs, such as those in Basin 63, have air· dy been 
partially decreed without such remarks and storage water right holders have legal arguments such as res · ata, 
estoppel and collateral estoppel which would preclude such remarks. The Ditch Companies do not waivej any of 
these legal or factual arguments which relate to Basin 63 by attempting to comply with the Court's Order.! Thus, if 
this Court determines a remark is necessary then the Court would still need to address the specific factual· 
circumstances, operations and agreements for each reservoir. A refill remark cannot and should not be included or 
referenced for any particular reservoir without addressing these issues for each particular reservoir. 
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physically diverted and stored for a beneficial purpose, but later released or vacated for fl~od control 
or other purposes which are not the same as the beneficial purpose for which the water wa~ originally 
i 
diverted and stored. In this situation, the stored water is released because of the storage ~ater right 
holder's obligation to ensure that the reservoir does not cause any flood damage to persons or 
property. The water is not released for the intended beneficial purpose, such as "Irrig~tion from 
Storage", and thus there is no diversion, or intent to divert, of the stored water. The rel¢ase of the 
water which is stored for purposes other than flood control, and which is later releaseq for flood 
control, cannot be considered "refill" because the storage right holder never diverted/rqleased the 
water for the intended beneficial purpose. In other words, the release of stored wate~ for flood 
control is not a release for "Irrigation from Storage" and the "Irrigation from Storage" account is not 
being "refilled" but rather has not been filled or satisfied because of an operational release.' Vacating 
storage space for operational purposes such as flood control cannot, should not, and histotically has 
not, counted against the storage right holder's right to divert, store and release the &uthorized 
quantity of water under priority. 
I 
Accordingly, this Court should answer this basin-wide issue by holding that Idahq law does 
not require a remark authorizing storage water rights to "refill," under priority, when space ~s vacated 
I 
for flood control. The Court should further clarifY that the term "refill" does not include:l (1) water 
which is not physically diverted or stored but is allowed to pass through the reservoirfor flood 
control purposes; and (2) water which is stored for a beneficial purpose, but later releaseWvacated 
because of operation or flood control purposes. 
II 
II 
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II. ARGUMENT 
A. Nature Storage Water Rights. 
In order to address the question raised in this basin-wide matter it is helpful to r¢iterate the 
fundamental principles of Idaho water law which requires physical diversion from a natural 
watercourse and application of the water to a beneficial use. Joyce Livestock Company v. United 
States, 144 Idaho 1, 19, 156 P.3d 502 (2007)(citingHiddenSprings Trout Ranch, Inc. v. Hagerman 
Water Users, Inc., 101 Idaho 677,619 P.2d 1130 (1980)). Thus, with the exception ofsfock water 
I 
rights and instream flow water rights, physical diversion is required to obtain a water rigJit. Id. See 
also Bedke v. City of Oakley, 149 Idaho 532, 237 P.3d 1 (2010). 
These requirements also apply to storage water rights and require the physical diversion or 
impoundment of water from a natural watercourse along with the storage and use of thd water for 
' 
beneficial purposes. Accordingly, storage water rights typically have two components: (1) the 
diversion of water from a natural water course for a beneficial purposes; and (2) the diversion or 
release of the stored water for a beneficial purpose. For instance, the storage water rights for the 
I 
reservoirs in the Boise River basin, Lucky Peak Reservoir (Water Right No. 63-03618), J\.rrowrock 
Reservoir (Water Right No. 63-00303) and Anderson Ranch Reservoir (Water Right No. 6~-03614 ), 
all include irrigation as a beneficial purpose/use.2 Under the elements "Purpose and Peridd of Use" 
each of the above-referenced water rights provide the following with respect to irrigatiotjt: 
PURPOSE OF USE PERIOD OF USE 




2 Partial Decrees for Water Right Nos. 63-03618, 63-00303 and 63-03614 have already been issued by this 
Court and are part of the record to the Snake River Basin Adjudication and this basin-wide issue. For the Court and 
other parties ease of reference, true and correct copies of the Partial Decrees are attached hereto as Attachment A to 
this Brief. 
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Irrigation from Storage 03-01 to 11-15 
i 
For each of these purposes, there must be an intent to appropriate and a physica~ diversion 
i 
of the water in the Boise River? First, there is an intent to appropriate the water an~ physical 
diversion to store the water in the reservoirs for irrigation purposes (Irrigation Storage)! Second, 
I 
there must be an intent to release the stored water, and physical diversion from the reservdirs, for the 
I 
beneficial use of irrigation (Irrigation from Storage). Water which passes through the reservoir 
system is not stored under the purpose of"Irrigation Storage." Moreover, water which is: stored but 
subsequently released or vacated for flood control is not released under the purpose of hrrigation 
from Storage." 
Another important aspect of a storage water right is that the storage right holder ~as certain 
i 
obligations to operate the storage facilities so as to prevent flooding or damages to J?ersons or 
property. While Lucky Peak Reservoir has a portion of the capacity designated for flmid control, 
most other reservoirs do not have flood control listed as a beneficial purpose. Thus, r¢Ieases for 
I 
flood control are a result of the storage reservoir operator's obligation/duty to operate th~ reservoir 
so as to prevent damages to others. These obligations stem from obligations to operate and maintain 
the reservoir and dam in a non-negligent manner. See Stott v. Finney, 130 Idaho 894, 95~ P .2d 709 
(1997) (holding that a dam operator can be held liable under the theory of negligence for damages 
caused by negligent construction, operation or maintenance of a dam). Just a as ditch owner has 
! 
obligations to prevent damages to others (I. C. § 42-1204) and to not divert more water thaq the banks 
I 
of the ditch will contain or be used for beneficial purposes (I. C. § 42-1203 ), an operator of a storage 
3 The same would be true for the other purposes listed in these storage water rights and would also be true 
for other storage water rights in the State ofldaho. The Boise River Reservoirs are simply used to provide an 
example. 
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water than the reservoir can hold. This means that a storage right holder has the obligatidn and duty 
to not divert and store water if the operator knows, or reasonably should know, the exce$ flows are 
! 
too great, or will be too great later in the run-off season, than the capacity of the reservoir, This also 
means that an operator has the obligation and duty to release stored water for flood contr41 purposes 
if the operator knows, or reasonable should know, the excess flows or run-off will be more than the 
capacity of the reservoir. 
Additionally, the Department ofWater Resources is responsible to supervise the COljlstruction, 
operation, repair and maintenance of dams and reservoirs for the protection oflife and property. I. C. 
§ 42-1710. As part of these responsibilities the Director has the obligation to employ remedial 
I 
measures necessary to protect life and property if the condition of the dam or floods tqreaten the 
safety of the dam, life or property. I.C. § 42-1718. The remedial measures may includJ lowering 
I 
the water level by releasing water from the reservoir or completely emptying the reservoir. !d. Thus, 
the Department of Water Resources may require the stored water to be released for flood control 
purposes to prevent damage to life and property. In such a case, the release of water for flood control 
may be required by the Idaho Department of Water Resources, beyond the control of the stdrage right 
! 
holder, and not for the intended purpose for which the water was stored. 
Along these lines, it is worth noting that Idaho law recognizes that sometimes the use or non-
I 
use of water is beyond the control of the water right holder and the water right holder sho~ld not be 
penalized by such circumstances. For example, the Idaho Supreme Court in Aberdeen-Springfield 
Canal Co. v. Peiper, 133 Idaho 82, 87 (1999) held that there can be no forfeiture of a wa¢r right if 
the non-use is a result of circumstances which are beyond the control of the appropriator. This 
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principle is also codified in I. C.§ 42-223(6) which provides that "[n]o portion of a wate~ right shall 
be lost or forfeited for nonuse if the nonuse results from circumstances which the water ri~ht owners 
' 
' 
has no control." Not only can the water right not be lost or forfeited for circumstances beyond the 
control of the appropriator, the priority of a storage right cannot be lost as a result of cirqumstances 
beyond the control of the storage right holder. Releases for flood control or operatiomU purposes 
are to prevent damage to life and property, beyond the control of the storage right holder, and the 
priority of the storage right should not be lost, forfeited or detrimentally impaired as a result of 
circumstances which are not within the storage right holder's control. 
B. If Water Is Not Stored in the First Place Then it is Not Refill. 
! 
The Surface Water Coalition4 argued that the following issue should also be addre~sed as part 
ofthis basin-wide proceeding: "[Whether] [t ]he storage right holder determines when to d~vert water 
to storage in order to maximize the beneficial use of water under this right?" This Court declined 
to designate this issue because "it may require factual inquiries, investigation, $ld record 
development specific to a given reservoir, including how the State accounts for fill in eachiindividual 
' 
reservoir under its accounting program." Order Designating Basin-Wide Issue, pg. 6.: However, 
without getting into the specifics of the operations of a given reservoir, a threshold question to 
address "refill" must be answered as to when the storage right is filled in the first place. ]fthe water 
is not stored or filled in the first place then it is not "refill." If nothing else the Court should clarify 
that the specific issue addressed in this basin-wide proceeding is limited to the scenario qfwhen the 
water is physically stored for irrigation or other authorized purposes and then it is released for flood 
4 As indicated in the Court's Order Designating Basin-Wide Issue, "Surface Water Coalition" collectively 
refers to American Falls Reservoir Dist. No.2, A&B Irr. Dist., Burley lrr. Dist., Milner Irr. Dist., Minidoka Irr. Dist., 
North Side Canal Company and the Twin Falls Canal Company. 
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control. 
As addressed, supra, with the exception of stock water and instream f19w rights, 
appropriation of a water right requires the physical diversion of the water from natural \\!atercourse 
for a beneficial purpose. To the extent water passes through a reservoir then it is not diverted or 
stored. The reason for declining to divert and store the water is within the discretion of the storage 
right holder and may include the storage right holder's determination that the run-off or flows in the 
watercourse will be sufficient later in the season to fill the reservoir. In any event, when the water 
is not physically diverted and stored then the water which passes through the reservoir for flood 
control or other reasons should not be applied to a storage right holder's account. In other words, 
there is no requirement to store all of the water available or passing through a reservoir. It only 
counts as to the storage component of the water right when it is physically stored. 
In many or most instances of"flood control" the water is never even stored in th~ reservoir 
i 
and it is simply water that passes through the reservoir without any diversion or storage. :This water 
may be measured, tracked or quantified and given the term "paper fill" for accounting pUrposes but 
this does not mean the water physically filled or stored for purposes of satisfying the quantity 
provided in the water right. 5 It is simply an accounting of the water passed through and the amount 
that still needs physically filled. This accounting practice does not change the fact that th~ water has 
not been physically stored and the storage component of the water right has not been satisfied. 
If the water right has not be satisfied then there is no "refill." Accordingly, this Court should 
clarify that the decision to not store water and allow it to pass through the reservoir for flood control 
5 The term "paper fill" has been used to account for the water that comes into the reservoir facility and 
which is either allowed to pass through or which is vacated for flood control purposes. The tracking of this water is 
for accounting purposes for purposes of complying with contractual obligations or operational manuals for specific 
reservoirs. 
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purposes does not jeopardize the storage right holder's ability to divert and store subsequent run-off 
or flows under priority. In this situation there is no need for a remark authorizing "refi~l" because 
' 
the water has not been stored or filled in the first place. A storage right holder and/or reservoir 
operator's decision to store or not store water passing through the reservoir may be dict~ted by the 
obligation to prevent damages to others and there should be no adverse impacts to the water right. 
' 
C. A Remark Authorizing "Refill," Under Priority, Is Not Necessary Wheri Water is 
Stored and then Released for Flood Control. 
The other situation involves when water which is physically, intentionally stored and then 
released for flood control purposes. This would first require the physical storage of the water for 
I 
irrigation or other authorized purposes. At some point, the storage right holder determines that the 
rate of run-off will be too great to safely release the water for flood control, will likely cause flood 
damages to those downstream, and storage space needs vacated to prevent such flooding. In this 
situation the storage right holder and/or reservoir operator releases or vacates the stored for flood 
control purposes. The water is not being released for irrigation or other uses in which' water was 
originally stored, and it is being released based upon a determination that the continued storage of 
the water will cause damage to the dam or reservoir and/or will result in flood (iamage to 
downstream property or persons. The release is a direct result of the obligation to operate and 
maintain the reservoir in a non-negligent manner and to prevent foreseeable damage to :others. 
In this situation it is axiomatic that the release for flood control is not for the purpose in 
which the water was stored, i.e. Irrigation from Storage.6 This is an operational determination and 
6 As noted, supra, Lucky Peak Reservoir has 13,950 acre feet of space specifically allocated for flood 
control. With respect to the 13,950 which is allocated as flood control, when this water is released it is released for 
the purpose for which it is stored. This storage space is distinguishable from water stored for irrigation purposes 
which is released for flood control purposes. 
OPENING BRIEF OF DITCH COMPANIES IN BASIN-WIDE ISSUE 17- Page 9 
there is no intent to divert or release the stored water for irrigation purposes. The release of the water 
which is stored for purposes other than flood control, i.e. Irrigation Storage, and which is later 
released for flood control, cannot be considered "refill" because the storage right holder never 
diverted/released the water for the intended purpose. "Refill" would apply when the water is 
released for the intended purpose. However, the release of stored water for flood control is not a 
release for "Irrigation from Storage" and the "Irrigation from Storage" account is not being "refilled" 
but rather has not been satisfied/filled because of an operational release. Vacating storage space for 
operational purposes such as flood control cannot, should not, and historically has not, counted 
against the storage right holder's right to divert, store and release the authorized quanticy of water 
under priority. 
From a practical and policy standpoint, reservoir operators should have discretiort as to when 
to release water for flood control to meet their obligations to operate and maintain the dam/reservoir 
without causing damage to others. Once the water is diverted and stored in a reservoir it is no 
longer "public water" subject to diversion and appropriation. Washington County Irrigation District 
v. Talboy, 55 Idaho 382, 389, 43 P.2d 943, 945 (1935). As far as maximizing the State ofldaho's 
water resources, there is no motivation or incentive to a reservoir operator to release water for flood 
control if such flood control releases are not needed. The stored water becomes the property ofthe 
reservoir owner which is "impressed with the public trust to apply it to a beneficial us~." I d. 
Again, if it is being released for flood control then it is not being released for the intended 
beneficial purpose such as irrigation. The reservoir operator will always desire to m~ximize the 
amount stored for the intended purposes and minimize the amount released for flood control. Thus, 
any fears that a storage right holder obtains some benefit or advantage as a result of flood control 
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releases defies common sense. Moreover, if such flood control releases are counted against the 
quantities stored for intended beneficial uses, such as irrigation, then the reservoir operatOr is put in 
an even more precarious position of maximizing storage to the detriment of others. The reservoir 
operator already has the difficult task of trying to predict how much water to safely store, how much 
to allow to pass through the reservoir and how much to subsequently vacate depending on weather 
I 
patterns, precipitation, run-off and other factors. To now suggest that a reservoir operator's 
irrigation account may be reduced or out of priority because of flood control releases may result in 
reservoir operators taking more risks as to when to release water for flood control. 
The answer to the specific question posed by the basin-wide issue is that Idaho law does not 
require a remark authorizing storage water rights to "refill," under priority, when space is vacated 
for flood control. This is because the release for flood control has not and cannot be counted against 
non-flood control storage accounts. Flood control is an operational function which should not 
jeopardize a storage right holder's ability to store water for other purposes. 
III. CONCLUSION 
For the above-stated reasons, the Ditch Companies respectfully request that this Court clarifY 
that water which is not stored, and which passes through a reservoir for flood control or other 
purposes, does not require a "refill" remark, and does not jeopardize a storage right holder's ability 
to subsequently store the water in priority. Additionally, the Ditch Companies request that the Court 
clarifY that "refill" does not include water which is stored for a beneficial purpose, i.e. irrigption, but 
later released/vacated of a different purpose such as flood control. Such releases for purposes other 
than the intended beneficial purpose does not jeopardize a storage right holder's ability to 
subsequently store the water in priority. This Court should answer this basin-wide issue by holding 
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that Idaho law does not require a remark authorizing storage water rights to "refill," under priority, 
when space is vacated for flood control. 
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Albert P. Barker 
Shelley M. Davis 
1 010 W. Jefferson Street, Ste. 102 
P.O. Box 2139 
Boise, Idaho 83701-2139 
Payette River Water Users 
Represented by: 
Andrew J. Waldera 
101 S. Capitol Blvd., lOth Floor 
P.O. Box 829 
Boise, Idaho 83701-0829 
American Falls Reservoir 
Represented by: 
C. Thomas Arkoosh 
Arkoosh Eiguren, LLC 
P.O. Box 2900 
Boise, Idaho 83701 
Aberdeen American Falls 
Aberdeen-Springfield Canal 
Bingham Ground Water District 
Bon nevi lie-Jefferson Ground 
Jefferson Clark Ground Water 
Madison Ground Water District 
North Snake Ground Water District 
Represented by: 
Candice M. McHugh 
I 01 S. Capitol Blvd., Ste. 300 
Boise, Idaho 83702 
Black Canyon Irrigation District 
New York Irrigation District 
Represented by: 
Charles F. McDevitt 
420 W. Bannock Street 
P.O. Box 2564 
Boise, Idaho 83702-2564 
Big Wood Canal Company 
Represented By: 
Craig D. Hobdey 
Hobdey Law Office, PLLC 
125 51h Avenue 
P.O. Box 176 
Gooding, Idaho 83330 
American Falls Reservoir 
Represented by: 
Isaac Keppler 
Capitol Law Group, PLLC 
301 Main Street 
P.O. Box 32 
Gooding, Idaho 83330 
Idaho Power Company 
Represented by: 
James C. Tucker 
Idaho Power Company 
122 1 W. Idaho Street 
Boise, Idaho 83702-5627 
Fremont Madison Irrigation 
Idaho Irrigation District 
United Canal Co. 
Represented by: 
Jerry Rigby 
25 N. 2nct E. 
P.O. Box 250 
Rexburg, Idaho 83440-0250 
City of Pocatello 
Represented by: 
Josephine P. Beeman 
409 W. Jefferson Street 
Boise, Idaho 83702-6049 
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State of Idaho 
Represented by: 
Michael C. Orr 
Deputy Attorney General 
P.O. Box 83720 
Boise, Idaho 83 720-0098 
United Water Idaho, Inc. 
Represented by: 
Michael P. Lawrence 
601 W. Bannock Street 
P.O. 2720 
Boise, Idaho 83 701-2 720 
A&B Irrigation District 
Burley Irrigation District 
Milner Irrigation District 
North Side Canal Company 
Twin Falls Canal Company 
Represented by: 
Travis L. Thompson 
Paul L. Arrington 
195 River Vista Place, Ste. 204 
Twin Falls, Idaho 83301-3029 
Payette River Water Uses 
Pioneer Irrigation District 
Represented by: 
Scott L. Campbell 
101 S. Capitol Blvd., 1 01h Floor 
P.O. Box 829 
Boise, Idaho 83 701-0829 
United State of America 
Represented by: 
United States Department of Justice 
Environment & Natural Resources Division 
550 W. Fort Street, MSC 033 
Boise, Idaho 83 724-01 0 1 
Minidoka Irrigation District 
Represented by: 
W. Kent Fletcher 
1200 Overland A venue 
P.O. Box 248 
Burley, Idaho 83318-0248 
Director of IDWR 
P.O. Box 83720 
Boise, Idaho 83 720-0098 
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POINT OF DIVERSION: 
PURPOSE AND 
PERIOD OF USE: 
PLACI! OF USB: 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TMIN PALLS 
PARTIAL DECREE PURSUANT TO 
I.R.C.P. 54(b) FOR 
water Right 63-03618 
UNITED STATES OF AMERICA 
REGIONAL DIRECTOR PN REGION 
BUREAU OF RECLAMATION 
1150 N CURTIS RD SUITE 100 
BOISE, ID 83706-1234 
BOISE RIVER TRIBUTARY: SNAKE RIVER 
293050.00 AFY 
IJISTRICl COUHT-SHBA 
fifth Jndicial District 
-~ounty of -~win Fall$ • State of ldafl{.; 
DEC 1 8 3D 
!3y_ 
Maximum Volume Annually Diverted to Storage and Release from 
Storage: 293,050.0 AF. 
The reservoir storage capacity is 293,050 acre feet when filled 
to elevation 3055.0 and measured at the upstream face of the 
dam. 
Lucky Peak Reservoir has 13,950 acre feet of capacity for flood 
control purposes in addition to the volume of water authorized 
for storage under this right. 
04/12/1963 
T02N R03E Sll LOT 7 SENE) Within Ada County 
PURPOSE OF USB PERIOD OF USB 
Irrigation Storage 01-01 TO 12·31 
Irrigation from Storage 03-01 TO 11-15 
Recreation Storage 01-01 TO 12·31 
Streamflow Maintenance Storage01·01 TO 12-31 
Steamflow Maintenance from StoOl·Ol TO 12-31 
Irrigation from Storage 
T02N R03E S11 LOT 4 (NENB) 
Sl2 NWNN 
R04E 504 SWSW 




LOT 8 (SWSW) LOT 9 
LOT 6 (NI:lSB) 
LOT 11 {SESE) 
807 NWNE 
LOT l (NENN) 
NESW LOT 4 
NIISE 
T03N R041ii sos SENE 
Sll SENE LOT 1 
Sl2 SWNW LOT l 
S22 LOT 3 (NENW) 
SENW 
S32 LOT l (NWNE) 




















Within Boise County 
(NESE) 
(NIISII) 
Within Elmore County 
SIINW 
Mithin Ada County 
SIINE 
(SIISE) 
Within Ada County 
SRBA PARTIAL DECREE PURSUANT TO I.R.C.P, 54(b) PAGE 1 
Dec-18-2008 Water Right 63·03618 File Number: 00941 
SRBA Partial Decree Pursuant to I.R.C.P. 54(b) {continued) 
PLACE Of USE (continued) 
same as Irrigation Storage 
Streamflow Maintenance Storage 
Same as Irrigation Storage 
Within Ada County 
Irrigation Storage Within Ada County 
Lucky Peak Reservoir 
Streamflow Maintenance from Storate Within Ada County 
Wtinin the Channel of the Boise River from Lucky Peak Dam 
downstream to the confluence with the Snake River. 
The place of use is within the Boise Federal Reclamation Project 
within Ada, Canyon, Payette, and Gem Counties, Idahp; Malheur 
County, Oregon; and the above·listed tracks in Ada, Boise, and 
Elmore Counties, ~aho. 
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT: 
Recreation Storage (inactive storage) shall not be released from 
storage for a beneficial use. 
The name of the United States of America Acting Through the 
Bureau of Reclamation appears in the Name and Address Section of 
this Partial Decree. However, as a matter of Idaho constitutional 
and statutory law, title to the use of the water is held by the 
consumers or users of the water. The irrigation organizations act 
on behalf of the consumers or users to administer the use o! the 
water for the landowners in the quantities and/or percentages 
specified in the contracts between the Bureau of Reclamation and 
the irrigation organizations for the benefit of the landowners 
entitled to receive distribution of this water from the respec· 
tive irrigation organizations. The interest of the consumers or 
users of the water is appurtenant to the lands within the bound· 
aries of or served by such irrigation organizations, and that 
interest is derived from law and is not based exclusively on the 
contracts between the Bureau of Reclamation and the irrigation 
organizations. 
The storage rights in Lucky Peak Reservoir are subject to the 
flood evacuation provisions which supplement irrigation storage 
contracts held in Anderson Ranch and Arrowrock Reservoirs as 
defined by supplemental contracts with the Bureau of Reclamation. 
This acknowledgement relieves the right holder from seeking a 
temporary change in purpose of use to meet these obligations. 
The Bureau of Reclamation and Idaho Department of Fish and Game 
shall provide joint written instructions to the Department, for 
conveyance to the watermaster, regarding release of the Lucky 
Peak etreamflow maintenance storage water. 
THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS 
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT 
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY 
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE 
ENTRY OF A PINAL UNIFIED DECREE. I.C. SECTION 42·1412(6). 
SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b) 
Water Right 63·03618 Pile Number: 00941 
PAGI 2 
DeO·l8·l008 
SRBA Partial Decree Pursuant to I.R.C.P. 54(bl (continued) 
RULB S4(b) CERTIFICATE 
With respect to the issues determined by the above judgment or order, it is hereby CERTlFiiD, in accordance 
with Rule 54(b), I.R.C.P., that the court has determined that there is no just reason for delay of the entry of a 
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final 
judgment upon which execution may issue and an appeal may be taken as provided by the Idaho Appellate Rules. 
SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54{b) 
Water Right ol-03618 File Number: 00941 
PAGB 3 
Dec-18-2008 
In R.e SRBA 
can No. 39576 




POINT OF DIVERSION: 
PURPOSE AND 
PERIOD OF USE: 
PLACE OF USE: 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL ~H'FAf?.' O.t'\-T¥J! u . · .· .. .-:- .. ; "'l 
STATE OF IDAHO, IN AND FOR THE COUNTY OF 'TW!'N' PALl/S' '' IJ \ l •-' • ,.JA, 
iT'!.' [·-,\Lld . '., !~·,.-HO 
PARTIAL DECREE PURSUANT TO 
I.R.C.P. 54(bl FOR 
i'"IJ :. ,·, 
r li. . .:. "' ---+1L--1f+fll----
Water Right 63-00303 1007 JUN 'it A 
UNITED STATES OF AMERICA 
BUREAU OF RECLAMATION 
1150 N CURTIS RD STE 100 
BOISE, ID 83706-1234 
BOISE RIVER TRIBUTARY: SNAKE RIVER 
271600.00 AFY 
TOTAL RESERVOIR CAPACITY IS 286,600 ACRE FEET WHEN FILLED TO 
ELEVATION 3216 AND MEASURED AT THE UPSTREAM FACE OF THE DAM 
01/13/1911 
T03N R04E S13 LOT S 
LOT ? 
PURPOSE OF USE 
Irrigation Storage 
Irrigation from Storage 
SWNE) Within Boise County 
NWSE) 
PERIOD OF USE 
01-01 TO 12-31 




THE PLACE OF USB IS WITHIN THE BOISE FEDERAL RECLAMATION PROJECT 
WITHIN ADA, CANYON, BOISE, ELMORE COUNTIES, IDAHO, AND MALHEUR 
COUNTY, OREGON (BIG BEND IRRIGATION DISTRICT). 
18 
OTHER PROVISIONS NECESSARY FOR DEFINITION DR ADMINISTRATION OF THIS WATER RIGHT: 
THE NAME OF THE UNITED STATES OF AMERCIA ACTING THROUGH THE 
BUREAU OF RECLAMATION APPEARS IN THE NAME AND ADDRESS SECTIONS OF 
THIS PARTIAL DECREE. HOWEVER, AS A MATTER OF IDAHO CONSTITUTIONAL 
AND STATUTORY LAW, TITLE TO THE USE OF THE WATER IS HELD BY THE 
CONSUMERS OR USERS OF THE WATER. THE IRRIGATION ORGANIZATIONS 
ACT ON BEHALF OF THE CONSUMERS OR USERS TO ADMINISTER THE USE OF 
THE WATER FOR THE LANDOWNERS IN THE QUANTITIES AND/OR PERCENTAGES 
SPECIFIED IN THE CONTRACTS BETWEEN THE BUREAU OF RECLAMATION AND 
THE IRRIGATION ORGANIZATIONS FOR THE BENEFIT OF THE LANDOWNERS 
ENTITLED TO RECEIVE DISTRIBUTION OF THIS wATER FROK THE 
RESPECTIVE IRRIGATION ORGANIZATIONS. THE INTEREST OF THE 
CONSUMERS OR USERS OF THE WATER IS APPURTENANT TO THE LANDS 
WITHIN THE BOUNDARIES OF OR SERVED BY SUCH IRRIGATION 
ORGANIZATIONS, AND THAT INTBREST IS DERIVED PROM LAW AND IS NOT 
BASED EXCLUSIVELY ON THE CONTRACTS BETWEEN THE BUREAU OF 
RECLAMATION AND THE IRRIGATION ORGANIZATIONS. 
THIS PARTIAL DECREE IS SUBJECT TO SUCH GENERAL PROVISIONS 
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT 
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE ULTIMATELY 
DETERMINED BY THE COURT AT A POINT IN TIME NO LATER THAN THE 
ENTRY OF A FINAL UNIFIED DECREE. I.C. SECTION 42-1412(6). 
SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b) PAGE 1 
Water Right 63·00303 File Number: 00936 Jun-26-2007 
SRBA Partial Decree Pursuant to I.R.C.P. 54(b) (continued) 
RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance 
with Rule S4(b), I.R.C.P., that the court has determined that there io no just reason for delay of the entry of a 
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final 
judgment upon which execution may issue and an appeal may be taken as provided by the Idaho Appellate Rules. 
SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54(b) 
Water Right &3·00303 File Number: 00938 
'Jo Melanson 
Presiding Judge of the 
Snake River Basin Adjudication 
PAGE 2 
Jun-26·2007 
In Re SRBA 
cue No. 39576 




POINT OF DIVERSION: 
PtlllPOSB AND 
PBRIOD 01' USB: 
PLACS OF USE: 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
PARTIAL DECREE PURSUANT T'Or---- -mC':roo::;:;:'~7.":~~:::-:':'":-----. 
I .R.C.I?. 54 (b) FOR DISTRICT COUflT-SRBA I 
Fifth Judicial District 
Mater Right 63-03614 1 :ounty of Twin Falls- Slate of Idaho I 
UNITED STATES OF AMERICA 
BUREAU OF RECLAMATION 
1150 N CURTIS RD SUITE 100 
BOISE, ID 93706-1434 
SOUTH FORK BOISE RIVER TRIBUTARY: BOISE RIVER 
493161.00 AFY 
FEB 2 5 !XI 
TOTAL RESERVOIR CAPACITY IS 493 ,lU ACRB FBBT WHEN FILLED TO 
ELEVATION 4196.0 FEST AND MEASURED AT THE UPSTREAM FACE OF THE 
DAM. 
12/09/1940 
T01S ROBE SOl LOT 4 NWSB) Within Elmore County 
PURPOSE OF USB PERIOD OF USB QUANTITY 
Irrigation Storage 01-01 TO 12-31 487961.00 AFY 
Irrigation from Storage 03-15 TO 11-15 487961.00 AFY 
Industrial Storage 01-01 TO 12-ll 5200.00 AFY 
Industrial from Stonge 01-01 TO 12-31 5200.00 AFY 
Power Storage 01-01 TO 12-31 493161.00 AFY 
Power from Storage 01-01 TO 12-31 493161.00 AFY 
Municipal Storage 01-01 TO 12-31 5200.00 AFY 
Municipal from Storage 01-01 TO 12-ll 5200.00 AFY 
THE USB OF WATER FOR IRRIGATION UNDER THIS RIGHT MAY BEGIN AS 
EARLY AS MARCH l AND MAY CONTINUE TO AS LATB AB NOVllMBSR 15, 
PROVIDED OTHER ELEMENTS 01' THE RIGHT ARB NOT EXCSBDBD. THE USE 
01' WATER BEFORE MARCH 15 UNDER THIS REMARK IS SUBORDINATB TO AL~ 
WATER RIGHTS HAVING NO SUBORDINATED EARLY IRRIGATION USB AND A 
PRIORITY DATE EARLIBR THAN THE DATB A PARTIAL DECREE IS ENTERED 
FOR THIS RIGHT. 
693,161 ACRE-FEET FOR POWER THAT CAN BE GENERATED BY THE RELEASE 
OF 497,961 ACRE-FEST OF WATBR FOR IRRIGATION AND 5,200 ACRS·FEIT 
FOR INDUSTRIAL AND MUNICIPAL PURPOSES. 
THE PLACE OF USE IS WITHIN THE BOISE FEDERAL RBCLAMATION PROJECT 
WITHIN ADA, CANYON, ELMORE COUNTIES, IDAHO AND MALHEUR COUNTY 
OREGON !BIG BEND IRRIGATION DISTRICT). 
I 
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS MATBR RIGHT: 
THE NAME OF THE UNITED STATES OF AMERICA ACTING THROUGH THE 
BUREAU OF RECLAMATION APPEARS IN THE NAME AND ADORBSS SECTIONS OF 
THIS PARTIAL DECREE. HOWEVER, AS A MATTBR OF IDAHO CONSTITUTIONAL 
AND STATUTORY LAW, TIT~B TO THE USB OF THE WATER IS HELD BY THE 
CONSUMBRS OR USERS OF THE WATER. THE IRRIGATION ORGANIZATIONS 
ACT ON BEHALF OP THE CONSUMERS OR USERS TOAOMINISTBR THB USB OF 
THE WATER FOR THE LANDOWNERS IN THE QUANTITIES AND/OR PERCENTAGES 
SPECIFIED IN THB CONTRACTS BETWEEN THE BUREAU OF RECLAMATION AND 
THE IRRIGATION ORGANIZATIONS FOR THE BBNBFIT OF THE LANDOWNERS 
ENTITLED TO RECEIVE DISTRIBUTION OF THIS WATER PROM THE 
RESPECTIVE IRRIGATION ORGANIZATIONS. THB INTEREST OF THB 
CONSUMERS OR USBRS OF THB WATER IS APPURTENANT TO THB LANDS 
SRBA PARTIAL DE(;aEB PURSUANT TO I.R.C.P. 54(b) 
Water Right &3·03614 Pile Number: 00939 
PAGE 1 
Feb·2•-~oot 
SRBA Partial Decree Pursuant to I.R.C.P. ~4(b) (continued) 
OTHER PROVISIONS (continued) 
WITHIN THE BOUNDARIES OF OR SERVED BY SUCK IRRIGATION 
ORGANIZATIONS, AND THAT INTEREST IS DERIVED FROM ~AW AND IS NOT 
BASED BXCLUSIVELY ON THE CONTRAC'l'S Bl!TWBEN THE BUREAU OF 
RECLAMATION AND THB IRRIGAITON ORGANIZATIONS. 
~HIS PARTIAL DECRBE IS SUBJECT TO SUCH GENERAL PROVISIONS 
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIBNT 
ADMINISTRATION OF THE WATER RIGHTS AS MAY BE U~TIMATBLY 
DETERMINED BY THE COURT AT A POINT IN TIMB NO LATER T!U\N THE 
ENTRY OF A FINAL UNIFIED DECREE. I.C. SECTION 42-1412(6). 
RULB ~4(b) CERTIFICATE 
Witn respect to the issues determined by the above judgment or order, it is hereby CERTIFIED, in accordance 
with Rule S41bl, I.R.C.P., that the court has determined that there ia no just reason for delay of the entry of a 
final judgment and that the court has and does hereby direct that the above judgment or order shall be a final 
judgment upon which execution may issue and an appeal may be tak provided by the Idaho Appellate Rules. 
SRBA PARTIAL DECREE pURSUANT TO I.R.C.P. 54(b) 





Fifth Judicial District 
Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera, ISB No. 6608 
MOFFATT, THOMAS, BARRETT, ROCK& 
County of Twin Falls - State of Idaho 
FIELDS, CHARTERED 
101 S. Capitol Blvd., lOth Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 
Attorneys for Pioneer Irrigation District 
DEC 2 1 2012 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
Clerk 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
In Re SRBA 
Case No. 39576 
Basin-Wide Issue 17 
Subcase No.: 00-91017 
PIONEER IRRIGATION DISTRICT'S 
OPENING BRIEF 
Pioneer Irrigation District ("Pioneer"), by and through undersigned counsel record 
and pursuant to SRBA Administrative Order 1 ("A01 ") Section 16, the Court's Order 
Designating Basin-Wide Issue (filed September 21, 2012-the "Designating Order"), and the 
Court's 2nd Amended Scheduling Order (filed November 20, 2012), hereby submits this 
Opening Brief in the above-captioned matter. 
PIONEER IRRIGATION DISTRICT'S OPENING BRIEF- 1 Client:2679178.1 
I. 
INTRODUCTION 
On September 21, 2012, the Court designated Basin-Wide Issue 17 at the request 
of several irrigation entities, including Pioneer. See Designating Order, generally. The Basin-
Wide Issue, as designated, reads: 
Does Idaho law require a remark authorizing storage rights to 
"refill," under priority, space vacated for flood control? 
Designating Order, p. 7. When designating the basin-wide issue, the Court characterized the 
storage refill issue as "fundamentally an issue of law." !d., p. 5. Consequently, the Court noted 
that it "will not consider the specific factual circumstances, operational history, or historical 
agreements associated with any particular reservoir in conjunction with the basin-wide issue." 
!d. 
Pioneer respectfully submits that Idaho law does not require a remark authorizing 
refill of storage space vacated for flood control, or that vacated for any other operational 
purposes unrelated to the ultimate beneficial use designated within the elements of the 
underlying storage water rights. Pioneer submits that no remark is necessary for a variety of 
reasons, including: (1) the application of res judicata; (2) the collateral attack doctrine; (3) the 
law ofthe case in the SRBA; (4) the tenets ofldaho's prior appropriation doctrine; and (5) the 
impermissible diminishment of real property rights. 
II. 
ARGUMENT 
A. Imposition Of A "Refill" Authorization Remark Is Barred From Application 
For Those Storage Water Rights Already Partially Decreed In The Absence 
Of Such A Remark 
The Basin 63 Bureau of Reclamation-held storage water rights were partially 
decreed on the following dates: 63-00303 (June 28, 2007); 63-03613 (June 28, 2007); 
PIONEER IRRIGATION DISTRICT'S OPENING BRIEF- 2 Client:2679178.1 
63-03614 (February 25, 2009); and 63-03618 (December 18, 2008). See, e.g., Affidavit of Scott 
L. Campbell, filed July 11, 2012 ("Campbell Aff."). 1 None of these storage-based water rights 
were partially decreed with a refill remark. Id. Moreover, the issue regarding whether such a 
remark was necessary to authorize reservoir refill was never raised during the adjudication of the 
water rights. See, e.g., Memorandum in Support of Motion to Consolidate Issue Regarding 
"Refill" ofBureau ofReclamation Storage Rights, filed July 11,2012, pp. 9-11; Campbell Aff., 
Exs. A-D, and F; and this Court's records in SRBA Subcase Nos. 63-00303,63-03613, 
63-03614, and 63-03618. 2 
To the extent the State of Idaho or other parties to the adjudication contend that 
Idaho law requires the inclusion of a remark authorizing the refill of reservoir space evacuated 
for flood control, or for purposes other than the ultimate beneficial purpose of the underlying 
storage water rights, those parties are precluded from making that argument with respect to any 
storage water rights partially decreed to date. Moreover, and more importantly, the State of 
Idaho is equally precluded from administering partially decreed storage water rights as though 
such a remark is necessary. 
1. Res Judicata 
Res judicata is comprised of claim preclusion (true res judicata) and issue 
preclusion (collateral estoppel). Hindmarsh v. Mock, 138 Idaho 92, 94, 57 P.3d 803, 805 (2002). 
Under the principles of claim preclusion (true res judicata), a valid final judgment rendered on 
1 The Campbell Affidavit is already a part of the Court's record in this matter. In the 
alternative, Pioneer requests the Court take judicial notice of the referenced partial decrees 
pursuant to Idaho Rule of Evidence 201 (d). 
2 Again, and in the alternative, the Court can confirm these facts through the review of its 
own files in the referenced subcases pursuant to Idaho Rule of Evidence 201(d). 
PIONEER IRRIGATION DISTRICT'S OPENING BRIEF- 3 Client:2679178. 1 
the merits by a tribunal of competent jurisdiction is an absolute bar to a subsequent action 
between the same parties upon the same claim. !d. (citations omitted). 
The doctrine of claim preclusion bars not only subsequent relitigation of a claim 
previously asserted, but also serves as an absolute bar to claims relating to the same cause of 
action which might have been made. Hindmarsh, 138 Idaho at 94, 57 P.3d at 805 (citations 
omitted). Consequently, res judicata bars relitigation of matters already raised, and those that 
could or should have been raised from the outset. ld., see also, US. Bank National Ass 'n. v. 
Kuenzli, 134 Idaho 222, 999 P .2d 877 (2000). The doctrine of res judicata extinguishes all 
claims arising out of the same transaction, or series oftransactions out ofwhich the cause of 
action arose. US. Bank National Ass 'n., 134 Idaho at 226, 999 P .2d at 881. In order for claim 
preclusion to bar a subsequent action there are three requirements: (1) the same parties; (2) the 
same claim; and (3) a valid final judgment. Ticor Title Co. v. Stanion, 144 Idaho 119, 123, 157 
P.3d 613, 618 (2007). 
It is Pioneer's understanding that the Basin 01 proceedings marked the first time 
in the SRBA where the State of Idaho, or anyone else for that matter, exhorted the need for a 
"refill" remark before reservoirs may fill more than once regardless of the circumstances 
surrounding the releases of stored water. Consequently, none of the partially decreed storage 
rights in Basin 63 contain such a remark. See, e.g., Campbell Aff., Ex. D. To the extent the 
State or other parties to the SRBA deem such a remark to be necessary, or to the extent the State 
contends it is able to administer reservoir storage rights accordingly even in the absence of such 
a remark, those contentions and efforts are barred by the application of res judicata. 
Regarding the State ofldaho in particular, there is no question the State is, and 
has been, a party to the SRBA since its inception. Likewise, there is no question the storage 
PIONEER IRRIGATION DISTRICT'S OPENING BRIEF- 4 Client:2679178.1 
right partial decrees issued in Basin 63 are valid final judgments of the underlying storage right 
claims. See, e.g., IDAHO CODE§ 42-1412(6) ("The district court shall enter a partial decree 
determining the nature and extent of the water right which is the subject of the objection or other 
matters which are subject to the objection"); AOl, § 14(d) ("Partial decrees are final judgments 
and cannot be modified by an administrative proceeding except as provided in I. C. § 42-222"); 
and Order Conditionally Granting Motion to Set Aside Partial Decrees (Dec. 3, 2003; Melanson), 
pp. 7-9 (confirming AOl § 14(d)'s Rule 60-based judgment set aside standards). 
The State and others had ample opportunity to pursue a "refill" remark position in 
the Basin 63 adjudication proceedings. They did not. Those storage water rights were 
subsequently partially decreed by this Court absent consideration of the issue and absent any 
corresponding refill remark. See, e.g., Campbell Aff, Ex. D. 
The doctrine of res judicata bars relitigation of matters raised, or those that could 
or should have been raised in prior proceedings. US. Bank National Ass 'n., supra. 
Consequently, resjudicata bars both the after-the-fact inclusion of a "refill" remark in partially 
decreed storage water rights devoid of any such remark, and the administration of those rights as 
if such a remark existed. 
2. Collateral Attack 
To the extent the State of Idaho or others attempt to impose the need for a "refill" 
remark upon any previously partially decreed storage water rights, those attempts represent an 
impermissible collateral attack on the partial decrees. Likewise, any attempt to administer 
partially decreed storage water rights accordingly absent an express remark under the guise of 
state policy also represents an impermissible collateral attack on the existing partial decrees. 
Traditionally applied to administrative water right licenses, the collateral attack 
doctrine provides sound guidance when considering the finality of partial decrees. Generally 
PIONEER IRRIGATION DISTRICT'S OPENING BRIEF- 5 Client:2679178.1 
speaking, the collateral attack doctrine precludes both the Idaho Department of Water Resources 
and water right claimants from using the SRBA to re-open, reconfigure, or re-condition 
administrative water right licenses. See, e.g., IDAHO CODE § 42-220; see also, Order on 
Challenge (Consolidated Issues) of"Facility Volume" Issue and "Additional Evidence" Issue 
(Dec. 29, 1999; Wood), pp. 14-16 (quoting and adopting Special Master Haemmerle's findings) 
("Having determined that I.C. § 42-220 binds the state to licensed rights, those same licenses are 
also binding on the license holder ... If the license is not appealed when issued, any attempt to 
appeal the license in a subsequent judicial proceeding, like the SRBA, would constitute a 
collateral attack on the license."). 
Partial decrees issued by the SRBA Court are at least as binding as administrative 
water right licenses. In fact, partial decrees are entitled to greater weight given their final 
judgment status, and the fact they supersede administrative licenses in the adjudication. Any 
attempt by the State or others to impose a storage "refill" remark where one did not previously 
exist, administratively or otherwise, constitutes an impermissible collateral attack on the existing 
partial decrees. 
3. Law Of The Case 
Lastly, the law of the case doctrine also precludes actions by the State or others to 
impose a reservoir "refill" remark or a related administrative regime against partially decreed 
storage rights. 
It is well accepted that issues not argued before the trial court will not be 
considered when raised for the first time on appeal. Mackowiak v. Harris, 146 Idaho 864, 866 
(2009). Similarly, the decision on an issue oflaw made at one stage of a proceeding becomes 
precedent to be followed in successive stages of the same litigation. Swanson v. Swanson, 134 
Idaho 512,516 (2000); accord Black's Law Dictionary, Eighth Edition (2004) (which defines 
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"Law of the Case" in part as: "An earlier decision giving rise to the application of the doctrine," 
and also related to "Law of the Trial; Res Judicata; Stare Decisis." "Law of the Trial" is defined 
as: "A legal theory or court ruling that is not objected to and is used or relied on in a trial."). 
Despite ample opportunity to do so, the State and others failed to raise the "refill" 
issue at least during the Basin 63 storage right proceedings. Likewise, the State and others failed 
to object to the lack of any such remark in those subcases and the resulting partial decrees. 
Consequently, any attempt by the State or others at this late date to impose a reservoir "refill" 
remark or remark-based administrative regime in Basin 63, among others, is barred by their 
failure to raise, let alone object to, the issue during the pertinent prior SRBA proceedings. 
B. Irrigation-Based Storage Water Rights Are Not Satisfied, And Remain In 
Priority, Until Water Is Intentionally Stored And Released For Irrigation 
Purposes 
In the interests of economy and avoiding unnecessary repetition, Pioneer joins in 
and adopts the arguments made by Nampa & Meridian Irrigation District, eta!., in the Opening 
Brief of Ditch Companies in Basin-Wide Issue 17, dated December 20, 2012. Pioneer further 
refines and supplements some of those arguments below. 
With respect to irrigation-based storage water rights, there is no such thing as 
irrigation storage "refill" when water is not actively diverted to storage, or when stored water is 
later evacuated for purposes other than irrigation-related uses. In those instances where: 
(1) reservoir inflows are contemporaneously spilled from a reservoir; or (2) when water 
previously and intentionally diverted to storage (through active dam management designed to 
capture and hold reservoir inflows) is later evacuated for flood control or other operational (i.e., 
non-irrigation-related) purposes, the underlying irrigation-based storage water right has not yet 
filled and, therefore, remains in priority. 
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Perfected water right appropriation under Idaho law requires: (1) physical 
diversion from a natural source; and (2) the subsequent application of the water diverted to a 
recognized beneficial use. See, e.g., State v. U.S., 134 Idaho 106, 111 (2000) ("Idaho water law 
generally requires an actual diversion and beneficial use for the existence of a valid water right"). 
The ultimate beneficial use of the water diverted is the essence of a water right. See, e.g., U.S. v. 
Pioneer, 144 Idaho 106, 113 ("In Idaho the appropriator must apply the water to a beneficial use 
in order to have a valid water rights under both the constitutional method of appropriation and 
statutory method of appropriation ... Beneficial use is enmeshed in the nature of a water right."). 
The mere fact that a dam spans a river from bank to bank does not mean the 
facility necessarily captures and holds (i.e., diverts and stores) all flows of the river on which it is 
located. And, even if that were the case-which it is not-the ultimate act of irrigation use by 
the downstream irrigators is what perfects and satisfies an "irrigation from storage" water right. 
See Pioneer, 144 Idaho at 110 (emphasis added) ("Irrigation of the lands serviced by the 
irrigation districts was the basis upon which original water right licenses were issued. Without 
the diversion by the irrigation districts and beneficial use of water for irrigation purposes by 
the irrigators, valid water rights for the reservoirs would not exist under Idaho law."). 
Storage water released for flood control or other operational purposes is not 
released with the intent of making that water available for downstream irrigators. This is 
particularly true because flood control releases are typically made during the spring freshet prior 
to, or during the very beginning of, the irrigation season when natural flow water is already 
sufficient to meet irrigation demand. Instead, flood control releases defeat the primary purpose 
of irrigation storage (water availability for mid-to-late season irrigation use when natural flows 
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are insufficient to meet demand) by reducing the quantity of stored water available for irrigation 
use until the space previously evacuated is back-filled subsequent to the release. 
Under Idaho law, on-the-ground irrigation use is what defines an "irrigation from 
storage" water right. See Pioneer, supra. Until water is intentionally stored and then released 
(made available) to the irrigators in the field, an "irrigation from storage" water right goes 
unsatisfied and remains in priority against all other junior rights. 
C. The Concept Of "Paper Fill" Impermissibly Diminishes Real Property 
Rights 
Water rights are real property rights that must be afforded the protection of due 
process before they may be taken by the State. See, e.g., Nettleton v. Higginson, 98 Idaho 87, 90 
(1976). This is particularly true of adjudicated (i.e., "proven") water rights, which are entitled to 
administration preference. See IDAHO CoDE § 42-607; see also, Nettleton, 98 Idaho at 90. 
Pioneer's understanding of the State's present reservoir accounting program is 
that it is based upon the concept of "paper filL" Accordingly, a reservoir "fills" based upon the 
measure of its total inflows, regardless of whether the inflows are actually impounded and held 
(diverted to storage), or passed through and contemporaneously spilled at the downstream end of 
the reservoir. Said differently, the State's "paper fill"-based accounting system considers a 
reservoir "full" once reservoir inflows during the storage season match the capacity of the 
reservoir. At that time, the priority of the reservoir storage water rights is deactivated on the 
premise that priority fill of the reservoir has occurred on paper regardless of whether the 
reservoir is physically fulL Consequently, "refill" of reservoir space evacuated for flood control 
or other operational purposes occurs out of priority, and is entirely dependent upon the 
availability of natural flows above and beyond that needed to satisfy existing natural flow-based 
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water rights downstream (including those junior in priority to the storage rights) to the extent 
such "excess" or "unallocated" flows truly exist. 
This "paper fill"-based reservoir storage accounting program effectively 
subordinates senior priority irrigation storage water rights to all other existing natural flow-based 
water rights because it does not distinguish between, or credit irrigation storage accounts for, 
water contemporaneously passed and spilled through a reservoir, or for water evacuated for non-
irrigation purposes (i.e., flood control). Instead, "paper fill" automatically presumes that all 
water flowing into the reservoir is "stored." 
For the reasons discussed in Section II.B above, the concept of "paper fill" is a 
fatally flawed construct because water rights are ultimately defined by their specific purpose of 
use. Water released or spilled from a reservoir for any reason other than irrigation purposes 
(whether for flood control, contemporaneous pass through, or otherwise) does not and cannot 
satisfy the "irrigation from storage" element of an irrigation storage water right. Until water is 
both: (1) diverted and stored for "irrigation storage"; and (2) intentionally released as "irrigation 
from storage" for on-the-ground use, the water right has not been satisfied and it remains in 
priority. Consequently, the "paper fill" accounting method's subordination of senior storage 
water rights impermissibly diminishes the value of those real property rights, and is another 
reason why a storage "refill" remark is unnecessary and contrary to Idaho law (i.e., one does not 
need a separate authorization to refill what has not been filled and satisfied in the first place). 
III. 
CONCLUSION 
For the foregoing, Pioneer respectfully submits that Idaho law does not require a 
remark before a reservoir can "refill" storage space evacuated for flood control purposes in 
priority. Pioneer also requests the Court to clarify that an "irrigation storage" water right is not 
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satisfied (and, therefore, remains in priority) for administrative or accounting purposes until 
water is diverted and stored for "irrigation storage," and intentionally released as "irrigation from 
storage," thereby making that water available for the end use irrigators requesting the release. 
DATED this '"2-a-\:b.day ofDecember, 2012. 
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Attorneys for the State ofldaho 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN Al\D FOR THE COUNTY OF TWIN FALLS 
In Re SRBA 
Case 1\o. 39576 
) 
) Basin-Wide Issue 17 
) Subcase No. 00-910017 
) 
) STATE OF IDAHO'S 
) OPENING BRIEF 
INTRODUCTION 
The State of Idaho ("State"), by and through its counsel of record, hereby submits 
its opening brief on the basin-wide issue designated by this Coun: "Does Idaho law 
require a remark authorizing storage rights to 'refill,' under priority, space vacated for 
flood cDntrol?" Order Designating Basin-Wide Issue (Sept. 21, 2012) ("Order"), at 7. 
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This Court recognized that the "crux" of this issue is "whether Idaho law 
authorizes the refill of a storage right, under priority, where water diverted under that 
right is released for flood control," id at 5 (emphasis in original), and that "the issue of 
priority refill ... is directly related to the quantity element of a water right." !d. at 6. 
The quantity element of a storage water right granted under Idaho law is a firm and fixed 
limit on the annual volume of water appropriated under the right. This is a fundamental 
principle of the prior appropriation doctrine in Idaho and is necessary to ensure the 
optimi;r.ation of the resource. A right to refill reservoir space vacated by flood control 
releases under the priority of the storage water right would constitute an enlargement and 
would allow the holders of storage water rights to monopolize the resource. Such a right 
would also conflict v.'ith other principles of Idaho statutory and constitutional law as 
discussed herein. A remark authorizing storage refill, under the priority of the original 
storage water right, in excess of the licensed or decreed quantity thus would be contrary 
to Idaho law. 1 
PROCEDU~ALBACKGROUND 
The Petition To Designate Basin-Wide Issue (Jun. 8, 2012) ("Petition") sought 
designation of the following proposed basin-wide "refill" issue: "Does Idaho law require 
a remark authorizing storage rights to 'refill' space vacated for flood control?" Petition 
at 2. The Petition, the responsive briefing, and the arguments made during the September 
10, 2012 hearing on the Petition, demonstrated considerable disagreement among the 
parties as to the focus aod scope of the proposed basin-wide issue regarding storage 
"refill." See generally Order at 1-7. 
1 A remark authorizing storage refill using excess or surplus flows and that would not impair other water 
rights would be consistent with Idaho law, but not required to validate and continue historic administration 
and practice, which routinely allows such refill. 
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At the hearing, counsel for the Petitioners characterized the proposed issue as a 
question of water right accounting that went beyond flood control releases: "[W]hat the 
issue pretty much boils down to is whenever you have releases, operational releases from 
a reservoir that are releases of stored water for any purpose other than the actual 
beneficial use prescribed in the underlying storage water right, is that chargeable against 
the water right." Reporter's Transcript, Petition To Designate Basin-Wide Issue, 
Subcase No. 00-91017 (Sept. 10. 2012) ("Transcript"), at 13-14. 
The Smface Water Coalition proposed two additional "sub-issues," framed as 
affirmative statements that the holder of a water right for storage pmposes has the 
authority to determine which diversions count towards filling the water right, and that 
beneficial use under a storage water right is satisfied only when the reservoir is physically 
filled 2 Counsel for the Smface Water Coalition confirmed dming the hearing that the 
two "sub-issues" were intended to adjudicate questions of "fill" and water right 
accounting before reaching the issue of "refill": 
That's the reason we identified a couple sub-issues or further defmition of, 
okay, how do you fill a reservoir in the first place; what do you count as 
satisfYing that right; and then the refill issue falls into that .... We first 
have to know what constitutes fill or satisfaction of the storage before we 
get to the refill question. 
Transcript at 18 (underlining added). 
2 The Surface Water Coalition stated "should the Court grant the Petition, the Coalition requests that the 
Court consider the following issues as part of that basin-wide proceeding: 
The storage right holder determines when to divert water to storage in order to maximize 
the beneficial use of water under this right. 
The beneficial use under this right is fully satisfied when the water stored and available 
for beneficial use equals the capacity of the reservoir." 
Surface Water Coalition "s Response In Support Of Petition To Designate Basin-Wide Issue (Sept. 7, 2012), 
at 2 (bold omitted). 
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The United States ("Bureau") supported the proposals to include questions of 
water right accounting and reservoir "filL" See id. at 22 (supporting inclusion of "sub-
issues" relating to "how much discretion the water right holder has in electing to store or 
not store water, and how that plays out in the context of water right administration"). This 
was contrary to the Bureau's position in the "refill" proceedings in Subcase Nos. 1-2064 
and 1-2068, wherein it opposed the State's proposed "refill" remark because it allegedly 
"would decree a portion of the complex system used for administration and accounting of 
those water rights." The United States' Response In Partial Opposition To The State Of 
Idaho's Motion For Partial Summary Judgment (Subcase Nos. 1-2064 & 1-2068) (Apr. 
16, 2012), at 3. The Bureau also proposed expanding the proposed basin-wide issue to 
include releases "for reasons other than tlood control." United States' Statement Of 
Position Regarding Proposed Basin-Wide Issue (Sept. 7, 2012), at 1; see also Transcript 
at 22 ("other than just tlood control"). 
lbis Court resolved the dispute as to the scope of the proposed basin-vvide issue 
by carefully defining the issue and explaining what questions it encompassed. This Court 
stated that "the crux of the issue" is priority: 
[T]he Court in its review of the file and the briefing submitted by the 
parties reads the crux of the issue as whether Idaho law authorizes the 
refill of a storage right, under priority, where water diverted under that 
right is released for flood controL Therefore, the Court in its discretion 
will frame the basin-wide issue as follows: Does Idaho law require a 
remark authorizing storage rights to 'refill,' under prioritv, space 
vacated for flood control? 
Order at 5 (emphases in original). This Court acknowledged the risk of "issue drift" and 
emphasized that the basin-wide issue is a "legal issue" focused on "the ability to refill 
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storage water rights under priority." Jd at 4; see also id at 5 ("The storage refill issue is 
fundamentally an issue of law"). The Order stated: 
[T]his Court will not consider the specific factual circumstances, 
operational history, or historical agreements associated with any particular 
reservoir in conjunction with this basin-wide issue. Such specific factual 
inquiries do not lend themselves to review in a basin-wide proceeding 
involving many parties and many reservoirs. Rather, tbe basin-wide issue 
will be limited to tbe above identified issue of law. 
Jd (emphasis added). 
In keeping with this narrow focus, this Court ordered that the proceedings not 
include the two additional issues proposed by tbe Surface Water Coalition, "which both 
pertain to how a storage right is initially filled," explaining that "unlike the issue of 
priority refill, which is directly related to tbe quantity element of a water right, tbe issue 
of fill is purely an issue of administration": 
An on-stream reservoir alters tbe stream affecting administration of all 
rights on tbe source. Accordingly, some methodology is required to 
implement priority administration of affected rights. Addressing tbe issue 
of reservoir fill may require factual inquiries, investigation and record 
development specific to a given reservoir, including how the State 
accounts for fill in each reservoir under its accounting program. As stated 
above, such factually specific inquiries do not lend themselves to review 
in a basin-wide setting involving multiple reservoirs. Furthermore, unlike 
the issue of priority refill which is directly related to the guantity element 
of a water right, the issue of fill is purely an issue of administration. 
!d. at 6 (emphasis added). 
This Court also determined tbe Bureau's request "to include all operation water 
releases (including flood control) other than releases for irrigation" was "too broad." !d. 
at 7. The Order concluded tbe Bureau's proposal "leaves it to the Court and the parties to 
hypothecate all possible operation releases, and the various situations in which they may 
arise, and decipher whether one type of release or situation is legally or factually 
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distinguishable from another in the context of priority storage refill." Id. "Such a broad-
reaching inquiry is not suitable for resolution in a basin-wide proceeding." Id 
In sum, the Order held that the basin-wide issue as designated by this Court is a 
narrow "legal issue" that is "directly related to the quantity element of a water right" and 
will not include consideration of any of "the specific factual circumstances, operational 
history, or historical agreements associated with any particular reservoir." Id at 4, 5, 6. 
"[T]he crux of the issue [is] whether Idaho law authorizes the refill of a storage right, 
under priority, where water diverted under that right is released for flood control." Id. at 
5 (emphasis in original). The basin-wide issue does not include questions of "how the 
State accounts for fill in each individual reservoir under its accounting program" because 
"unlike the issue of priority refill ... the issue of fill is purely an issue of administration." 
Id. at 6. Further, the basin-wide issue is expressly limited to flood control releases, and 
will not include releases "aside from flood control." !d. at 7. 
ARGUMENT 
I. UNDER IDAHO LAW THE QUANTITY ELEMENT OF A STORAGE 
WATER RIGHT LIMITS THE AMOUNT OF WATER THAT MAY BE 
DIVERTED UNDER PRIORITY TO A FIXED ANNUAL VOLUME. 
The Order recognized that "the issue of priority refill . . . is directly related to the 
quantity element of a water right." Jd. at 6; see also IDAPA 37.03.01.060.02.f.ii. ("If a 
past practice of refilling the reservoir is shown or if the claim is for a licensed or decreed 
right that includes refill, the total amount of water claimed for the calendar year and the 
entire period during which diversion to storage or impoundment occurs shall be 
indicated.") ("Adjudication Rules"). Thus, the basin-wide issue designated by this Court 
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must be considered in light of Idaho law regarding the "the quantity element of a water 
right." Order at 6. 
Quantity and priority are "'the essential elements'" of a water right. 
Memorandum Decision And Order On Challenge, Subcase Nos. 74-15051, et al ("High 
Flow" Claims) (Jan. 3, 2012) ("Lemhi High Flows Order"), at 17 (quoting State v. ICL, 
131 Idaho 329, 333, 955 P.2d 1108, 1112 (1998)); see also Am. Falls Reservoir Dist. No. 
2 v.ldaho Dept. of Water Res., 143 Idaho 862, 878, 154 P.3d 433,449 (2007) ("AFRD2") 
("One may acquire storage water rights and receive a vested priority date and guantitv, 
just as with any other water right") (emphasis added); Washington State Sugar Co. v. 
Goodrich, 27 Idaho 26, 47, 147 P. 1073, 1080 (1915) ("it was the duty of the court ... to 
fix the date of the appropriation of the respondents and the amount of water that each are 
entitled to") (emphasis added). 
The quantity and priority elements of a water right are linked because the 
"quantity" element limits the amount of water that may be diverted "under priority": 
If the defendant, who lives above plaintiff, is entitled to a priority for 4 5 
inches of water, he may unquestionably divert that quantity, but, when he 
has once done so, he may not darn the stream below or hinder or impede 
the flow of the remaining stream . . . . Whatever amount of water 
defendant shows himself entitled to ... as a prior right ... beyond that he 
cannot go .... 
Van Camp v. Emery, 13 Idaho 202, 89 P. 752, 754 (1907); see also Union Grain & 
Elevator Co. v. McCammon Ditch Co., 41 Idaho 216,240 P. 443,445 (1925) ("The right 
of appellant to the waters of the Portneuf river for mill purposes was limited to the 
quantity of water reasonably necessary to operate the mill."); Keller v. Magic Water Co., 
92 Idaho 276,284,441 P.2d 725, 733 (1968) ("one may lawfully divert ... if the quantity 
... is within the limits of his right"); Glenn Dale Ranches, Inc. v. Shaub, 94 Idaho 585, 
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587-88, 494 P.2d 1029, 1031-32 (1972) ("the public policy of the state .... prohibits 
appellant from diverting more water than necessary for the beneficial purpose regardless 
of alleged seniority in right through priority in time.") (internal quotation marks and 
citation omitted); Idaho Code § 42-220 ("Such license shall be binding upon the state as 
to the right of such licensee to use the amount of water mentioned therein"). 
The adjudication statutes of the Idaho Code provide that the decreed "quantity" 
of a right to divert natural flow for storage purposes shall state the "armual volume of 
diversion of water." Idaho Code §§ 42-1411(2)(c), 42-1412(6); see also 
IDAPA37.03.08.035(iv) ("The quantity of water to be diverted shall be listed as a rate of 
flow in cubic feet per second and/or as a volume to be stored in acre-feet per year."). The 
Idaho Supreme Court also has held that Idaho water rights must be defmed "in terms of 
quantity of water per year, which is essential to the establishment and granting of a water 
right." A&B Irr. Dist. v. ICL, 131 Idaho 411, 416, 958 P .2d 568, 573 (1997); Lemhi High 
Flows Order at 10 (same). 
The specific quantity of water appropriated must be established with certainty, 
and may not be "vague and fluctuating": "[I]f the decree awards an uncertain amount of 
water to one appropriator whose needs are vague and fluctuating, it is likely that he will 
waste water and yet have the power to prevent others from putting the surplus to any 
beneficial use." Village of Peck v. Denison, 92 Idaho 747, 750, 450 P.2d 310, 313 
(1969); see also Reno v. Richards, 32 Idaho 1, 15, 178 P. 81,86 (1918) ("The guantity of 
water decreed to an appropriator ... should be definite and certain.") (internal quotation 
marks and citation omitted) (emphasis added); Savage Lateral Ditch Water Users Ass 'n 
v. Pulley, 125 Idaho 237, 243, 869 P.2d 554, 560 (1993) ("It would be vital in a water 
STATE OF IDAHO'S OPENING BRIEF- 8 
rights controversy to establish exactly how much water to which one is entitled.") (italics 
in original; underlining added); Washington State Sugar Co., 27 Idaho at 4 7, 14 7 P. at 
1080 ("it was the duty of the court ... to fix ... the amount of water that each are entitled 
to.") (emphasis added). 
These principles apply to rights to divert natural flow for storage just as they 
apply to rights to divert natural flow for irrigation: "One may acquire storage water rights 
and receive a vested priority date and quantity, just as with any other water right." 
AFRD2, 143 Idaho at 878, 154 P.3d at 449; see also Idaho Code § 42-202(3) ("the 
applicant shall specify in acre feet the quantity of such flood or winterflow waters which 
he intends to store"). An SRBA claim to divert natural flow into storage must describe 
"the quantity of water claimed" in terms of "the annual diversion volume ... in acre-feet 
per year." Idaho Code § 42-1409(c)(i); see also IDAPA 37.03.01.060.02.F.iv ("the 
amount of water stored shall be listed in af per annum"). The Director's Report "must 
determin[ e] ... the quantity of water used." State v. Hagerman Water Right Owners, 
Inc., 130 Idaho 736,741, 947 P.2d 409,414 (1997); see also Idaho Code§ 42-1411(2)(c) 
("the quantity of water used describing the ... annual volume of diversion of water for 
use or storage in acre-feet per year as necessary for the proper administration of the water 
right"). These requirements also apply to the partial decree. Idaho Code §§ 42-1412(6), 
42-1402. 
In sum, Idaho law requires that the quantity element of a storage water right 
identify with specificity and certainty the volume of water that may be diverted annually 
under the priority of the water right. The quantity element is an essential limit on the 
priority of a storage water right, just as with irrigation water rights. Language that 
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effectively eliminates the quantity limit "vitiates the existence of a legal water right." 
State v. ICL, 131 Idaho at 333, 955 P.2d at 1112. It is under these settled tenets ofldaho 
law that the basin-wide issue designated by this Court must be considered. See Order at 
6 ("the issue of priority refill ... Is directly related to the quantity element of a water 
right"). Id. 
II. REFILLING RESERVOIR SPACE VACATED BY FLOOD CONTROL 
RELEASES UNDER THE PRIORITY OF THE STORAGE WATER 
RIGHT RESULTS IN AN ENLARGEMENT. 
Once water diverted under the right is released for flood control, the storage space 
vacated by the releases can be refilled only by diverting additional water into the 
reservou. Diverting the additional water "under priority" effectively enlarges the 
quantity element of the storage right and deprives others of the use of the water. "An 
increase in the volume of water diverted is an enlargement and is not allowed under I.C. § 
42-1425." City of Pocatello v. Idaho, 152 Idaho 830, 835, 275 P.3d 845, 850 (2012) 
(internal quotation marks and citation omitted); see also Barron v. Idaho Dept. of Water 
Res., 135 Idaho 414, 420, 18 P.3d 219, 225 (2001) ("Enlargement includes increasing the 
amount of water diverted or consumed to accomplish the beneficial use."). "[T]here is 
per se injury to junior water rights holders anytime an enlargement receives priority." 
City of Pocatello, 152 Idaho at 835, 275 P.3d at 850 (internal quotation marks and 
citation omitted). 
Just as an irrigation water right for 100 c.f.s. would be unlawfully enlarged if the 
water right holder were allowed to divert, under priority, a quantity in excess of l 00 
c.f.s., a storage water right for 100 acre-feet per year would be enlarged if allowed to 
divert, under priority, a quantity in excess of 100 acre-feet per year. The fact that storage 
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water rights are quantified in terms of an annual volume rather than an instantaneous 
diversion rate makes no difference in an enlargement analysis. "One may acquire storage 
water rights and receive a vested priority date and quantity, just as with any other water 
right.") AFRD2, 143 Idaho at 878, 154 P.3d at 449. Quantifying a storage water right in 
acre-feet per year ("AFY") is consistent with the Idaho Supreme Court's holding that 
water rights must be defined "in terms of quantity of water per year, which is essential to 
the granting and establishment of a water right." A&B Irr. Dist., 131 Idaho at 416, 958 
P.2d at 573 (emphasis added); Lemhi High Flows Order at 10 (same); see also Idaho 
Code § 42-1411(2)(c) ("the quantity of water used describing the ... annual volume of 
diversion of water for use or storage in acre-feet per year"); id § 42-1409(c)(i) (same).3 
In short, allowing "the refill of a storage right, under priority, where water 
diverted under that right is released for flood control," Order at 5 (emphasis in original), 
enlarges the quantity element of the water right. Further, as discussed below, the 
enlargement is open-ended and results in an un-quantified water right. 
III. REFILLING RESERVOIR SPACE VACATED BY FLOOD CONTROL 
RELEASES UNDER THE PRIORITY OF THE STORAGE WATER 
RIGHT RESULTS IN AN UN-QUANTIFIED WATER RIGHT. 
If reservoir space vacated by flood control releases is allowed to refill, under 
priority, the quantity of additional water that may be diverted under priority is no longer 
limited by the quantity element of the water right: it is defmed by the volume of the flood 
control releases. The quantity element of a storage water right does not limit the volume 
of stored water that may be released for the authorized-beneficial uses, much less the 
3 See also IDAPA 37.03.01.060.02.F.iv ("the amount of water stored shall be listed in af per annum"); 
IDAPA 37.03.08.035.03.b.iv ("The quantity of water to be diverted shall be listed ... as a volume to be 
stored in acre-feet per year.") 
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amount that may be released for purposes not authorized by the water right, such as f1ood 
control. 
Thus, there is no limit on the quantity of water that may be diverted under the 
priority of the storage water right if reservoir space vacated by flood control releases may 
be refilled under priority. The storage water right becomes an open-ended entitlement to 
divert, under priority, whatever quantity of additional water is required in any given year 
to refill the space vacated by Hood control releases. Thus, linking the quantity that may 
be diverted under priority to the amount of space vacated by flood control releases 
eftectively eliminates the quantity element and transforms a storage water right into an 
un-quantified right. Such a result is forbidden by Idaho law. See State v. ICL, 131 Idaho 
at 333, 955 P.2d at ll12 ("the elimination of ... the essential elements of priority and 
quantity, vitiates the existence of a legal water right .... "). 
At best, the quantity element becomes a variable rather than a firm legal limit. 
The amount of reservoir space vacated by Hood control releases varies each year, 
sometimes greatly, because Hood control operations depend on forecasts and factors tbat 
change year-to-year (such as the depth, extent, and moisture content of the snowpack), 
and also on factors that can vary signit1cantly within a given year-or even over the 
course of just a few days (such as temperature and precipitation). Defining the quantity 
of water that may be diverted under priority in a given year as including whatever amount 
is needed to replace that year's Hood control releases results in a "vague and t1uctuating" 
quantity element, which is contrary to Idaho law. See Village of Peck, 92 Idaho at 750, 
450 P .2d at 313 ("'if the decree awards an uncertain amount of water to one appropriator 
whose needs are vague and fluctuating, it is likely that he will waste water and yet have 
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the power to prevent others from putting the surplus to any beneficial use."); Reno, 32 
Idaho at 15, 178 P. at 86 (emphasis added) ("The quantity of water decreed to an 
appropriator ... should be definite and certain.") (internal quotation marks and citation 
omitted); Savage Lateral Ditch Water Users Ass'n, 125 Idaho at243, 869 P.2d at 560 ("It 
would be vital in a water rights controversy to establish exactly how much water to 
which one is entitled.") (emphasis in original). 
The lack of a fixed volumetric limit on annual diversions under priority would 
result in monopolization of the resource and could impair future development.4 The 
storage water right holder and not the Director would determine the amount of 
unappropriated water in the basin. Even flows in excess of the licensed or decreed 
quantity of the storage right and otherwise considered to be available for future 
development would become subject to the right of priority storage refill. This result 
would be contrary to the Idaho Supreme Court's holding that "there cannot be a prior 
relation to excess water": 
Excess flow is not subject to definition in terms of quantity of water per 
year, which is essential to the establishment and granting of a water right 
.... excess water inherently relates to water that has not been decreed. 
Consequently there cannot be a prior relation to excess water. 
A & B lrr. Dist., 131 Idaho at 416, 958 P.2d at 573; see also Lemhi High Flows Order at 
10 ("excess water cannot be decreed as a water right") (citing A & B lrr. Dist. ). 
IV, REFILLING RESERVOIR SPACE VACATED BY FLOOD CONTROL 
RELEASES UNDER THE PRIORITY OF THE STORAGE WATER 
4 The Legislature has concluded there is a need for additional storage development, especially in the upper 
Snake River basin and in the Boise River basin. See 2008 Idaho Sess. Laws 11170-72 (H.J.M. No. 8) ( 
"additional storage would be beneficial for Idaho residents .... we support the study of additional water 
storage projects .... including, but not necessarily limited to, the Minidoka Dam enlargement, Teton Darn 
replacement and Twin Springs Dam .... "); see also IDAHO STATE WATER PLAN at 19-20 ("Milestones: ... 
Initiate construction of additional storage to meet current and expected needs by 2025" and listing 
"Reservoir Sites With Apparent High Potential for Development") (!d. Water Res. Bd.) (November 2012) 
(http://www.idwr.idaho.gov/waterboard!WaterPlanning/StateWaterPlanning/State_Planning.htru). 
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RIGHT IS CONTRARY TO THE REQUIREMENT THAT WATER 
RIGHTS BE ADMINISTERED ON THE BASIS OF DIVERSIONS. 
Allowmg reservoir space vacated by flood control releases to refill under the 
priority of the storage water right would result in the right being administered on the 
basis of the quantity of water released from the reservoir rather than on the quantity of 
water diverted into the reservoir. Such administration would be directly contrary to the 
plain language of the Idaho Code and Idaho Supreme Court decisions. 
Under Idaho law, the quantity element of a water right is administered on the 
basis of diversions from natural streams. See Glenn Dale Ranches, 94 Idaho at 588, 494 
P.2d at 1032 ("waters appropriated will be measured for their sufficiency from the point 
of diversion, not at the place of use"); Idaho Code § 42-110 ("shall be entitled to such 
quantity measured at the point of diversion"). The Idaho Supreme Court has explained 
that administering water rights on the basis of diversions is necessary to prevent waste: 
Under the law, water of all claimants must be measured at the point where 
such water is diverted from the natural chaunel of the stream from which it 
is taken. This is [a] matter of necessity, demanded by public policy. It is 
the policy of the law to prevent the wasting of water. 
Stickney v. Hanrahan, 7 Idaho 424, 433, 63 P. 189, 191 (1900); see also Bennett v. 
Nourse, 22 Idaho 249, 125 P. 1038, 1040 (1912) (relying on Stickney). Refilling 
reservoir space vacated by flood control releases under priority would be contrary to 
these principles because it would require administering storage water rights based on 
releases of stored water rather than on diversions of natural flow. 
Releases from on-stream reservoirs (most large reservoirs in Idaho are on-stream 
reservoirs) are analogous to deliveries within the canal system of an irrigation district or a 
canal company: both are distributions by the system operator to the beneficial users of 
STATE OF IDAHO'S OPENING BRIEF- 14 
water previously diverted tmder a water right and intended for irrigation use. See Idaho 
Code See § 42-801 ("Conveyance of stored water through natural channel"). Authorizing 
reservoir space vacated by flood control releases to be refilled under the priority of the 
storage water right would be legally indistinguishable from allowing an irrigation district 
or canal company to divert in excess of its decreed diversion rate to make up for a 
delivery shortfall at the individual users' head gates resulting from the operations of the 
irrigation district or canal company. 
The fact that in some instances other law may require stored water to be released 
for flood control does not alter this conclusion. See 64 Stat. 1083 (Public Law 864, Sept. 
30, 1950) (authorizing construction, maintenance, and operation of Palisades Dam and 
Reservoir "substantially in accordance" with the reports of the Secretary of the Interior 
and the Commissioner of Reclamation); Burgess v. Salmon River Canal Co., Ltd., 119 
Idaho 299, 304, 805 P.2d 1223, 1228 (1991) (recognizing there can be a "[a] voluntary 
assumption of the duty of flood control" by a reservoir operator). All water right holders 
are required to comply with the law, and nothing in Idaho water law authorizes a storage 
water right holder to shift their compliance burden to junior water right holders. But that 
would be the result if storage water rights were administered based on stored water 
releases for flood control rather than natural flow diversions into the reservoir: the burden 
of compliance would simply be shifted from the storage water right holder to junior water 
rights holders. No Idaho statute or decision authorizes such burden shifting, and it would 
be especially inappropriate when the storage water right holder could have foreseen the 
need for additional water to refill space vacated by flood control releases (such as with 
federal projects authorized to conduct flood control operations) but did not seek such 
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authorization as part of the original application, and never subsequently filed for a 
separate refill right. 5 
Thus, allowing reservoir space vacated by flood control releases to refill under 
priority would require that the storage water right be administered on the basis of the 
quantity of stored water delivered to the beneficiaries under their contractual 
entitlements, rather than on the basis of the quantity of natural flow diverted into the 
reservoir under the water right. To do so would be contrary to the Idaho Code, Idaho 
Supreme Court decisions, and "the policy of the law to prevent the wasting of water," 
Stickney, 7 Idaho at 433, 63 P. at 191. 
V. REFILLING RESERVOIR SPACE VACATED BY FLOOD CONTROL 
RELEASES UNDER THE PRIORITY OF THE STORAGE WATER 
RIGHT UNDERMINES THE STATUTORY AUTHORITY OF THE 
DIRECTOR AND THE WATERMASTERS TO ADMINISTER AND 
REGULATE WATER RIGHTS. 
Allowing reservoir space to refill, under priority, on the basis of flood control 
releases would effectively transfer a significant measure of the statutory authority of the 
Director and the Watermaster to regulate and administer storage water rights (and water 
rights junior to them) to the holders of the storage rights and/or the reservoir operators. 
Diversions into the storage reservoirs consist of natural flow and are administered 
and regulated by the Director and watermasters pursuant to their authority under the 
Idaho Code. Idaho Code §§ 42-602, 42-607. Water that has been diverted into a 
reservoir under a storage water right it is essentially private property (albeit impressed 
with a public trust of beneficial use), and no longer available for appropriation and use by 
others. AFRD2, 143 Idaho at 879, 154 P.3d at 450; Washington County Irrigation Dist. 
v. Talboy, 55 Idaho 382, 389, 43 P.2d 943, 945 (1935). Releases of stored water are not 
5 An application for a refill right for an existing project could also be filed with the Department. 
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limited by the storage water rights and are not regulated by the Director or the 
watermaster/ even in the case of an on-stream reservoir. When a reservoir operator 
"desire[s] to use the bed of a stream, or a natural water course, for the purpose of carrying 
stored water," the operator is only required to "notify the department of water resources" 
of the plarmed release, "giving the date when it is proposed to discharge the water, its 
volume in acre feet, and in cubic feet per second at the point of discharge, and the 
persons and ditches entitled to its use." Idaho Code§ 42-801. The statutory role of the 
Director and the Watermaster is limited to delivering the stored water released into the 
stream in accordance with the reservoir operator's instructions. I d. 7 
In short, while the Director and the W atermaster have authority over diversions of 
natural flow into an on-stream reservoir, the reservoir operator has control over stored 
water releases from the reservoir. Thus, allowing reservoir space vacated by flood 
control releases to refill under the priority of storage water right would require the 
Director and the Watermaster to distribute additional natural flow to a reservoir whenever 
the reservoir operator decides to release stored water for flood control purposes. This 
would effectively transfer the statutory authority of the Director and the Watermaster to 
administer and regulate natural flow diversions a reservoir to the operator of the 
reservoir: a decision by a reservoir operator to make a flood control release would also 
amount to an order that the Director and the Watermaster to distribute additional natural 
6 The Director and Watermaster can require that a sufficient quantity of stored water be released to satisfY 
senior downstream water rights, because they are entitled to "have at their headgates the amount of water to 
which they are entitled under their appropriations as the same would have naturally flowed in the natural 
stream prior to the construction" of the upstream dam and reservoir. Arkoosh v. Big Wood Conal Co., 48 
Idaho 383, 283 P. 522, 526 (1929). 
7 The Director then instructs the Watermaster "to make the delivery of the stored water" as specified by the 
reservoir owner. Id. The Watermaster's "duty [is] to adjust the headgates of all ditches not entitled to the 
stored water, and in such manner that those having the right to the use of such water shall secure the 
volume to which they are entitled." ld 
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flow to the reservoir under the priority of the storage water right. The Director and the 
Watermaster would be required as a matter of law to do so, and to curtail junior water 
rights if necessary to make the additional water available for diversion into the reservoir. 
This result would undermine the legislative directives that place administrative 
and regulatory authority over the distribution of natural flow among water rights in the 
hands of the Director and the Watermasters. Idaho Code §§ 42-602, 42-607. Further, in 
basins having multiple Bureau reservoirs (such as Basin 1, Basin 63, and Basin 65), the 
result would be to put a siguificant measure of the legal authority to administer and 
regulate rights to the use of the public waters of the State of Idaho directly into the hands 
of a federal agency that is subject to statutory directives and policy interests that may 
conflict with maximizing the beneficial use of Idaho's water resources. See Clear 
Springs Foods, Inc. v. Spackman, 150 Idaho 790, 808, 252 P.3d 71, 89 (2011) ("The 
policy of the law of this State is to secure the maximum use and benefit, and least 
wasteful use, of its water resources.") (internal quotation marks and citation omitted). 
VI. REFILLING RESERVOIR SPACE VACATED BY FLOOD CONTROL 
RELEASES UNDER THE PRIORITY OF THE STORAGE WATER 
RIGHT IS CONTRARY TO THE REQUIREMENT OF MAXIMIZING 
BENEFICIAL USE AND MINIMIZING WASTE. 
Allowing reservoir space vacated by flood control releases to be refilled under 
priority would remove a legal incentive to carefully manage stored water supplies. The 
annual volume limit of the quantity element of a storage water right puts the reservoir 
operator on notice there is a specific and enforceable limit on the amount of water that 
may be diverted in priority. This limit provides an incentive to carefully manage the 
stored water supply and minimize releases for purposes other than the authorized 
beneficial uses. 
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This incentive would be undermined if reservoir space vacated by flood control 
releases could simp! y be refilled under the priority of the storage water right. There 
would be less need for the reservoir operator to minimize flood control releases because 
junior water rights could be curtailed to make up for the releases. Shifting the burden of 
flood control releases from the reservoir operator and the beneficial users of the stored 
water to junior water right holders reduces a reservoir operator's legal incentive to 
carefully manage the supply of water diverted into the reservoir under the storage water 
right. This result is contrary to "the evident intent of the framers of the Constitution to so 
husband the water of the state as to secure the most beneficial use thereof." Hard v. 
Boise City Irrigation & Land Co., 9 Idaho 589, 594, 76 P. 331, 332 (1904); see also 
Clear Springs Foods, 150 Idaho at 808, 252 P.3d at 89 ("The policy of the law of this 
State is to secure the maximum use and benefit, and least wasteful use, of its water 
resources.") (internal quotation marks and citation omitted). 
Allowing reservoir space vacated by flood control releases to be refilled under the 
priority of the storage water right also creates an incentive to characterize as many 
releases as possible as "flood control." The Bureau and the Petitioners originally sought 
priority refill authorization for all operational releases, not just flood control. Order at 7; 
Transcript at 13-14. While this Court expressly limited the basin-wide issue to flood 
control releases, Order at 7, allowing priority storage refill as to flood control releases 
could result in efforts by the Bureau and its spaceholders to characterize other types of 
releases as "flood control" in order to maximize the quantity of water that may be 
diverted into the reservoir under the priority of the storage water right. 
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The Idaho Supreme Court has recognized that in the context of storage, the actual 
existence of such abuses need not be shown: it is sufficient to identify the potential 
abuses. See Glavin v. Salmon River Canal Co., 44 Idaho 583, 589, 258 P. 532, 534 
(1927) ("Regardless of whether ... the abuses growing up under the operation of rule 5 
have been slight ... the possible abuses are so apparent .... ");see also AFRD2, 143 
Idaho at 879-80, 154 P.3d at 450-51 ("[In Glavin] The Court invalidated the [carryover] 
rule based on 'possible abuses' . . . . The Court upheld the amended rules in Ray/ 
because the earlier deficiencies and possible abuses identified in Glavin had been 
rectified"). The practical effect of recognizing such a right would invite future disputes 
over the subjective intent of the reservoir operator in releasing water, what constitutes a 
"flood control" release, whether state or federal law governs such questions, and likely 
numerous other issues. 
VII. THE CONTENTION THAT FLOOD CONTROL RELEASES REDUCE 
THE AMOUNT OF STORED WATER AVAILABLE FOR IRRIGATION 
USE DOES NOT PROVIDE A LEGAL BASIS FOR AUTHORIZING 
PRIORITY STORAGE REFILL. 
The Surface Water Coalition and the Petitioners argue that reservmr space 
vacated by flood control releases should be refilled under the priority of the storage water 
right because stored released for flood control "cannot be beneficially used for irrigation 
at times of flood control" and "is not physically stored and available for beneficial use" 
later in the year. Surface Water Coalition's Response In Support Of Petition To 
Designate Basin-Wide Issue at 6-7 (Sept. 7, 2012) ("SWC Brief In Support Of Petition")8; 
8The Surface Water Coalition's assertion that water released in flood control operations "is not physically 
stored" in the reservoirs is incorrect. At most if not all Bureau reservoirs in Basin 1, Basin 63 and Basin 
65, "1he entire flow of the natural stream has been diverted and stored and become subject to controlled 
releases." Memorandum Decision And Order on Cross-Motions For Summary Judgment Re: Bureau Of 
Reclamation Streamflow Maintenance Claim, Subcase No. 63-03618 (Lucky Peak Reservoir) (Sept. 23, 
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see also Transcript at 13-14 (referencing "releases of stored water for any purpose other 
than the actual beneficial use prescribed in the underlying storage water right"). These 
contentions are contrary to Section 4 of Article XV of the Idaho Constitution, which 
makes the reservoir operator, not junior water right holders, responsible for shortfalls 
resulting from reservoir operations. These arguments also are contrary to the most basic 
principles of Idaho law, which prohibits the establishment of a water right- much less its 
enlargement - based on a lack of actual beneficial use. Finally, the argument that as a 
matter of law flood control releases are not used for beneficial purposes is incorrect: the 
Bureau routinely makes power use of flood control releases, and in some systems (such 
as the upper Snake River basin) water can be released from one reservoir for flood 
control purposes and be re-captured in a downstream reservoir for irrigation use later in 
the same year. 
A. Section 4 Of Article XV Of The Idaho Constitution Requires Reservoir 
Operators To Deliver To Storage Users Each Year The Amount Of Stored 
Water To Which They Are Entitled And Makes The Reservoir Operator 
Responsible For Delivery Shortfalls Caused By Reservoir Operations. 
The argument that reservoir space vacated by flood control must be refilled under 
priority because flood control releases are not beneficially used for irrigation is contrary 
to Section 4 of Article XV of the Idaho Constitution ("Section 4") and fails as a matter of 
law. A reservoir operator's obligation to deliver to the beneficiaries of the storage water 
right the amount of stored water to which they are entitled arises under Section 4 and 
private contracts, not under the storage water right. Section 4 dedicates to agricultural 
2008), at 22; see also id at 19 ("the entire flow of [the] river is diverted and then artificially released."). 
Further, the basin-wide issue designated by this Court addresses flood control releases of "water diverted 
under that [storage] right," Order at 5 (emphasis added), and thus is limited to water that has been 
"physically stored." 
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use the irrigation water provided to the beneficiaries of a storage water right under a sale, 
rental or distribution, and obligates the reservoir operator to deliver, each year, the 
amount of stored water to the beneficiaries are entitled. Section 4 provides that the 
failure to do so is matter between the reservoir operator and the beneficial users and the 
remedy for a shortfall in stored water deliveries is an action against the reservoir 
operator, whereas priority storage refill would shift the responsibility to third party junior 
water right holders. 
Section 1 of Article XV recognizes the distinction between appropriations for 
"sale, rental or distribution" and "water originally appropriated for private use." ld. 
Const. Art. XV § 1. '"The framers of our Constitution evidently meant to distinguish 
settlers who procure a water right under a sale, rental, or distribution, from that class of 
water users who procure their water right by appropriation and diversion directly from 
the natural stream."' Clear Springs Foods,150 Idaho at 806, 252 P.3d at 87 (quoting 
l'vfellen v. Great Western Beet Sugar Co., 21 Idaho 353,359, 122 P. 30, 31 (1912)). 
"Section 4 applies to waters that 'have been, or shall be, appropriated or used for 
agricultural purposes, under a sale, rental, or distribution thereof."' Clear Springs Foods, 
150 Idaho at 805, 252 P.3d at 86. The sale, rental or distribution of such waters for 
agricultural purposes constitutes "an exclusive dedication to such use": 
Whenever anv waters have been, or shall be, appropriated or used for 
agricultural purposes, under a sale, rental, or di§tribution thereof, such 
sale, rental. or distribution shall be deemed an exclusive dedication to such 
use; and whenever such waters so dedicated shall have once been sold, 
rented or distributed to any person who has settled upon or improved land 
for agricultural purposes with the view of receiving the benefit of such 
water under such dedication, such person, his heirs, executors, 
administrators, successors, or assigns, shall not thereafter, without his 
consent, be deprived of the annual use of the same, when needed for 
domestic purposes. or to irrii@.te the land so settled upon or improyefi, 
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upon payment therefor, and compliance with such equitable terms and 
conditions as to the quantity used and times of use, as may be prescribed 
bylaw. 
I d. Const. art. XV § 4 (emphasis added). In the Clear Springs decision, the Idaho 
Supreme Court explained that the constitutional dedication of water to agricultural use 
under Section 4 was intended to ensure when an appropriator provides water to 
landowners for agricultural use through a sale, rental or distribution, "the water should 
not be allowed to be diverted from that purpose and applied to the running of 
manufactories or anything else of that sort." 150 Idaho at 806, 252 P .3d at 87 (quoting 
Mellen, 21 Idaho at 361, 122 P. at 32). 
In Mellen, we stated that the clear intent of [Sections 4 and 5 of Article 
XV] was that "whenever water is once appropriated by any person or 
corporation for use in agricultural purposes under a sale, rental, or 
distribution, it shall never be diverted from that use and purpose so long as 
there may be any demand for the water and to the extent of such demand 
for agricultural purposes." 
Id (emphasis added). In short, the Idaho Constitution specifically provides that a Section 
4 appropriator may not refuse to deliver irrigation water to the beneficial users, so long as 
the users have paid for the water and are complying with the terms and conditions of their 
contracts. 
It is clear that the water had been applied to respondent's lands during at 
least a part of one previous year, and a part, if not the whole, of another 
year, under a rental rate, and the use thereofresulted in a dedication of the 
waters under the provisions of section 4 of article 15 of the Constitution, 
and the canal company could no longer deny him the right for such waters 
as had been supplied so long as he continued to pay the rental charges. 
Niday v. Barker, 16 Idaho 73, 78, 101 P. 254, 255 (1909); see also Reynolds v. North 
Side Canal Co., 36 Idaho 622, 628, 213 P. 344, 345 (1923) ("under the provisions of 
article 15, § 4, of the Constitution and C.S. § 5556, [the defendant company] was without 
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authority to withhold the delivery of water on account of nonpayment of past-due 
assessments"). 
In Pioneer, the Idaho Supreme Court held that Section 4 applies to the Bureau's 
storage water rights: 
There are several phrases used in the Idaho Constitution and the Idaho 
Code that signify that the beneficial users have an interest that is stronger 
than mere contractual expectancy. The Idaho Constitution provides that 
when water is appropriated or used for agriculture purposes, "such person 
... shall not thereafter, \\ithout his consent, be deprived of the annual use 
of the same." Idaho Constitution art. XV § 4. This notion of a perpetual 
right is reiterated in the Idaho Code .... 
United States v. Pioneer lrr. Dist .• 144 Idaho 106, ll4, 157 P.3d 600, 608 (2007); see Bd 
of Directors of Wilder lrr. Dist. v. Jorgensen, 64 Idaho 538, 136 P.2d 461, 466 (1943) 
(citing "Const., sees. 4 and 5" in discussing contract rights to water stored in Bureau 
reservoirs) (Ailshie, J., concurring); cf Talboy, 55 Idaho at 389, 43 P.2d at 945 (holding 
that water diverted from a natural stream into a reservoir "became water 'appropriated ±or 
sale, rental or distribution' in accordance with the provisions of sec,iions l, 2, and 3, art. 
15, of the Constitution''). 
The Idaho Constitution obligates the Bureau to provide to its spaceholders, each 
year, the amount of stored water for which they have contracted: that quantity has been 
constitutionally dedicated to agricultural use pursuant Section 4. If the Bureau's 
reservoir operations or .flood control releases deprive the spaceholders of the amount of 
stored water to which they are entitled, the Bureau is in violation of Section 4. Such 
issues are constitutional and contractual matters between the Bureau and its spaceholders, 
see, e.g., Farmers' Co-operative Ditch Co. v. Riverside lrr. Dist., 14 Idaho 450, 459, 94 
P. 761, 764 (1908) ("Any controversy (the water user] may have is with the ditch 
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company from which he receives water, or with other consumers under the ditch over the 
question of priority of use"), not contests among water rights. Further, the spaceholders 
have a constitutional remedy that they may enforce directly through Idaho courts. See 
generally Niday v. Barker, 16 Idaho 73, 101 P. 254 (1909) (affirming writ of mandate 
compelling Nampa & Meridian Irrigation District to delivery water for irrigation use). 
The argument that reservoir space vacated by flood control releases should be 
refilled under the priority of the storage water right ignores Section 4, and the fact that 
the stored water shortfalls of which the Petitioners and the Surface Water Coalition 
complain are caused by the Bureau's reservoir operations, not other water rights. It 
would be contrary to Section 4 to authorize refill, under priority, of reservoir space 
vacated by the Bureau's flood control operations. Section 4 makes the diverter and/or 
irrigation system operator, not other water right holders, responsible for shortfalls in 
deliveries caused by the operation of the system. 
Authorizing priority refill of reservoir space vacated by the Bureau's flood control 
operations would circumvent Section 4 and shift the responsibility for shortfalls in the 
delivery of stored water that has been constitutionally dedicated to irrigation use from the 
Bureau to other water rights holders. It would also make other water right holders subject 
to the private obligations of the spaceholders' contracts with the Bureau, and inject the 
Director and the Watermaster into private contractual disputes. See Order On Motion To 
Alter Or Amend Judgment, lR.C.P. 59(e) Subcase Nos. 01-217, 01-218, 01-4024, and 
01-4025 (Minidoka Power Rights) and Subcases Nos. 01-2068 and 01-4054 (Palisades 
Power Rights) (May 17, 2011), at 14 ("it is beyond the scope of the authority and 
function of the waterrnaster and/or IDWR to resolve private contract disputes as part of 
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their administrative duties .... The watermaster and IDWR are not responsible for getting 
in the middle of private contract disputes"). 
B. Flood Control Releases Of Water Stored Under An Irrigation Storage Water 
Right That Preclude Irrigation Use Of The Stored Water By Beneficiaries 
Are Contrary To The Beneficial Use Requirements Ofldaho Water Law. 
The argument that reservoir space vacated by flood control releases is entitled to 
refill under priority because the releases were not used for irrigation is contrary to 
beneficial use principles. Idaho water law is grounded in beneficial use. See Pioneer, 
144 Idaho at 113, 157 P.3d at 607 ("Beneficial use is enmeshed in the nature of a water 
right"). The lack of beneficial use of water diverted under a water right is grounds for 
partial forfeiture, State v. Hagerman Water Right Owners, Inc., 130 Idaho 727, 735, 947 
P.2d 400, 408 (1997), and the systematic failure to make beneficial use of water diverted 
into a reservoir under a storage water right violates "the public trust to apply it to a 
beneficial use."' AFRD2, 143 Idaho at 879, 154 P.3d at 450 (quoting Talboy). 
Water diverted into a reservoir "[i]s no longer 'public water' subject to diversion 
and appropriation under the provisions of the Constitution (article 15, § 3)," but rather is 
"water 'appropriated for sale, rental or distribution' in accordance with the provisions of 
sections 1, 2, and 3, art. 15, of the Constitution." Talboy, 55 Idaho at 389, 43 P.2d at 945. 
Stored water is "[t]he property of the appropriators and owners of the reservoir." ld.; see 
also AFRD2, 143 Idaho 862, 879, 154 P.3d 433, 450 (2007) ("when water is stored, it 
becomes 'the property of the appropriators"'); Ray/ v. Salmon River Canal Co., 66 Idaho 
199, 208, 157 P.2d 76, 80 (1945) ("Stored water having been diverted from and taken out 
of the natural streams is no longer public water."); see also Idaho Code § 42-110 
("Water diverted from its source pursuant to a water right is the property of the 
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appropriator while it is lawfully diverted, captured, conveyed, used, or otherwise 
physically controlled by the appropriator."). The water once diverted to the reservoir is 
'"impressed with the public trust to apply it to a beneficial use."' AFRD2, 143 Idaho at 
879, 154 P.3d at 450 (quoting Talboy). 
It is contrary to Idaho law to divert and impound public waters under a storage 
water right, thereby preventing others from using the water, only to subsequently release 
some of the stored water for non-irrigation purposes in this instance, irrigation - so as to 
also prevent it from being used by the beneficiaries for the licensed or decreed purposes. 
See Hagerman Water Right Owners, 130 Idaho at 734-35, 947 P.2d at 407-08 (opining 
that partial forfeiture can apply when a water right holder "us[ es] only a part of the 
water"). Routinely operating a reservoir to regularly release water diverted under a 
storage water right at times when it is not needed or cannot be beneficially used by the 
beneficiaries violates '"the public trust to apply [the stored water] to a beneficial use."' 
AFRD2, 143 Idaho at 879, 154 P.3d at 450 (quoting Talboy). Such operations not only 
prevent the beneficiaries from using the stored water, they also withhold the water from 
other water right holders who could otherwise make beneficial use of the water or store it 
for irrigation use later in the year. 
Diverting water into a reservoir under an storage water right and then operating 
the reservoir so as to preclude beneficial use of the stored water is contrary to the "[t]he 
policy of the law of this State . . . to secure the maximum use and benefit, and least 
wasteful use, of its water resources." Clear Springs Foods, 150 Idaho at 808,252 P.3d at 
89; see also AFRD2, 143 Idaho at 880, 154 P.3d at 451 ("Neither the Idaho Constitution, 
nor statutes, permit irrigation districts and individual water right holders to waste water or 
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unnecessarily hoard it without putting it to some beneficial use"); Glavin, 44 Idaho at 
587-88, 258 P. at 533 (invalidating a Carey Act company's storage carryover rule that 
made it possible for a landowner to "maintain his right to hoard the same as against other 
users who could and would have made beneficial use of the water in the year of its 
original storage"). 
The absence of beneficial use cannot provide a legal basis for establishing a 
storage water right, much less enlarging one. The argument that reservoir space vacated 
by flood control must be refilled under priority because flood control releases are not 
beneficially used for irrigation flies in the face ofidaho water law. 
This conclusion follows even though other law may authorize or require flood 
control releases. See 64 Stat. 1083 (Palisades authorization); Burgess, 119 Idaho at 304, 
805 P.2d at 1228 (recognizing there can be a "[a] voluntary assumption of the duty of 
flood control" by a reservoir operator). There is no "flood control" exception to the 
requirements in the Idaho Code and Idaho Supreme Court decisions that water diverted 
under storage water rights established pursuant to state law must be beneficial! y used. 
The existence of a separate legal duty to release stored water for flood control may 
provide the reservoir operator with a defense against partial forfeiture, Section 4 actions, 
or contract claims,9 but it certainly does not provide legal authorization to divert 
additional water to refill the reservoir space vacated by flood control under the priority of 
the storage water right. Such a result would transform a failure to beneficially use water 
9 Contract provisions that address flood control releases may also support a conclusion that the beneficial 
users of the water distributed by a reservoir operator voluntarily assumed or accepted the risk of shortfalls 
in stored water deliveries that result from flood control operations. The Bureau's storage contracts with its 
spaceholders in Idaho often address flood control operations authorized by federal law, although the 
applicable contractual provisions may be tailored to the specific reservoir and/or reservoir system. See, e.g, 
Memorandum Decision And Order on Cross-Motions For Summary Judgment Re: Bureau Of Reclamation 
Streamflow Maintenance Claim, Subcase No. 63-03618 (Lucky Peak Reservoir) (Sept. 23, 2008), at 33-35. 
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in to a right to divert even more, and shift the burden for reservoir operations that reduce 
the amount of water available for beneficial use from the reservoir operator to junior 
water right holders. 
Idaho law provides no support for an assertion that an entitlement to refill 
reservoir space vacated by flood control releases under priority arises when the releases 
are never beneficially used. Such a claim is entirely inconsistent with beneficial use 
principles and the policy of Idaho water law. 
C. Flood Control Releases Are Sometimes Used For The Purposes Authorized 
In The Storage Water Rights. 
The arguments of the Petitioners and the Surface Water Coalition that flood 
releases preclude beneficial use of the stored water ignores the fact irrigation is not the 
only authorized purpose of use at a number of Bureau reservoirs: power is also an 
authorized use of stored water under many of the Bureau's storage water rights. Order at 
3 n. 4 & n. 5. Water the Bureau releases in flood control operations is frequently used for 
power purposes, both at Bureau facilities and private facilities - sometimes the Bureau 
also releases water early in the season for power purposes pursuant to rentals or leases 
with other entities such as Idaho Power Company, in anticipation of sufficient runoff to 
refill the reservoirs. 
Further, in some cases flood control releases can be beneficially used for 
irrigation by the beneficiaries of the storage water rights. For instance, flood control 
releases from the upstream reservoirs of the federal system in the upper Snake River 
basin are often re-captured in the lower reservoirs, and remain available for irrigation use 
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by the Bureau's spaceholders. 10 The only flood control releases in the upper Snake River 
reservoir system that are not beneficially used for the licensed or decreed purposes are 
those releases that spill past Milner Dam without ever having been used for power 
purposes. 
Even under the arguments of the Petitioners and the Surface Water Coalition, 
nothing in Idaho law authorizes reservoir space vacated by flood control releases to be 
refilled under priority when the reservoir operator uses flood control releases for an 
authorized power use, or when flood control releases from an upstream reservoir are 
captured lower in the system and remain available for irrigation use by the spaceholders. 
In both cases, the flood control releases are actually used for the beneficial uses 
authorized in the storage water rights. 
Thus, it cannot be said that as a matter of law flood control releases are not used 
for the authorized beneficial uses of the applicable storage water rights. Further, the 
question of whether flood control releases are used for irrigation or power purposes is a 
factual matter that is specific not only to individual basins or reservoirs, but also to each 
individual flood control release. Such matters are beyond the scope of this basin-wide 
issue, Order at 6, and their resolution would require development of an adequate 
administrative record in proceedings before the Department. Thus, the blanket 
contention that flood control releases are not beneficially used for the purposes 
authorized in the storage water rights fails to support the argument that reservoir space 
10 See Affidavit of Michael C. Orr, Subcase Nos. 1-2064 et al. & 1-2068 eta/. (Feb. 21, 2012), at Exhibit 
9 (Deposition of Anthony Olenichak, (Feb. 9, 2012), p. 68, 11. 17-21) (Q.: .... And so if water's released 
for flood control, would it be fair to say that that water was not available to the spaceholder? A.: No, it's 
available to the spaceholder until that water passes Milner Dam."). 
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vacated by flood control releases should be refilled under the priority of the storage water 
right. 
CONCLUSION 
This Court designated a basin-wide issue on the following question: "Does Idaho 
law require a remark authorizing storage rights to 'refill,' under priority, space vacated 
for flood control releases?" Order at 7. This Court recognized that the "crux" of this 
issue is "whether Idaho law authorizes the refill of a storage right, under priority, where 
water diverted under that right is released for flood control," id. at 5 (emphasis in 
original), and that "the issue of priority refill ... is directly related to the quantity element 
of a water right." !d. at 6. Under Idaho law, the quantity element of a storage water right 
is a firm annual limit on the amount of water that may be diverted into the reservoir under 
the priority of the storage water right. 
Thus, Idaho law does not authorize reservoir space vacated by flood control 
releases to be refilled under the priority of the storage water right. A remark authorizing 
priority storage refill in excess of the licensed or decreed quantity would constitute an 
enlargement and be contrary to law as discussed herein. 
Respectfully submitted this 21st day of December 2012. 
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DISTRicfc·oUt1T- SABA 
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County of Twin Falls - State of Idaho 
DEC 2 1 2012 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DI 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InRe SRBA 
Case No. 39576 
) 
) Subcase Nos.: 00-91017 
) 
) SURFACE WATER COALITION'S 
) OPENING BRIEF 
) 
) _____________________________ ) 
COME NOW, American Falls Reservoir District #2, A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal 
Company and Twin Falls Canal Company (hereinafter collectively referred to as "'Surface Water 
Coalition" or "Coalition"), by and through counsel of record, and hereby submit their Opening 
Brief in this matter. 
SURF ACE WATER COALITION'S OPENING BRIEF 1 
INTRODUCTION 
The basin-wide issue arose from the State ofldaho's argument in certain Basin 01 
subcases wherein the State alleged storage water rights could not refill absent a remark on the 
face of the right and that any storage refill was subordinate to all existing and future water rights. 
See Petition to Designate Basin-Wide Issue at 2. Petitioners, space holders whose storage rights 
in Basins 63 and 65 had already been decreed without any such remark, were concerned and 
initiated this basin-wide proceeding. The Court granted the petition and designated the following 
basin-wide issue: 
Does Idaho law require a remark authorizing storage rights to "refill," under 
priority, space vacated for flood control? 
Order Designating Basin-Wide Issue at 5 ("Basin-Wide Issue 17 Order") (emphasis in original). 
Further, the Court stated that it "reads the crux of the issue as whether Idaho law 
authorizes the refill of a storage right, under priority, where water diverted under that right is 
released for flood control." Order at 5 (emphasis in original). 1 
The Coalition is comprised of seven irrigation districts and canal companies that hold 
beneficial title to storage water rights in the Upper Snake River Basin. Notably, the Coalition 
water users hold beneficial title to the storage water rights at Palisades and Jackson Lake 
Reservoirs, two U.S. Bureau of Reclamation facilities that are also operated for flood control 
purposes. The reservoirs were constructed pursuant to the Reclamation Act of 1902, and 
consistent with that Act, storage water rights were acquired pursuant to state law. 43 U.S.C. § 
3 72; United States v. Pioneer Irr. Dist., 144 Idaho 1 06, 110 (2007). 
1 The Coalition recognizes and is mindful of the Court's statement that it "will not consider the specific factual 
circumstances, operational history, or historical agreements associated with any particular reservoir in conjunction 
with this basin-wide issue." Basin-Wide Issue 17 Order at 5. Accordingly, the Coalition has provided an example 
water right (0 1-2068) along with excerpts from the Congressional authorization related to Palisades Reservoir only 
to provide context for its argument. See Exs. A, B. The limited examples specific to Palisades, i.e. the purpose of 
use listed on the water right and the federal flood control authorization, could instead be viewed as a hypothetical if 
necessary. 
SURFACE WATER COALITION'S OPENING BRIEF 2 
The Coalition entities rely on reservoir storage to supply water to approximately 600,000 
irrigated acres in southern Idaho. Maximizing the actual storage of water under the water rights 
for subsequent irrigation use is critical to their landowners' and shareholders' livelihoods.2 
Although flood control operations require water to physically refill vacated reservoir storage 
space, that water is still stored, released, and beneficially used for irrigation purposes under the 
storage water right. Consequently, proper administration and interpretation of a storage water 
right is paramount to the successful irrigation of the Coalition members' lands and protection of 
their water right interests. 
This basin-wide case provides a central forum for the Petitioners and Coalition to confirm 
what Idaho law requires: 1) that a storage water right is entitled to administration to satisfy its 
decreed beneficial use; 2) that reservoir releases for flood control purposes to protect life and 
property do not satisfy the beneficial use of a storage water right; and 3) that reservoir releases 
for flood control purposes do not cause a storage water right to forfeit or lose its priority in 
administration. As discussed in detail below, Idaho law protects the priority of storage water 
rights in administration and the fact that a reservoir is also operated for flood control does not 
alter or diminish the storage water right's priority element. 
Therefore, no remark is necessary to authorize the lawful distribution of water to a 
storage water right, including the ability to continue to fill in priority storage space vacated for 
flood control. The Court should clarify that for purposes of administration water released for 
flood control does not diminish or affect a storage water right's entitlement to receive actual 
useable water in the amount stated for its authorized beneficial use. 
2 See Nampa & Meridian lrr. Dist. v. Petrie, 28 Idaho 227,229 (1915) ("The continued existence of an irrigation 
district depends upon its ability to furnish water to land owners within the district"). 
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ARGUMENT 
I. The Prior Appropriation Doctrine Governs the Appropriation and Administration 
of Storage Water Rights in Idaho. 
Idaho follows the prior appropriation doctrine. IDAHO CONST. Art XV, § 3; I. C. § 42-
602; Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790, 800 (2011); Beecher v. Cassia 
Creek Irr. Co., 66 Idaho 1, 9 (1944) ("[T]he maxim 'First in time, first in right,' should be 
considered the settled law here"). The most fundamental tenet in Idaho water law is that a water 
right's priority is protected in times of shortage. I.C. § 42-607; Clear Springs Foods, Inc., 150 
Idaho at 92; Bower v. Moorman, 27 Idaho 162, 181 (1915). 
A water right is a real property right interest appurtenant to the land where it is used. See 
I.C. § 55-101; Crow v. Carlson, 107 Idaho 461,465 (1984). Hence a water right cannot be 
"taken" for public or private use except by due process of law and just compensation being paid. 
Bennett v. T.F North Side Land & Water Co., 27 Idaho 643 (1915). In general, water rights can 
be acquired by the constitutional method (actual diversion and use) or by the statutory method 
(application for permit). 
A right to divert and use storage water for a specific beneficial use is entitled to the same 
protection as any other right to divert and use water from a natural stream. Indeed, "[o]ne may 
acquire storage water rights and receive a vested priority date and quantity, just as with any other 
water right. I.C. § 42-202." AFRD #2 v. IDWR, 143 Idaho 862, 878 (2007) (citing I.C. § 42-
202). Title to storage water rights at Reclamation facilities in Idaho is split between the federal 
government (nominal legal title) and the water users (equitable or beneficial title). Pioneer, 144 
Idaho at 115 ("as a matter of Idaho constitutional and statutory law title to the use of the water is 
held by the consumers or users of the water"). 
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With respect to administration, a watermaster distributes water by priority to established 
rights within an organized water district. See I.C. §§ 42-602 et seq. Storage water rights are 
administered by priority together with natural flow water rights. For example, an upstream 
junior storage right cannot interfere with a downstream senior natural flow right. Arkoosh v. Big 
Wood Canal Co., 48 Idaho 383, 396-97 (1929); Knutson v. Huggins, 62 Idaho 662, 668 (1941). 
Likewise, an upstream junior natural flow or storage water right cannot take water away from a 
downstream senior storage water right. R. T. Nahas Co. v. Hulet, 114 Idaho 23, 26-27 (1988); 
see, e.g., Gilbert v. Smith, 97 Idaho 735, 739 (1976). 
II. Elements of a Storage Water Right. 
Storage water rights contain the same elements as other water rights. See I. C.§§ 42-202; 
1411(2) (name and address, source, quantity, priority date, point of diversion, purpose of use, 
season of use, place of use); AFRD #2, 143 Idaho at 878. With respect to quantity, the 
adjudication statutes recognize that a storage water right can describe the quantity of water used 
by "annual volume of diversion of water for use or storage in acre-feet per year as necessary for 
the proper administration of the water right." I.C. § 42-1411(2)(c). 
The storage water right for Palisades Reservoir (01-2068) was originally licensed by 
IDWR in 1973. Reclamation filed an amended water right claim in the SRBA and objections 
followed. Thereafter, the Coalition, State ofldaho, IDWR, and other parties to the subcase 
entered into a stipulation to resolve most of the disputed elements. The stipulated water right for 
Palisades Reservoir provides an example of a storage water right in Idaho. 3 The water right lists 
the elements as follows: 
3 IDWR and several parties filed a stipulation agreeing to the elements and other remarks for water right 1-2068. 
See Stipulation, Ex. D (Subcase No. 01-2068 et al., filed September 23, 20 12). The Special Masters issued an order 
to show cause on the Stipulation and held a hearing on October 31, 2012. No parties in the SRBA objected to the 
proposed water right 0 l-2068 and Special Master Dolan approved the Stipulation on November 2, 2012. 
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Name and Address: 
Source: 
Quantity: 
United States of America acting through Bureau of Reclamation 
Regional Director PN Code-31 00 
1150 N. Curtis Rd Ste 100 
Boise, ID 83706-1234 
Snake River 
940,400.000 AFY 
Total reservoir active capacity is 1,200,000 acre feet when filled to 
elevation 5620 and measured at the upstream face of the dam. 
Priority: 
Point of Diversion: 
Purpose and 
Period of Use: 
Place of Use: 
07/28/1939 
[power production remark] 
T01S R24E S17 SENE Within Bonneville County 
Purpose of Use 
Irrigation Storage 
Irrigation from Storage 
Power Storage 
Power from Storage 











Stipulated Water Right Description 01-2068; Ex. A. 
As specified in the water right, water in Palisades Reservoir is stored for two beneficial 
uses: irrigation and power.4 Pursuant to the express elements of the right water can only be 
released for these two beneficial uses. Accordingly, for purposes of water right administration, 
Reclamation and the spaceholders, the equitable title holders, are entitled to store and release the 
total quantity every year for the listed beneficial uses. 
Ill. General Description of a Reservoir Flood Control Operation. 
The Supreme Court has described "flood waters" as "waters which escape, because of 
their height, from the confinement of a stream and overflow adjoining territory; implicit in the 
definition is the element of abnormality." Milbert v. Carl Carbon, Inc., 89 Idaho 471,478 
4 The storage of water in the reservoir itself is a not a beneficial use under the water right. See Ex. A. 
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(1965). Floods are caused by weather phenomena and events that deliver more precipitation to a 
drainage basin than can be readily absorbed or stored within the basin.5 See, e.g., Burgess v. 
Salmon River Canal Co., 119 Idaho 299, 302 (1991) (description of flood conditions in the 
Salmon Falls Creek basin in the winter and spring of 1984). In general, when a high snowpack 
melts quickly and precipitation events contribute to a high stream flow, flooding can occur in a 
particular drainage or river basin. Such high water conditions result from weather events beyond 
the control of any water user. 
In addition to storing and supplying water for irrigation needs, reservoirs can also provide 
flood control benefits to downstream lands. Reservoirs can capture or reduce the high 
streamflows preventing water from overflowing the banks downstream. Certain federal projects 
in Idaho include flood control as a specific authorized project purpose. In these facilities, 
reservoir capacity can be made available to capture high flows based upon snowpack and 
forecasted weather events. 
For example, Palisades Reservoir was reauthorized by Congress on September 30, 1950 
for irrigation, power, flood control, fish and wildlife, and recreation purposes. 64 Stat. 1 083; Ex. 
B. The project was reauthorized in accordance with the Reclamation Commissioner's 
supplemental report that was approved and adopted by the Secretary oflnterior on July 1, 1949. 
See id. The Commissioner's supplemental report describes the project's flood control purpose as 
follows: 
Flood protection for several thousand acres of irrigated land on the Snake River 
Plain above Idaho Falls also will be provided by the project. 
* * * 
The additional detailed studies made by the Bureau of Reclamation and 
the Corps of Engineers since the project was authorized show that Palisades 
Reservoir can provide fuller control of major floods than was originally 
5 Kansas Water Science Center, USGS; htt,p:/lks.water.usgs.gov/waterwatch/flood/defmition.html. 
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contemplated without adversely affecting the value of the reservoir for irrigation 
purposes. These studies have resulted in agreement by both agencies on an 
operating plan whereby the entire active space in the reservoir (1,200,000 acre-
feet) will be used jointly for flood control and irrigation purposes. This operating 
plan, which, with the confirming correspondence, is appended hereto, will provide 
a basis for regulations to be prescribed by the Secretary of the Army for the use of 
storage space allocated to flood control, in accordance with section 7 of the Flood 
Control Act of 1944 (58 Stat. 887). 
Supplemental Report at 1, 12; Ex. C. 
Accordingly, Palisades Reservoir is operated to protect downstream lands from flooding 
separate and apart from the facility's storage water rights and their administration. The federal 
authorization is consistent with state policy. Indeed, the Idaho legislature recognizes flood 
control is an important state policy- a policy that would apply to Palisades and any other 
reservoir: 
It is hereby recognized by the legislature that the protection of life and property 
from floods is of great importance to this state. It is therefore declared to be the 
policy of the state to provide for the prevention of flood damage in a manner 
consistent with the conservation and wise development of our water resources and 
thereby to protect and promote the health, safety and general welfare of the people 
of this state. 
I. C. § 42-3102. 
The Legislature has further declared certain dams and reservoirs to be under IDWR's 
jurisdiction for purposes of safety inspection and oversight. See I. C. § 42-1710 et seq. The 
statute authorizes the Director to employ remedial means necessary to protect life and property 
including if "[p ]assing or imminent floods threaten the safety of any dam, reservoir or mine 
tailings impoundment structure." I.C. § 42-1718(b). Taken together, the above statutes make it 
clear the Idaho legislature has declared flood control to be an important state policy. There is no 
indication that the legislature would allow flood control operations to harm or be held against a 
water user that takes protective action to preserve life and property. 
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The Idaho Supreme Court also recognizes the role of storage reservoirs in preventing 
damaging floods: 
Idaho's extensive agricultural economy would not exist but for the vast 
systems of irrigation canals and ditches which artificially deliver stored or 
naturally flowing water from Idaho's rivers and streams into abundant fields of 
growing crops. Many of these irrigation systems depend upon dams which divert 
naturally flowing water, storing it in reservoirs and later releasing it for use on 
irrigated lands through canals and ditches. These artificial water storage systems 
serve an additional need for flood control, power generation, recreation, and 
provide beneficial environments for fish and wildlife. 
Kunz v. Utah Power & Light Co., 117 Idaho 901, 904 (1990) (emphasis added). 
Flood control is an important state and federal policy that overlays storage reservoirs and 
their operations. Like canal systems, reservoir facilities that hold water must be operated 
prudently and in a non-negligent manner. See Baranick v. North Fork Reservoir Co., 127 Idaho 
482, 483-84 (1995). At times, this may require the release of stored waters to prevent damaging 
floods from occurring later. Just because a reservoir facility may be operated for flood control 
purposes, either through federal authorization or as a matter of state common law, does not mean 
that flood control becomes an authorized beneficial use intended under the facility's storage 
water right. 
As discussed below, the proper interpretation and administration of a storage water right 
under Idaho law must consider the authorized beneficial uses. Moreover, the Court must 
examine the cause and reason for flood control in the first place, and the use of water intended by 
storage releases for that purpose. Since flood control provides a general public benefit, the 
storage right holder cannot be negatively impacted by those operations. Whereas storage 
reservoirs routinely fill and refill pursuant to such operations, no remark is needed to lawfully 
distribute water by priority to the storage water right for its authorized beneficial uses. 
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IV. No Remark is Necessary to Distribute Water to a Storage Water Right for its 
Decreed Beneficial Use Even Though Water Stored in the Reservoir is Released for 
a Flood Control Operation. 
The basin-wide issue asks whether Idaho law requires a remark authorizing storage rights 
to refill, under priority, space vacated for flood control.6 At the heart of the issue is the proper 
interpretation of a storage water right when a reservoir facility is also operated for flood control 
purposes, a use not related to the water right.7 As set forth below, Idaho's prior appropriation 
doctrine protects storage water rights in administration, and reservoir releases required for flood 
protection do not diminish or negatively impact the storage water right. Stated another way, the 
water right holder retains the right to store and use water for its listed beneficial uses, under 
priority, even if water must be released from the reservoir facility to protect life and property. 
The Coalition submits that no remark is necessary for the proper interpretation and 
administration of a storage water right. 8 The Coalition further requests the Court to clarify that a 
storage water right does not lose or forfeit its priority to store available water for its listed 
beneficial uses in space previously vacated for "flood control." 
A. Flood Control is Not a Beneficial Use of the Storage Water Right. 
The administration and use of storage water is separate and apart from a reservoir's flood 
control operation. If a storage water right does not include flood control as an authorized 
beneficial use, then the release of water from storage for flood control purposes does not affect 
6 The adjudication statutes provide for remarks "and other matters as are necessary for defmition of the right, for 
clarification of any element of a right, or for administration of the right by the director." I. C. §§ 42-1409(1 )(k); 42-
1411(2)0}. 
7 Although some storage water rights in Idaho may include "flood control" as an authorized beneficial use, the 
Coalition's argument is premised upon water rights that contain no such beneficial use (i.e. Palisades storage water 
right 01-2068, Ex. A). 
8 Should the Court determine a remark or general provision is necessary for the refill of storage space vacated for 
flood control purposes, the Coalition reserves the right to participate and submit evidence and proposed language for 
such a remark or general provision. Moreover, this brief does not address storage or other water rights already 
decreed that include specific remarks requiring particular refill procedures or the distribution water to particular 
storage rights. 
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that right for purposes of administration. Stated differently, a storage water right does not "fill" 
for purposes of priority administration unless water is actually stored and available for the 
beneficial use identified on that water right. 
In Idaho, a water user must beneficially use water delivered pursuant to his or her water 
right. AFRD #2, 143 Idaho at 880. In litigation over the ownership of storage water rights at 
Reclamation facilities in Basin 63, the Idaho Supreme Court held the following: 
Under either the constitutional or statutory method of appropriation, the 
appropriator must apply the water to a beneficial use in order to have a valid 
water right in Idaho .... There is no dispute that the BOR does not beneficially 
use the water for irrigation. It manages and operates the storage facilities. 
Irrigation of the lands serviced by the irrigation districts was the basis upon which 
original water right licenses were issued. Without the diversion by the irrigation 
districts and beneficial use of water for irrigation purposes by the irrigators, valid 
water rights for the reservoirs would not exist under Idaho law. 
"' "' "' 
A common theme throughout these cases is the recognition of the connection 
between beneficial use of water and ownership rights. The underlying principle 
ofthe state law, which requires application of the water to beneficial use before a 
water right is perfected, is the same. In Idaho the appropriator must apply the 
water to beneficial use in order to have a valid water right under both the 
constitutional method of appropriation and statutory method of appropriation. 
Basinger, 36 Idaho at 598, 211 P. at 1086-87; I.C. §§ 42-217 & 42-219. The 
requirement of beneficial use is repeatedly referred to throughout the Idaho Code. 
Beneficial use is enmeshed in the nature of a water right, ... 
United States v. Pioneer lrr. Dist., 144 Idaho 106, 110, 113 (2007). 
Based upon the Supreme Court's decision in Pioneer, it is clear that the diversion of 
water into storage does not in and of itself create a water right, either under the constitutional or 
statutory method of appropriation. 9 In other words, the diversion of water to storage alone is not 
a beneficial use of water. See Glavin v. Salmon River Canal Co., 44 Idaho 583, 587-89 (1927); 
AFRD #2, 143 Idaho at 878 ("Storage water is water held in a reservoir and is intended to assist 
9 At least for storage water rights without a specific "in-reservoir" beneficial use. 
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the holder of the water right in meeting their decreed needs"); Order on Petition for Judicial 
Review at 23 (A&B Irr. Dist. v. Spackman, Case No. 2008-000551, Fifth Jud. Dist., Gooding 
County Dist. Ct.) (''the purpose of use of the storage rights is that the stored water will be 
released and used to supplement the natural flow rights for irrigating the same lands"); see also, 
A. DAN TARLOCK, LAW OF WATER RIGHTS AND RESOURCES§ 5.37 (2012). In order to support 
proper administration of the water right, water diverted into storage must also be physically 
available when needed to satisfY the listed beneficial use. 
Water that is passed through a reservoir, or stored and released for flood control, is not a 
beneficial use of the storage water right. Instead, that action is an inherent limitation or 
operating condition on the storage facility. For example, although Palisades Reservoir may be 
operated for flood control pursuant to Congress' authorization of the project, the water right (01-
2068) that was acquired pursuant to state law only authorizes water to be used for irrigation and 
power purposes. See Ex. A. If stored water at Palisades is released for flood control, to protect 
life and property downstream, that facility operation does not affect or diminish the water right's 
priority to physically store and use water for irrigation and power purposes. In other words, the 
water right cannot be deemed satisfied or filled, unless the water that is stored is actually 
available for the decreed or licensed beneficial use. In this sense, although the reservoir may 
physically refill the space vacated for a flood control operation, the storage water right is not 
"refilled" or satisfied twice. Water destined to refill the vacated storage space must be 
distributed in priority since the water users have a need for the actual water and it can be 
beneficially used under the water right. Although water rights senior to the storage right must be 
satisfied before water can refill the vacated space under the storage right, junior rights have no 
entitlement to take that water out-of-priority to the detriment of the senior storage water right. 
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The storage water right holder should not be negatively impacted for actions that benefit 
the general welfare of the citizens of the state of Idaho. If flood control operations fulfill state 
policy and protect life and property downstream of the reservoir, then IDWR or the watermaster 
cannot administer the storage water right in a way that is detrimental to the water user. If water 
that is stored and released for flood control is deemed to "fill" or "satisfY" the storage water 
right, even though it is not beneficially used, then the storage right holder stands to lose or forfeit 
the water right's priority in further administration. In that situation the water right would be 
considered "filled" for administration even though the reservoir does not contain actual water 
needed by the irrigators. That is not the law in Idaho and the state has no authority to take water 
from a senior storage right in that manner. See IDAHO CONST. Art XV, § 3; Lockwood v. 
Freeman, 15 Idaho 395 (1908). 
As described above, such administration unlawfully diminishes the storage water right 
contrary to Idaho's prior appropriation doctrine and therefore must be rejected. Since the release 
of water for flood control does not satisfY a storage water right's beneficial use, the right retains 
its priority when filling the vacated flood control space in administration. 
B. A Storage Water Right's Priority is Not Lost or Forfeited Due to Reservoir 
Flood Control Releases. 
Flood conditions on a river occur due to natural weather events that are beyond the 
control of the water user. Reservoir facilities that provide flood control for downstream lands 
can fulfill an authorized project purpose and state policy. See Exs. B, C; I. C. § 42-3102. If 
water is passed through a reservoir or released from reservoir storage to accomplish flood 
control, that action is taken to protect life and property. Such an action does not benefit the 
beneficial title holder of the storage water right - it is simply an action in furtherance of public 
policy. I. C. § 42-3102. As such, no special remark or authorization beyond the plain terms of a 
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storage water right is necessary for the physical refill of storage space evacuated by flood control 
operations. See Order on Motions for Summary Judgment at 18 (Subcase Nos. 01-2064 et al., 
July 28, 2012) ("The licenses for American Falls and Palisades Reservoirs contained no such 
remark and the SWC correctly pointed out the State has no one-fill rule.") 10; see also, A. DAN 
TARLOCK, LAW OF WATER RIGHTS AND RESOURCES § 5.39 (2012) ("A rational reservoir manager 
might fill and empty a reservoir several times a year, but some states [not Idaho] follow a one fill 
rule that limits the amount of water that can be stored each year to the capacity of the 
reservoir."). If space is vacated for flood control, the water right still retains its priority to store 
water for the authorized beneficial use. 
Moreover, ifiDWR determines a dam is unsafe, the Director can take remedial measures 
to protect life and property. I.C. § 42-1718. For example, the Director could order releases from 
the reservoir or have the operator completely empty the reservoir. See id. In either case, the 
action taken at the facility is for safety reasons, not to satisfy the beneficial use of the storage 
water right (i.e. for irrigation purposes). 
If a storage facility releases water for flood control purposes, that action is beyond the 
control of the water user - it is not released at the request of the user for the beneficial use listed 
on the water right. In an analogous statute, Idaho law recognizes that events outside the control 
of a water user do not negatively impact the user's water right. Specifically, "[n]o portion of a 
water right shall be lost or forfeited for nonuse if the nonuse results from circumstances which 
the water right owners has no control." I.C. § 42-223(6); see also, Aberdeen-Springfield Canal 
Co. v. Peiper, 133 Idaho 82, 87 (1999) ("there can be no forfeiture ifthe appropriator is 
10 The Special Master's decision was certified as fmal pursuant to I.R.C.P. 54(b). See Amended Order Granting 
United States' Motion, Certification, and Partial Special Master Report and Recommendation (Subcase Nos. 01-
2064 eta/., September 14, 20 12). The State of Idaho did not appeal the partial fmal judgment therefore it is bound 
by that decision. 
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prevented from exercising his right to the water by circumstances over which he or she has no 
control."). Similarly, IDWR and the relevant watermasters cannot administer a storage water 
right in a way that is detrimental to the water right holder when releases for flood control are 
outside the control of the water user. The storage water right retains its priority for 
administration. 
Accordingly, if water is passed through a reservoir or released from storage for flood 
control, the water right holder does not forfeit or lose any "portion" of the water right, including 
the water right's priority date for purposes of administration. If the flood control action results in 
available storage capacity in the reservoir, the right holder is entitled to store water pursuant to 
the water right's priority for the authorized beneficial use. No remark is needed to authorize this 
distribution of water, or lawful administration of the storage water right. 
CONCLUSION 
Storage reservoirs play crucial roles for irrigation projects across the state. The 
Coalition entities rely on storage to deliver water to their shareholders' and landowners' irrigated 
lands. Without the actual storage of water and protection of the storage water right, certain lands 
would not have a water supply, including during drought conditions. 
Storage reservoirs can also provide flood control benefits to protect downstream lives and 
property. Both congressional authorization and state policy recognize the important purpose that 
flood control operations serve. 
Although reservoirs serve many purposes, proper interpretation and administration of the 
water right requires protection of the priority element to ensure actual water is stored and 
available for beneficial use. Flood control operations at a reservoir facility do not affect the 
storage water right in administration. Although no remark is necessary to authorize the 
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distribution of water to a storage right's priority, including the refill of space vacated for flood 
control, the Court should clarify that flood control operations do not affect the priority element 
for purposes of water right administration. 
DATED this 21st day of December, 2012. 
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WATER RIGHTS ACQUIRED ONDER STATE LAW 
2006 with Minidoka Irrigation District, Burley Irrigation District, Twin Falls 
Canal Company, North Side Canal Company and American Falls Reservoir 
District 12. 
This decree does not alter, amend, or modify the contracts entered into 
between the various federal contractors and the United States Bureau of 
Reclamation, as amended, including but not limited to the contractual 
storage exchanges, in connection with the Palisades project and the 
Minidoka project, which contracts remain binding among the parties. 
[Insert ownership remark) 
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BASIS OF CLAIM - License 
Right no. 1-2068 has been split into water riqht noa. 1-2068 and 1-10043. 
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PJ\LIS~ES DAM AND ~ER.VOD.(f:t,l,OJECT; N,ORTII SIDE PUMP& 
.. JNG DIVISION, MlNIDQ~ }iROJECT; CONTRACTS FO~ RE-
.. SERVEQ,. (4\PAC~TY, ~RICAN FALLS RESERVOIR . 
• ' •• ·• ' j • 
M ~~t to a~tho~e die 'Palisades Dam and Reservoir project, to authorize the North Side-
Pumping Division and related works, to provide for the disposition of reserved space ·in. 
American Falls, Reservoir, and for other purposes. (Act of Septeml:!er 30, 1950, ch. 
1114,64 Stat. 1083) 
[Sec. 1. Reauthorization of Palisades Dam.J-The Palisades Dam and 
Reservoir project, Idaho, heretofore authorized under the provisions of the Fed& 
eral reclamation laws by the presentation to the President and the Congress of the 
report of December 9, 1941 (House Document Numbered 45_7, Seventy-seventh 
Congress, first session) by the Secretary' of the Interior· (herein ·called the Sec-
retary), is hereby reauthorized under the Federal reclamation laws for construc-
tion and operation.and maintenance substantially in accordance with that report 
a.S supplemented and modified by the CommisSioner's supplemental report 1!-nd' 
the recommendations incorporated by reference therein, as approved and adopted · 
by the. Secretary on July 1, 1949, and as including, upon approval by the President 
of a suitable plan therefor, facilities for the improvement of fish and wildlife-
along the headwaters of the Snake River, such facilities to. be administered by· 
the Fish and, Wildlife Service: Provided, That, notwithstanding recommenda--
tions to the contrary contained in said report (a) the Secretary shall reserve not 
to exceed fifty-five thousand acre-feet of active capacity in Palisades Reservoir· 
for a period ending December 31, 1952, for replacement of Grays Lake storage,. 
but no facilities in connection with the proposed wildlife management area at 
Grays Lake sh!.i.ll be built and no allocation of construction costs of the Palisades: 
Dam and Reservoir by reason of providing replacement storage to that area shall 
be made until the·development and operation and maintenance of the wildlife 
management area has been authorized by Act of Congress, and (b) the nonre.;. 
imbursable allocation . on account of recreation shall be limited to the costs of 
specific recreation facilities in an amount not to exceed $148,000. ( 64 Stat. 1083). 
ExPLANATOllY NOTE 
Cross Reference, .Purchase of lmpl,'Ove-
Jnellts. The. Act of Ju1y 27, 1954, 68.Stat. 
Al29, authorized the Secretary of the In-
terior to purchase certain improvements lp-
cated on public lands withiwthe boundaries, 
of· the>Palisades. project. The Act appears. 
herein in chronological order. 
NOTE OF OPINION 
J, Grays L~e refuge 
The 'proviso in seetion 1 prohibitinl;l'' the 
development,; operation, and maintenance 
"of a 'wildlife management area as part of 
the project until ··authoriZed by Congress, 
:applies to a proposal. that. was subse<j,utin~y 
abandoned, and. dOes not re$trict the gen-
eral authoritY of the ·Secretary of the In-
terior under the Mjgratocy Bird Conserva-
tion Ac;:t io establi$11 and develop 1,1liuges for· 
migratory birds lfU\ywhere in -the United 
Stat~s._SoJ,icitm: Barry Qpinion;•7o I.D.52/ 
P~6~'}, 'H I.D. 3.11 (1~64), in repropOsed 
refuge for ··migratorr birds .at Grays· · -Lake-
Idaho. · .. ' · ' ' · · · 
Sep~ber 30, 1950 
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Sec. 2. [Authorization of North Side Pumping Division of Minidoka proj-
ect.]-There are hereby authorized for construction and operation and 
maintenance under the Federal reclamation.laws: (a) the North Side Pumping 
Division of the Minidoka project, this to be substantially in accordance with the 
Commissioner's report and the recommendations incorporated by reference 
therein, as approved and adopted by the Secretary on July 1, 1949: Provided, 
That, notwithstanding recommendations to the contrary contained in said re~ 
port, ( 1) lease or sale of that portion of the power service system extending 
from the substations to the pumping plants may be made to any entity on terms 
and conditions that will permit the United States to continue to provide power 
and energy to the pumping facilities of the division, and, in the event of lease 
or sale to a body not entitled to preference in the purchase of power under the 
Federal reclamation laws, will preserve a reasonable opportunity for. subsequent 
lease or sale to a body that is entitled to such privilege, (2) no allocation of 
construction costs of the division shall be made on a nonreimbursable basis by 
reason of wildlife benefits, and (3) there shall be, in lieu of a forty~year period, 
a basic repayment period of fifty years for repayment, in the manner provided 
in the recommendations, of the irrigation costs assigned for repayment by the 
water users; and (b) for the furnishing of electric power for irrigation pumping 
to that division and for other purposes, power generating and related facilities 
at American Falls Dam. These generating and related facilities, to the extent the 
Secretary finds to be proper for pay~out and rate~making purposes, may be 
accounted for together with other power facilities operated by the Secretary that 
are interconnected with the American Falls Dam power facilities, excluding any 
power facilities the net profits of which are governed by subsection I of section 4 ~ 
of the Act of December 5, 1924 ( 43 Stat. 703). The authorization set forth in 
the preceding sections 1 and 2 shall not extend to the construction of transmi~ 
sion lines, substations, or distribution lines unless such facilities are for the 
purposes of interconnecting the power plants herein authorized, or for the de-
livery of power and energy for use in connection with the construction, operation, 
and maintenance of the projects herein authorized. (64 Stat. 1083) 
ExPLANATORY NoTE 
Reference in the Text. Subsectinn I of 
section 4 of the Act of December 5, 1924 
( 43 Stat. 703), referred to in the text, is 
that subsection of the Fact Finders' Act 
dealing with the use of profits from projects 
whose care, operation am~ maintenance have 
been taken over by the water users. The 
Act appears herein in chronological order. 
NoTE OF OPINION 
1. Power plant 
Although a power plant of 30,000 kw 
capacity, as deemed to be authorized by 
section 2 (b) of the Act of September 30, 
1950, for construction at American Falls 
Dam, cannot be constructed within the 
$6,600,000 authorization for appropriations 
contained in section 5 of the act, there is 
no legal objection to installation of 21J,OOO 
kw of capacity, which can be accomplished 
within the limitation, particularly where the 
partial project has engineering and financial 
feasibility and can be constructed in such 
manner as to permit later installation of the 
third 10,000 kw unit without material al-
teration or interference. Memorandum of 
Chief Counsel Fisher, October 28, 1952. 
September 30, .1950 
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Sec. 3. [American Falls Reservoir.]-The Secretary is hereby authorized to 
contract, under the Federal reclamation laws, with water users.and·water users' 
organizations as to the use for their benefit of. the heretofore reserved storage 
capacity in American Falls Reservoir. Not to exceed three hundred .and fifteen 
thousand acre-feet of that capacity shall be made available to those who have 
heretofore had the use of reserved capadty under lease arrangements between 
the United States and the American Falls Reservoir district of Idaho, the distri~ 
bution of this capacity among contractors to be determined by the Secretary 
after consultation with the interested water users' organizations or. their represen~ 
tatives. Of the balance of the reserved capacity, forty~seven thousand five 
hundred and ninty~three acre-feet are hereby set aside for use under contract for 
the benefit of the lands comprising unit A of the North Side Pumping Division 
of the Minidoka project, and seventy~one thousand acre-feet are hereby set aside 
for use under contract for the benefit of those lands in the Michaud area which 
may hereafter be found to be feasible of development under irrigation. Contracts 
for the repayment of construction charges in connection with reserved capacity 
shall be made without regard to the second proviso of the tenth paragraph 
(Minidoka pi'oject, Idaho) under the heading "Bureau of. Reclamaticm" of the 
Act of June 5, 1924 ( 43 Stat. 390, 417). Such contracts shall require the repay~ 
ment of all costs determined by the Secretary to be allocable to the reserved 
capacity, less, in the case of the three hundred and fifteen thousand acre-feet of 
capacity above described, three hundred and eighty~six four~hundred~and-thirty~ 
fourths of the revenues realized, after deduction of what the Secretary determines 
to be an appropriate share f~r operation, maintenance, and replacements, from 
the leasing of that capacity for irrigation purposes up to the time water first 
becomes available in Palisades Reservoir and, in the case of the capacity set aside 
for the North Side Pumping Division, all other revenues realized from or con~ 
nected with the reserved capacity and which the Secretary determines to be 
available as a credit against the cost allocable to that division. (64 Stat. 1084) 
ExPLANATORY NOTE 
Reference in the Text. The second pro-
viso of the tenth paragraph (Minidoka 
project, Idaho) under the heading "Bureau 
of Reclamation" of the Act of June 5, 1924 
( 43 Stat. 390, 417), referred to in the text, 
provides that no contractor shall secure a 
right to use of water from the American 
Falls reservoir except under a contract con~ 
taining the provision that the contractor 
shall, as a part of the construction cost, pay 
interest at the rate of 6 per centum per 
annum upon the contractor's proportionate 
share, as found by the Secretary of the In~ 
terior, of the moneys advanced by the 
United States on account of the construc-
tion of the reservoir prior to the date of the 
contract. The Act is the Interior Depart~ 
ment Appropriation Act for 1925. Extracts 
from the Act, including the item referred to, 
appear herein in chronological order. 
Sec. 4. [Annual saving of winter water.]-( a) The continuation of construc-
tion of Palisades Dam beyond December 31, 1951, or such later controlling date 
fixed by the Secretary as herein provided, is hereby made contingent on there 
being a finding by the Secretary by the controlling date that contracts have been 
entered with various water users' organizations of the Upper Snake River Valley 
in Idaho that, in his opinion, will provide for an average annual savings of one 




September 30, 1950 
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judgment the failure of the requisite organizations so to contract by the cOntrol· 
ling date at any time is for reasons beyond the control of those organizations, 
· he ·may set a new controlling date but not beyond December 31, 1952. 
(b) Repayment contracts made in connection with the use of capacity in either 
American Falls or Palisades Reservoir may include, among other things, such • 
provisions as the Secretary determines to be proper to give effect to recommenda-
tions referred to in section 1 of this Act, and particularly those concerning the 
continued effectiveness of the arrangements ·as to the minimum average annual · 
watersavings. (64Stat.1084) · 
ExPLANATORY NoTE 
Supplementary Provision: · Authority to 
Amend. Contracts. Section 4 of the. Act of 
September 7, 1964, found herein in chrono-
logical order, authorizes the Secretary of the 
Interior to amend contracts ·made . under 
this Act and the Act. of August 31, 1954, 
also found herein in chronological order. 
The 1964Act provides that to the extent the 
.annual obligations of the water users are 
reduced, the cost thereof shall be included 
in · the cost to be absorbed by the power 
operations of the Federal power system in 
Idaho. 
Sec. 5. [Appropriations aU:thorized:]-There is hereby authorized· to' be 
appropriated, out of any funds in the Treasury not otherwise appropriated, the 
stnns of not to exceed $76,601,000 for the Palisades Dam and Reservoir project, 
Idaho, $11,395,000 for the Millidoka project North Side· Pumping Division, 
Idaho, and $6,600;000 for the American Falls power plant. (64 Stat. 1085) 
. ExP~NATORY NoTEs 
Not Cc:idifi.ed.; This Act is 'not codified in .i 864 in the 81st Congress. S. Rept. No;l116. 
the U.S. Code. :H;R. Rept. No. 1297:(on H.R. 5506). H.R. 
Legislative H~tory. S. 2195, Public Law Rept. No. 3121 (conference report). 
. . ' 
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SUP.PLE-hmNTAL REPORT 
PALISADES DAM AN:O D.ESERVOIR PROJECT 
IDAHO 
BUR'EAU OF" R'ECLA'M.ATlON 
!ltJ<:UA.I!It. W.. -S:rlrAIIa, Comminioncr 
:REGION 1 
l't, J. ·NBwm.r., 'Rftil»llll Dlmtor 
Bolae, IclaiiD, J'u11a lM.O 
PALISADES DAI\1 AND·RESERVOm PROJECTS. 
IDAHO 
I. DEBCJUP'CJ:ON 
'fbc Pnlisodoa Dnm nnd Rcwvoir projcc~ is a rnulti}llC!-pua·pose 
dlwelopmentlinvol 1•in(t ii·rigation, power, flood co.ntro)
1 
recronl.ion, rmd 
ftslt Rl\cl wjld if~. 'PnlumdP.& Dnm will be located OJI Ule.maio stom or 
1Ju3 Snnkc Rivca· d Cn!n.m.ity Point ln cnstor.D Idaho, nbouL 8 mile~~ 
west. or Lho Idn.lao-Wyoming lloundary, n.nd nhout 50 tniles eo.sL or 
Idnbo Fnlla, Idn.ho. 'l'ba General M;n.p1 .following tlds pnga, sliowa .llto 
locaLLion.of tl1c Pnlisados Dam o.nd Rcscrveir. 
Tho projccL will provldl'. SUJlplomcnt-Rry iuignt.ion wot.cr lor about 
660,000 n.cres in tho. uppl.!r Bnnko Rivor Vn.Ue.J", defined bcrl!in. ns thn 
\VO.t.ersbed of -~bu Snnke Riv.m· B)lovo Milnor Dnm) togctllP.r with IJJ.o 
irrjgntcd. oren. t~ervcd by- Clllln.ls divm.1.ing nt; tlin.t. dn.m. Flood protec-
tion for scvornl thousand nerca of ;n-iga.tcrl land on the SnnkO RivCl" 
Pln.in o.bove !dn.ho FnJls also will 'be nrovirled by- Lho projoat., 118 "'iU 
hydroulootrie·powcr btull)' ne.:!(l.cd in J..b.e uppor vni1By to servo- irriga-
tion pwnpin~ loRds, mnmeipnlitil!l!"'-:ruml coop~ativl'dl, and others. 
COnstt·unliton nnd opcmtion o£ .ralisndi!S Roaervolr will grootJ.y en.· 
banco the rocreaLionnl value of Jn.ekson Ln.kt'l Reservoir and surro.und· 
ing nreo., in Wyoming, becn.uso thll proposod op~JTat.in,g pJrw for Pali-
sades Reservoir will greatly docraMG the -D.uctun.tion11 now· necessa.ry in . 
tho love! of Jackson Lake. . · · 
The P.alisndes project will nlso produce fish 1111d wildlife l!eo.efiiB or aubatt~n~Al nluc. Water from tl1e t·eservoir co.n be used on ir-
rign.tad In nds of .tlao Fort. lloll Indian.R~ervn.tion in lieu of wator fl'9m 
ttio G!'O.'VB I.n.ko aroo.. Retention or wn.t.or in fJ.ll\t. a-run., on.o or tl1B lead-
ing wa.~rfowl .l'cfugea of tho Nation, will gruo.tily cnbanco llto a.rcu.'s 
value for tJut.t purpose. 
The Palimdcis llrojeot will include.libe dnm, rcsurvoir, powerhouse, 
tl"tliUmission fRcibtics, im.pr.ovemont or tho. Gl"IL,YB Lnke 1\rCR. for wild-
lifl' Jmrposos, nnd tbo oonstJ:uctjon of nccenn.ry T.cet'Ciltjon facUi~ics 
on tho 'bnnks of IJto rcsenoir. Rela.ted. t.o tb p1-ojoct- is the consl.!:uo-
l.lon or tlowustrcnnt .flood-rout.rol fo.cilities which will suppleln9nt tho 
pl'imiUJ" flood r.onl.rol alrm·E!ed by st.orage in tl\o Pnlisacl.cs R1111ervoir. 
Tho Pali&&dcsRosel'Yoir wiU storB only wnt~r n.va.iln.blc for c-.any-ovor· 
lt'Ol\\ years of o.bove-o.vdnJ.gr; stream fiDw to yeara of below-a.verni{B 
atl"cn.nt fi~w togeU1or wiUt whn.tover wa:Lor is 811.VCd by -propost'd elinu-
nnLion ot prcsonb \VO&tcfnl wintor divor&lons. Exist-ing reservoirs in 
1~\o UllPUl' Snake Rh·or Voll17 h&vo C'.npncity sufficient to boltt aU of 
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IN TilE DISTRICT COURT OF Tim FIFTH ruDICIAL DISTRJCT 
OF THE STATE OF IDAHO, IN AND FOR rnE COUNTY OF TWIN FALLS 
InRcSRBA 
Case No. 39576 
) 
) Basin-Wide Issue 17 
) Subcase No. 00-91017 
) 
) STATE OF IDAHO'S OBJECTION 
) and MOTION TO STRIKE 
The State of Idaho ("State"), by and through its counsel of record. hereby objects 
to certain filings in this subcase by the Board of Control and New York Irrigation 
District. the Surface Water Coalition, Pioneer Irrigation District, the Ditch Companies, 
and the United States ("Pctitioners")1 as exceeding the scope of the basin-wide issue 
1 The term "Petltioners" is used for convenience only and ill not tntonded to imply that each of the 
"Potitloners'' also signed tho Petition To Dulpat• Basln-Wide bsr~e (JUD. 11, 2012). 
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designated in the Order Designtlling Bastn .. Wtds Issue (Sept 21, 2012) (f£0rder"). For 
the same reasons, the State moves this Court to strike the .Affidavit OfShtlky M. Davis In 
Support Of Ope.ntng B1iej Of The Boise Ptoje~t B()QTd Of Control, And NP York 
Irrigation Dtstrkt (Dec. 20, 2012), including the attached exhibits thereto, and also to 
strike or disregard certain portions of the openiq brle& filed by the Petitioners in this 
proceeding. The pervasive nature of the prohibited assertions and arguments iu the 
above-referenced filings prejudices the State. which has complied with the Ordu and 
limited its opening brief to addressing the legal question of priority storage "refill" 
designated by this Court. the State files this objection and motion to preserve its rlahts. 
ARGUMENT 
L The Onler Expreuly Limited Thil Proeeediag To The Legal Question Of 
Priority ••Re.fllr' A.t Desipated ADd Defllled In The Otdn. 
This Court designated the following basin-wide issue: "Does Idaho law require a 
remark authorizing storage rights to 'refill,' under priority, space vacated for flood 
control?'' Order at 7. This Court determi.Ded this issue "is fimdamentally an issue of 
law," ld. at S, and 4'the basin-wide issue will be limited to the above identified issue of 
law." ld. at 6. This Court also observed tbat "the Petitioners represented that little, if any, 
factual development would be necessary," id at S. The Order thus expressly limited the 
scope of the proceedings, in part to address the State's concerns: 
The State"s concern regarding "issue drift" is well noted. In response to 
the State's conocrns. the Court will not consider the specific factual 
circumstances, operational historyt or historical agreements associated 
with any particular :reservoir in COI\iunction with this basin-wide issue. 
Such specific factual inquiries do not lend themselves to review in a basin· 
wide proceeding involving many parties and many reservoirs. Rather. the 
basin-wide issue will be limited to the above-identified i85Ue of law. 
Furthennore, as set forth below, the Court will not coo.sider the various 
other issue proposed by the Surface Water Coalition of the United States. 
STATB OF IDAHO'S OBJECTION AND MOTION TO S11WCB ·l 
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The Court in its discretion declines to designate tho two issues 
proposed by the Surface Water Coalitiou as part of the basin-wide 
proceeding. In the Court's view tho Surface Water Coalition's proposed 
issue, which both pertain to how a storage right is fill~ arc not well-
situated for resolution in a basin-wide proceeding. An on·stream reservoit 
alters the stream affecting the administration of all riahts on the sow:co. 
Accordingly, some methodology is required to implement priori~ 
administration of affected rights. Addressing the issue of reservoir fill 
may require factual inquiries, investigation and record development 
specific to a given reservoir, including how the State accounts for fill in 
each individual reservoir under its accounting program. AJ stated above. 
such factually specific inquiries do not lend themselves to review in a 
bum-wide setting involving multiple reservoirs. Fu:rthermorc. unlike the 
issue of priority refill which is directly related to the quantity element of a 
water right. the issue of fill is purely an issue of administration. 
The Court in its discretion also declines to designate the issue proposed by 
the United States as part of the basin"wide proceeding. In essence, the 
United States asks this Court to expand the issue proposed by the 
Petitioners. Instead of addressing the issue of priority storage refill 
follo\ving reservoir release for tlood control, the United States asserts that 
the Court expand the issue to include all operation water releases 
(including flood control) other than releases for inigation. , .• The Court 
finds that the United States' request is too broad and does not lend itself to 
orderly consideration as a basin-wide issue. 
OrduatS-7. 
n. The Petitionen' FilillgJ Contravene The Ord.r By Seeking To Develop 
Faetu.al Records ADd Claim$ For Spedflc Reservotn And By Raising "Fill" 
Issues That Are Beyond The Scope Of This ProceedJ:ag And Subject To The 
Requirement Of E:daaustiag Administrative Remedies. 
The Order ''admonished the parties against litigating the specific factual 
circwnstmccs concerning individual reservoirs in this Basin-Wide Issue." Opening Brief 
Of 'I'M Boise Pro]1ct BotJTd Of Contro' And New York Irrigation District Board Of 
Control Brief(Dcc. 20, 2012) ("Board of Control Brier>, at 3; see also Swface Water 
Coalition's Opening Brief (Dec. 21, 2012) (uCoalition Brilf'), at 2 n.l; 0[nnlng Brief Of 
Ditch Companies In Basin-Wide Issue 17 Brtsf (Dec. 21, 2012) ("Ditch Companiss 
StATE OF IDARO'S OBJBCTION AND MoTION 1'0 S11UKE- 3 
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Brfe/'), at 2 n.l. This Court similarly admonished the parties against raising the "issue of 
fill." See Orde'l' at 6 ("unlike the issue of priority refill which is directly related to the 
quantity element of a water right, the issue of fill is purely an issue of administration''). 
Ordfr at 7. The Petitioners have ignored these ad.monisbn.tents. 
The affidavit tiled by the Board of Control and New York impermissibly seeks to 
develop a record of "the specific factual circwnstan.ces. operational history. [and) 
historical ag:reemen.U associated with ... particular reservoir[s]." Order at 5. The Board 
Of Control Brtefis dedicated in large part to .discussing these matters and. arguing that the 
Board of Control, New York: Irrigation District and the Bureau have established priority 
rights to "refill" flood control space in the Basin 63 reservoirs based on alleged histone 
reservoir operations and actual beneficial use of"refill." See. •.g., Board of Control Brltif 
at 2w3 r'the historic operation of the teservoirs in Basin 63 reveal that water that re-enters 
the reservoir after flood control releases has been dedicated to the continued fill of the 
storase rights. and therefore ... the irrigators through their beneficial use of those waters 
have the risht to continue that usc"); id. at 17 ('1As a result of this beneficial use of 'refill' 
the water has become an clement of the underlying licensed and decreed water rights''). 
The Bureau also seeks recognition of its asserted rights to •'water that has 
historically been used to refill Reclamation's reservoirs." Untted States• Opening Brief 
On Basin-Wide Issue No. 17 (Dec. 21, 2012) ("Bureau Brief'), at 4; see also Ditch 
Comprmies Brt-.fat 3, 10 (arping that :flood control releases ''historically" have not been 
counted). 
The Petitioners at least acknowledged this Court• s instruction to avoid such 
factual matters and in most cases appatently attempted to :minimize their reliance upon 
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them. They made no effort to comply with (or even acknowledae) this Court• s express 
and unambiguous instruction to avoid the "purely" administrative "issue of fill," the 
Department of Water Resources• ''accounting programs," and the 8.CCOUX1ting 
"methodology." Order at 6. 
To the contra:ry, the Petitioners expressly make "fill" and water right accounting a 
centerpiece of their arguments. See, e.g., Board Of Control Brit/ at 9·11 (discussina "the 
manner in which the water rights accounting system in the Boise River basin works," 
includina "the terms 'paper fill • and 'physical fill' . . . . [and] "unaccoUilted for 
storage'"); Coalttton Brief at 11 ("a storage water right does not 'fill' for purposes of 
priority administration unless water is actually stored and available for the belleficial use 
identified. on that water right''); Pioneer Brief 10 ("This 'paper fill' - based reservoir 
storage accounting program effectively subordinates senior priority inigation storage 
water rights''); Ditch Companies Brief at 8 ("This water may be mcasur~ tracked or 
quantified and given the tenn 'paper fill' for accountina purposes but this does not m.ean 
the water [was] physically filled or stored for purposes of satisfying the quantity provided 
in the water right."); Bureau Brief at 4-S (arguing that the State's proposed remar.k iD the 
Basin 1 subeases "effectively charg[ es] water to a use - flood control- that is not one of 
the [dcoreed) uses''). 
The Petitioners seek to have this Court dete.t:mine as a matter of law whlcb 
portions of the inflows into the upstream end. of the Bureau~s large on-stream reservoirs 
are "actually" or "physically" stored, a.s opposed to those that allegedly just "pass 
through" or are "contemporaneously" released miles do'WI1S'tre8fll. Ditch Companils 
STATE OF IDAHO'S OBJECTION AND MoTII»r TO S'llUK! • .S 
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Bri•fat 2, 8; Pioneer Brief at 9.2 They seck legal rulings from this Cmnt defin.ina which 
of the diversions into the reservoirs can bo charged to, or tlOUilt towards, the ''fill" of the 
tmderlying storage water rights. See, e.g., Ditch Companies :81-isfat 3, 8; Bureau Brief at 
s. 
Tho Petitioners insist that these "fill" and accounting issues are "threshold" 
questions that must be resolved before it is possible ro address the basin-wide issue 
designated by this Court. DUch Companies Brief at 7. The Petitioners argue these 
questious are simple and straightforward and there is no reason to delay their resolution. 
&e td. ("It would seem self-evident that water which is not stored , ... ''). 
These arguments lack legal and factual morit. This Court has dcter:miDed that for 
purposes of resolvina the basin-wide issue; ":fill" and "refill'' are distinpishable and this 
proceeding will address only ''refill9': •'unlike the issue of priority refill which is diJ.wtly 
related to the quantity element of a water right, the issue of fill is purely an isrue of 
administration. •• Order at 6. This Cowt found that an on .. stream :reservoir "alters the 
stream af.fccting the administration of all rights on the source," that "some methodology 
is required to implement priority admto.istration of aft'ected rights," and therefore issues 
pertaining "to how a storage right is filled. are not woll·situated for resolution in a basin-
wide proceeding." !d. at 6. 
This Court,s findings are confirmed by the fact that the assumptions upon which 
the Petitioners base their challenges to the Department,s water right accounting 
2 ThJs Court tt~tod. that at one of tho Bureau's large on·atream roservo.irs in Bum 63. '"!:be 8lldre flow of 
the nawral s:troam hal been diverted and ttored and become aubjo~ to controlled rel.oasw ... Mtlml11'andum 
D1ai1i011 A.nd Ord~r on Cro.u-Mottons For Srmsmary ~ /a: BU1'1aU Of R8Clamatlan Su.amjlow 
UaintiMifc. Claim, Sulx:a9tt No. 63-03618 (Luc'Jo; Ptak Rattnoir) (Sopt 23. 2008) ("~ P1ak 
OrdV'),Id 22; :~n abo td. at 19 ("the entire flow of [the] rlvar il divoned and then artfflc!aUy releued''). 
This description certainly applies to tho Bureau's other ou-at:ream. rcsctYoin, "Wbieh aro also CRated by 
bank-to-bank dims. 
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methodologies and computer programs arc often simply incorrect. For i.nstance, the 
Petitioners are in error in assurnins that storage water rights are deemed to 14fill" after the 
inflow into a reservoir equals the rlght"s quantity. Piorrser Britif at 9. For iDstance, 
inflows released to to satisfy downstream senior rights, Arlroosh v. Big Wood Canttl Co., 
48 Idaho 383,283 P. 522, S26 (1929), are not counted towards the storage water rights. 
Further, the Petitioners incorrectly assume that the Department's water right 
accounting programs monitor or determine the physical fill level of the reservoirs. 
Pioneer Brief at 9 (arguing that under the accountins proarams, "a reservoir 'fills• based 
on the measute of its total in:flows. '") Monitoring the amount of water in the reservoirs is 
a Bureau ftmction and physical' ufill" is an operational matter: the Bureau can (and docs) 
manipulate the physical "fill'' of the reservoirs by varying the releases. There are 
undoubtedly other threshold tactual issues relating to water right accounti:D.j and the "fill" 
of storage water rights, many of whi.eh are unique or specific to individual reservoirs 
8lldlor basins. 
A$ this Court observed in the Order, water right accounting on a system with one 
or more large on-stream reservoirs is not a simple matter. Order at 6. The principles and 
procedures can easily be misunderstood, and facts or concepts matters that ate presumed 
to be "sclf·evident,'' Ditch Companies Brtef at 7, may tum out to be different or 
con;iderably mo~ complex than anticipated. These considerations simply Wlderscorc 
this Court's conclusion that "the issue of fill is purely an issue of admi.nistration" td at 6. 
and confirm the need to fully develop an administrative record on such matters in a 
concrete factual setting betoxe seeking judicial review of any concerns the Petitioners 
may have, As evm the Bureau recognized in Subcase Nos. 1-2064 and 1~2068, tbis 
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Court should not "use summary proceedings to . . • deOlCC a portion of the complex 
system used for administtation md acooll111:i.ns of ... water rights." The United States 
Response In Partial Opposltlcn To State Of Idaho's Motion For Partial Summary 
Judgment, Subcase Nos. J-2064, et at (Amsrican Falls Subcases); 1-2068, et al. 
(Palisades Su.bcases) (Apr. 16, 2012), at 3. 
The Department's water right accountina methodology and the implementing 
computer programs are essential parts of d.istributina natural flow among approprlatom. 
which is a water riiht adm.inis1ration matter and one of the Director's statutory 
authorities. Idaho Code § 42-602, 42-607. Such matters are inherently factual, speeitic 
to individual reservoirs and basins, and '"purely• ad.minist:rati:ve. (Ader at 6. The 
Petitioners' challenges to the Department's discharge of these administrative duties must 
be presented in the tim instance to the Director and administrative remedies exhausted 
before seeking judicial review, Idaho Code § 67-5271; see also .AFRD2, 143 Idaho at 
872, 154 P.3d at 443 ("Important policy considerations underlie the requirement for 
exhaustina administrative remedies, such as providing the opportunity for mitigating or 
curing errors without judicial intervention, defeni.rls to the administrative processes 
established by the Legislature and the administrattve body, and the sense of comity for 
the quasi-judicial functions of the administrative body.") (intcmal quotation marks and 
citation omitted). 
CONCLUSION 
The Petitioners' attempts to develop and assert claims and arguments based on 
"specific factual circumstances, opemtional history. [and] historical agreements 
associated with ... particular reservoir[s]," Order at s. violates the (Ader md prejudices 
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the State, which has complied the Order and has not attempted to develop a factual 
record. The Petitioners• arguments and assertions on "the issue of fill," Order at 6, also 
violate the Ordtr and fbrther violate the statutory requirement of exhausting 
administrative remedies. 
The State therefore objects to the Ajjidtrvtt Of Shelley M. Davia In Support Of 
{)paning BrlefOfThe Botse Project Board Of Control. .A.nd New York Irrtgatton District 
(Dec. 20, 2012), and requests that it be stricken. 
The State also objects to the Opening Brief Of The Boise ProjtJct Board Of 
Control, A.nd New York l"tgatton District Board Of Control Bruf (Dec. 20, 2012), the 
S'llrface Water Coalition's Opening Bmf (Dec. 21, 2012), the Opening Brief Of Ditch 
Compani6S In Basin-Wide Issue 17 BriB.{~c. 21. 2012), the United States' Opening 
brief on Basin-Wide Issue No. 17 (Dec. 21, 2012}, and PionetJr l"lgation District's 
Opening BriBf (Dec. 21, 2012}, to the extent that they makes claimst quments, and/or 
assertions "specific factual circum.stances, operational history, [and] historical 
a.greements associated with ..• particular reservoir[s],u; and to the extent they raise the 
"issue of fill" as defined in the Order and discussed herein. The State further requests 
that, as this Court deems appropriate and/or practicable, that any such sections or portions 
of the above-referenced briefs of the Petitioners be stricken. 
The State requests oral argument on this objection and motion and suggests that it 
be heard in connection with the basin-wide issue on February 12, 2013. 
RespcctfUlly submitted this 11th day of January 2013. 
LAWRENCBG. WASDEN 
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AFFIDAVIT OF TRAVIS L. THOMPSON 
IN SUPPORT OF SURFACE WATER 
COALITION'S RESPONSE BRIEF 
TRAVIS L THOMPSON, being first du1y sworn upon oath, deposes and hereby states as 
follows: 
1. I am an attorney representing the A&B Irrigation District, Burley Irrigation 
District, Milner Irrigation District, North Side Canal Company and Twin Falls Canal Company 
in the above-captioned matter. I am over the age of 18 and state the following based upon my 
own personal knowledge. 
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2. Attached hereto as Exhibit A are true and correct copies of excerpts of the 
deposition transcript of Anthony Olenichak taken on October 6, 2008 in subcase no. 1-6. 
3. Attached hereto as Exhibit B are true and correct copies of excerpts of the 
deposition transcript of Anthony Olenichak taken on March 21, 2012 in subcase nos. 1-2064 et 
al. 
4. Attached hereto as Exhibit C are true and correct copies of excerpts of the 
deposition transcript of Lyle R. Swank taken on October 8, 2008 in sub case no. 1-6. 
5. Attached hereto as Exhibit D is a true and correct copy of an excerpt from the 
Water District 01 2006 Annual Watermaster's Report. 
6. Attached hereto as Exhibit E is a true and correct copy of an excerpt from a 
presentation to the ESP A Aquifer Management Plan Advisory Committee dated August 23, 
2007. The document was obtained from the Idaho Water Resource Board's website. 
6. Attached hereto as Exhibit F is a true and correct copy of the July 27, 2006 
letter from Director Karl J. Dreher to Senator Charles H. Coiner. 
7. Attached hereto as Exhibit G are true and correct copies of the U.S. Bureau of 
Reclamation "teacup" diagrams from its hydromet website depicting actual reservoir contents in 
Water District 01 on certain days in 2006. 
Further you affiant sayeth naught. 
DATED this JL5ay of January, 2013. 
Travis L. Thompson 
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SUBSCRIBED AND SWORN to before me this lL_ day of January, 2013. 
N outry Public for State of Idaho ' . Residing at Twin Falls, Ida~o. f 
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Exhibit 
A 
IN THE DcS:::RICT COURT OF '!'HE F:E:TH JU:J:C:AL 
DISTRICT OF THE ST!'.TE: OF IDNIO, 
IN AND FOR THE COUNTY OF TWIN FALLS 
In Re SRBA 
C::tse No. 39576 Subcase No. 1-6 
DEPOSITLON OF AN?HONY OLC':NICE1U< 
OCTOBER 6, 2008 
REPORTED BY: 
,TEFF LaMAR, C. S. R. No. 64 0 
~o-::ary Pub11.c 
(208) 345-9611 M & M COURT REPORTING SERVICE:, INC. 
Page 1 
(208) 345-8800 (fax) 
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1 district is involved in surface water 1 the water rights accounting program'/ 
2 measurements? 2 A Only for those diversions that are not 
3 A. Well, Lyle Swank, watennaster, of 3 in the accounting program. Small lawn and garden 
4 course. He is my supervisor. And then James I 4 pumps, and also diversions in very remote areas 
5 Cefalo and Joe Kaufman are the two engineers that 
I 
5 and on small tributaries, they are not included in 
6 I supervise. And they collect a lot of the data, 6 the accounting. 
7 and it's my responsibility to see that data is 7 Q. So the first category, lawn and garden 
8 collected properly and entered into the accounting 8 pumps, essentially domestics, for example? 
9 properly. 9 A. Yes. ) •i 
1.0 Q. Okay. Entered into the \V<lter rights 110 Q. Okay. And then the other category ! 
ll accounting program? ill involving small tributaries or--
12 A. Yes. 12 A. Remote diversions where it would cost 
13 Q. And so is that information or the ' 0 a lot of money just to monitor those on a daily ~~
l4 measurements, are they still gathered on a 'l.S basis. And historically the water district has 
15 three-week basis? 15 never done that 
16 A. No. We put a value in for each 16 Q. Okay. Tony, with respect to the water ' ' ., diversion for each day. And depending on the type 17 district itself, is the water district charged 0 ..!. ! J 
18 of diversion and how large the diversion is, we :s with the operation of the delivery of water to the 3 
19 may measure on a weekly basis or a monthly basis 19 water rights within the water district? 
·) 
20 and interpolate in between those measurements. 20 A. It's in charge of accounting for the 
2: But there is an actual data entry for each day for 21 natural flow and storage deliveries each day to 
=j 22 the water right accounting for each diversion. 22 the diversions. 
23 Q. And when you say "each diversion," is 23 Q. Okay. Within the irrigation season or 
24 that for each water right within the water 24 just year-round? 
25 district or can there be multiple water rights out 25 A. Year-round. 
?age 11 ?age 13 
1 of a particular diversion? 1 Q. Okay. So it actually would-- the 
2 A. That's for each diversion, physical 2 water district accounts for water that's delivered 
3 diversion, on the Snake River and its tributaries, 3 both during the irrigation season and 
4 pumps, canals. But there may be several water 4 nonirrigation season? 
5 rights for each of those diversions. ::l A. Correct. 
6 Q. Okay. So within the water district, 6 Q. And would that include, then, water 
7 then, are all the water rights that are, I guess, I 7 that's diverted into storage? 8 physically within the watet district accounted for 8 A. Yes. 
9 in the water rights accounting program in terms of 9 Q. So during the storage season, the 
10 those diversions? 10 water district accounts or measures the amount of 
11 A. Yes. All the decreed, permitted, 11 water going into storage for each of the 
12 licensed water rights are assigned to those 12 reservoirs within the water district? 
l3 diversions and accounted for. 13 A. Yes. 
14 Q. Okay. Are there any water rights 14 Q. i\nd with respect to that accounting, 
15 which are not accounted for within the water 15 how does the water district work with the Bureau 
16 district which are not identified in the water 16 of Reclamation in a manner that identifies how 
17 rights accounting program? ,17 water is heing stored; that is, the manner or the 
18 A Yes. There may he some diversions, 18 rate at vvbich water is being stored? Is that a -A 
19 some water rights that are left out of the 19 decision made by the water district or a decision ~ s 
20 accounting program. But for the diversions that 20 made by Reclamation? ;; '\ 
21 are in the accounting program, we have a list of 21 A. The physical operations are mostly I ' ' 22 all the decreed, permitted, licensed rights for 22 made by the Bureau of Reclamation. They're the 
23 those diversions. 23 ones that actually pull the switches for the darns, 
24 Q. Okay. And which water rights would 24 essentially. And it's only when there's a water 
25 not necessarily be identified or accounted tor in 25 right that is not getting its water right that's 
'---"~ - ,-->"---.-:::"/ '"-''"-'--'" '--''"·-·-
4 (Pages 18 13) 
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1 called for that we intervene to ask the Bureau to 1 program, all that water is accounted-for storage 
2 change their physical operations. 2 even though it may not all be stored in Jackson 
3 The Bureau of Reclamation has other 3 Lake. 
4 duties besides delivering water to diversions. 4 Q. Is it identified as being stored on 
5 They have flood control, in-stream purposes for 5 paper in Jackson Lake? 
6 their operations management. That can -- and 6 A. Yes. 
7 sometimes can be separate from our actual water 7 Q. Even though physically it's not? 
8 right accounting, which we do on paper. 8 A. Correct. 
9 Q. Tony, with respect to stored water, 9 Q. Okay. And so that's one of the 
10 can you explain how water is stored within the 10 interfaces that the water district would have with 
11 water district? Is it stored by priority? 11 Reclamation is the timing of those pass-throughs 
12 A. Yes. 12 or the releases below Jackson Lake, for example, 
13 Q. Okay. Can you explain the -- is there 13 and how much that's going to be? 
14 a difference between water that's stored and water 14 A. Yes. 
15 that is passed through a storage reservoir? 15 Q. Okay. And so as that water then 
16 A. No. Reservoirs have priorities just 16 proceeds down river, it may be subject to being 
17 as a headgate would have a priority. 17 stored in Palisades; correct? 
18 Q. Okay. I guess my question goes to 18 A. Yes. Physically stored in Palisades, 
19 how, then, is water accounted for? Water that 19 but credited to Jackson storage account on paper. 
20 enters a reservoir, is it identified as natural 20 Q. Okay. So then can you explain the 
21 flow until it's stored within a particular 21 difference to me between unallocated storage --
22 reservoir? 22 and that would be storage that wasn't stored in 
23 A. Yes. We calculate the natural flow 23 Jackson Lake, would it not? Would that be a fair 
24 each day in the water right accounting, and we 24 term for unallocated storage or storage that isn't 
25 fill the rights according to priority. And if 25 stored in a particular reservoir? 
Page 15 Page 17 
1 there are no irrigation canals diverting water, 1 A. The better example would be to use 
2 then we can fill up to whatever priority -- 2 American Falls rather than Jackson for unallocated 
3 reservoir priority that we're able to, based on 3 storage. American Falls, because it has a senior 
4 the quantity of water that day. 4 right to both Island Park and Palisades --
5 Q. Okay. And water that's available 5 Q. Okay. 
6 hydrologically to that reservoir; correct? 6 A. -- has a right to capture all the 
7 A. Correct. 7 gains that come in below Jackson. 
8 Q. So for example, in the storage season, 8 And although the Bureau may be 
9 outside of the irrigation season, for example, 9 physically storing some of that water that goes to 
10 after November I st, then water would be delivered 10 American Falls' account on paper, they physically 
11 either into storage or passed through that 11 store it in Palisades or Island Park; we have 
12 reservoir; correct? 12 where American Falls sometinles isn't physically 
13 A. Correct. 13 full, but it is full on paper. We have filled its 
14 Q. And is water that's passed through 14 storage right. 
15 that reservoir still called natural flow? 15 After that point there are -- there 
16 A. No. For example, Jackson Lake. 16 still may be gains below Palisades that come in 
17 Jackson Lake has the right to store everything 17 below Island Park that are physically captured in 
18 that arises above Jackson Dam. In our water right 18 American Falls Reservoir. But since you can't 
19 accounting, it treats it as if the outflow from 19 store more than I 00 percent in the paper 
20 Jackson Dam were zero. In other words, all the 20 accounting in your American Falls account, that is 
21 gains above Jackson Dam are being credited to the 21 water that accumulates to our storage that's 
22 storage of Jackson Dam. Physically, however, the 22 available to someone but it hasn't been 
23 Bureau may be releasing 400 cfs all through the 23 accumulated in anyone's account. And so that is 
24 winter so as not to dry out the Snake River. 24 where that unaccounted-for storage comes from, 
25 So in our water right accounting 25 that unallocated storage. 
-
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1 A. Michael Orr. 
2 Q. Can you describe those conversations. 
3 A. Michael Orr generally calls me concerning 
4 the practices -- historical practices, current 
5 practices of how water is accounted for in Water 
6 District No. 1. 
7 Q. What were his questions? 
8 A. I don't remember the precise questions. 
9 Q. He asked you about the history of Water 
10 District accounting or administration? 
11 A. Yes. 
12 Q. And did he discuss the State of Idaho's 
13 summary judgment motion with you? 
14 A. He sent me a copy to review to see if there 
::.5 was any discrepancies or anything that I saw that 
16 stood out that I thought was incorrect. 
17 Q. And did you have any comments for that? 
18 A. No. It looked fine to me. 
19 Q. Was this after they filed it with the court? 
2 0 A. I believe it was immediately before. 
21 Q. So was the State ofJdal!o asking for the 
22 Water District's position prior to filing that motion; 
2 3 is that your understanding? 
2 4 A. Not necessarily our position, but how the 
2 5 accounting was actually done. 
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1 (Deposition Exhibit No.6 marked.) 
2 Q. (BY MR. THOMPSON) Tony, can you just 
3 generally describe the Upper Snake Reservoir System "" 
c you understand it. 
5 A. The Upper Snake Reservoir System in Water 
6 District 1 is comprised of nine different reservoirs. 
7 Do you want me to read the name of each of 
8 the reservoirs? 
9 Q. Well, I guess on Exhibit 6, do you recognize 
10 this document? 
1 • A. Yes. --
:!.2 Q. And can you just generally describe it. 
l3 A. It's referred to as the Bureau of 
14 Reclamation's Teacup Diagram. It shows the physical 
15 contents of reservoirs in Water District 1. It also 
16 shows the Little Wood Reservoir, which is not part of 
17 Water District I. 
18 Q. And the nine reservoirs you referenced, are 
19 they depicted on this diagram? 
20 A. Yes. 
21 Q. And can you just walk through those, I guess 
22 general !ocatiorL 
23 A. The furthest downstream is Lake Milner. 
24 Proceeding upstream is to Lake Wakott, then to 
25 American Falls. Willow Creek is a tributary of the 
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1 Snake River that has Ririe Reservoir. Proceeding up 
2 the Henry's Fork and Fails River. We have Grassy 
3 Lake. And then back to the Henry's Fork. We have 
4 Island Park, Henry's lake. And proceeding up the mai 1 
5 stem of the Snake River, Palisades and Jackson Lake. 
6 Q. And, Tony, l guess, in your understanding 
7 can you generally describe the responsibilities of the 
8 Bureau of Reclamation regarding operations of the 
9 reservoir system. 
:0 A. My understanding of the Bureau's 
ll responsibilities is to provide for flood control from 
12 some of those reservoirs and to store water under the 
13 storage water rights for their contracted 
14 spaceholders. 
15 Q. And do they physically operate the dams? 
16 A. Certainly they operate the dams in flood 
17 control conditions. During the irrigation season, it 
18 is a cooperative effort with Water District 1 and the 
19 Bureau to release storage water for water right users. 
20 Q. And maybe ril take it reservoir by 
21 reservoir. That was too general of a question. We 
2 2 start down at the bottom again. You understand there 
2 3 is private dams and reservoirs within this system? 
24 A. Yes. 
2 5 Q. And would "-1ilner Dam be one of those? 
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1 A. Lake Milner does not have a water right. It 
2 is not a federal reservoir, yes. 
3 Q. And it is operated privately; is that 
~ correct? 
5 A. I don't know the answer to that. 
6 Q. Lake Walcott, is that a federal dam? 
7 A. J believe so. 
8 Q. And your understanding is that Bureau of 
9 Reclamation operates that facility? 
10 A. I think so, but I'm not sure. 
11 Q. American Falls? 
12 A. Yes. TI1at's a federal reservoir. 
13 Q. Okay. Ririe? 
14 A. Ririe is also a federal reservoir. I 
15 believe the dam is operated by the Bureau of 
16 Reclamation. 
17 Q. And Palisades? 
~ 
18 A. The same, federal reservoir operated by the 
19 Bureau. 
20 Q. And what about Jackson Lake? 
21 A. Same thing. 
22 Q. Federal? 
23 A. Federal, yes. 
24 Q. Moving up to Henry's Fork drainage, Grassy 
25 Lake; who operates that? 
6 :Pages 160 to 163) 
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Q. And if water is not diverted by one right 
holder, it might flow past that diversion and be 
available for another right holder downstream? 
A. Yes. 
5 Q. I guess, what happens --this is kind of a 
6 general question-- when water flows past Milner Dam? 
7 What are the circumstances that lead to that? 
8 A. Two things that I can think of. One, the 
9 Bureau chooses to release the water past Milner Dam; 
10 or, two, the system physically can hold the water that 
Page 238 
l when you fill that storage water right, do I have it 
2 correct that they don't have any choice as far as the 




A. It's filled. They only have the choice as 
to whether or not to capture the water. 
7 Q. And that is different than a natural flow 
, 8 water right holder who may choose to divert available 
9 water or not? 
10 A. Yes. 
11 is coming down from upstream but allow it to flow past 11 
12 Milner Dam also. 12 
Q. And is that a function of the accounting 
program or an agreement with Reclamation as far as 
13 filling their storage water rights? 13 Q. So if water is running down the Snake River, 
14 people aren't diverting it, storage is full, it may be 
15 going in past Milner Dam at that point? 
16 A. Yes. 
17 Q. And as far as your definition of natural 
18 flow, can natural flow, flow past Milner Dam? 
19 A. Yes. 
2 8 Q. And was that the two areas you just 
21 described or not? Can you describe that. 
2 2 A. If the reservoir system is full, and there 
2 3 is more natural flow than the irrigation demand, we 
2 4 are filling all water rights, and there is surplus 
2 5 water flowing past Milner, under that circumstance, 
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1 there would be natural flow flowing past Milner. 
2 Q. And do you understand the terms "beneficial 
3 use" and "waste" in terms of a water light-- that 
4 defmition? 
5 A. I understand how beneficial use and waste is 
6 defined, yes. 
7 Q. And how would you define waste? 
8 A. Waste is diverting water without applying it 
9 to a beneficial use. 
10 Q. And would you agree that that circumstance 
11 that you just described of water flowing past Milner 
12 Dam is not wasted in that sense of unlawful waste 
13 under a water right? 
14 
15 
MR. BROMLEY: Calls for a legal conclusion. 
THE WI1NESS: Yes, 
14 A. Both. 
lS Q. And can you describe each of those. 
16 A, That's the way that it was programmed in the 
17 account with the agreement of the Bureau of 
18 Reclamation when the accounting was developed in 1978 
Q. So the Bureau agreed that its water right 19 
2 0 could be accounted for as always filling regardless of 
21 their decision to physically store it? 





Q. And that was my next question. Does the 
initial fill, according to the Water District I 
accounting program, always match the physical fill of 
P~ge 239 
1 the reservoir system? 
2 A. No. 
3 Q. And can you describe the circumstances when 
4 it doesn't. 
5 A. When that storage that accrued to the 
6 storage account on paper and the water right 
7 accounting is released past Milner, the physical 
8 contents would be less than the water that we have 
9 accrued on paper. 
10 Q. And do you know which reservoirs are 
~ l formally operated for flood control in the Water 
12 District? 
13 A. I think there are only three, Jackson, 
1 4 Palisades, and Ririe. 
15 
1 6 Q. (BY MR. THOMPSON) Can you describe the 
Q. And do you know the basis for those flood 
16 control operations? Are they required to operate in a 
l 7 certain way? 17 initial fill of a storage water right compared to 
18 refill circumstances. 
19 A. Yes. If-- after the reach gains are 
2 0 measured and the natural flow is determined and 
2 1 distributed to priorities, an unfilled storage right 
2 2 is entitled to the natural flow that arises upstream 
2 3 from the dam under the priority of the storage water 
2 4 right. 
25 Q. And as far as the Bureau of Reclamation, 
18 A. Yes. 
19 Q. And what is the --1 guess, the document or 
2 0 requirement that would dictate those operations? 
21 A. With Palisades and Jackson, the Bureau of 
2 2 Reclamation has what they call flood control rule 
2 3 curves and in those rule curves, based on the amount 
2 4 of water held iu the snow pack above those reservoirs, 
2 5 they are required to evacuate and maintain a certain 
(208)345-9611 
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1 amount of empty space. 
2 Ririe Reservoir is a little bit different 
3 where I think they are required to draw the reservoir 
4 down to a certain percentage on November 1, or close 
5 to that date, and then they have a rule curve similar 
6 to Palisades and Jackson that begins around the I st of 
7 March or April. 
8 Q. And did you say Jackson operates under a 
9 rule curve as well? 
10 A. Jackson-- I guess, it has two things. I 
11 think they are required to have 200,000 acre feet of 
12 empty space by November 1st or close to that date. 
13 And then I believe they operate on a combined rule 
14 curve with Palisades and Jackson, and I think in that 
15 rule curve, 75 percent of the evacuated space is 
16 assigned to Palisades and 25 percent is assigned to 
17 Jackson. 
18 (Deposition Exhibit No. 16 marked.) 
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1 curve -- the flood control rule curve, what it does? 
2 A. Yes. They monitor the snow pack, and they 
3 use the rule curve to make projections of where they 
will need to be in the upcoming near future, and 
sometimes they'll anticipate releases. They won't 
4 
5 
6 wait until the day they are required to make it 
realized, nor will they change that every day or every 
week. I think they do the evaluation about every 15 




1 0 those reservoirs. 
11 Q. And do you know what they consider when they 
12 make those release decisions? 
13 A. Yes. The snow pack and the flood control 
1 4 rule curve. 
15 Q. And do they start in the winter anticipating 
16 for that at certain reservoirs? 
17 A. No. 
18 
19 Q. (BY MR. THOMPSON) Tony, do you recognize 19 
Q. So they just continue to fill the reservoirs 
for maximum storage until they get to the flood 
control requirements? 2 0 Exhibit 16? Have you seen this document before? 2 0 
21 
22 
A. No, I haven't. 
Q. And I'll represent it is part of the reports 
2 3 admitted as part of the Palisades project and appendix 
2 4 related to flood control, and I just wonder if you had 
2 5 seen this rule -- flood control rule curve contained 
Page 241 
1 in that document for Palisades, if that is something 
2 you are familiar with? 
3 A. I have a copy of the rule curve. It doesn't 
4 look quite like this, but rm sure it is probably the 
5 same. I don't think they have changed it. 
6 Q. And do you know if-- whether these flood 
7 control requirements were part of the projects 
8 original authorization by congress? 
9 A. Yes, I think they were. 
10 Q. And is this the flood control rule curve 
11 Reclamation uses to manage Palisades Reservoir? 
12 A. Yes, I think so. 
13 Q. When do flood control operations typically 
14 occur? 
15 A. Well, the first date on this flood rule 
1 6 curve is March I st. It looks like most of the lines 
1 7 at the earliest run through March 20th and then 
1 8 continue through July 20th. 
1 9 Q. And from your experience in the District, 
2 0 when Reclamation operates on the flood control rule 
2 1 curve, can you describe what they do. What's the 
2 2 process they go through? 
2 3 A. Can you repeat the question? 
2 4 Q. Do you know how Reclamation operates the 
2 5 reservoir when it is trying to stay on the rule 
· ..... . 
21 A. No. 
22 Q. How do they do it? 
23 A. For example, this year, they have been 
2 4 releasing over 3,000 CFS past Milner. That release is 
2 5 not what they consider flood control, because it is 
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1 not required by their flood control rule curves. But 
2 they base it on reservoir operations as to whether 
3 that is to prevent erosion from ice caps or to protect 
4 their riprap on American Falls. There could be 
5 various reasons. 
6 Q. So they don't typically try to fill the_ 
7 reservoirs to maximum content prior to the flood 
8 control rule curve season? 
9 A. Correct. 
1 0 Q. And does the Water District interact with 
11 Reclamation for purposes of its flood control 
12 operations? 
13 A. We interact, yes. 
14 Q. How? 
15 A. The Bureau occasionally holds meetings to 
1 6 talk about its projected releases and sometimes calls 
1 7 Water District I when it is changing the releases out 
18 of the reservoir, but Water District 1 doesn't 
19 determine how much water should be released. 
2 0 Q. And is that true for the earlier reservoir 
21 operations you described in the winter that may not be 
2 2 flood control related as well? 
23 A. Yes. 
2 4 Q. In your opinion is the flood control rule 
2 5 curve a restriction on Reclamation's ability to 
··•· .. ·.· .. · 
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1 physically store water in a reservoir? 1 Q. And when does that typically occur? 
2 A. Yes. 2 A. When does what typically occur? 
3 Q. How is a flood control operation handled 3 Q. Wben diversions are made from water that has 
4 through Water District 1 's accounting? 4 been released for flood control. 
5 A. Water District 1 accounts for the water that 5 A. That would happen duting this period when 
6 could accrue to the reservoir. When the Bureau 6 they are releasing water out of Palisades fur flood 
7 releases water as a result of the flood control rule 7 control, April, May, June. 
8 curve, that amount that is accrued to the reservoir 8 Q. And are there typically any diversions in 
9 isn't reduced based on that release. 9 March from space that has been released for flood 
10 Q. So the Water District accounting program !10 CDntrol? 
11 accounts for that water as it is still available in 11 A. Typically, there is not. 
12 the system stored under that water right? 12 Q. Is there a typical flood control release out 
13 A. It accounts for the water that is stored 13 of Palisades as far as CFS, or does it vary depending 
14 under the water right and also keeps track of the 14 on the year or time of year? 
15 storage that goes out the end of the system. 15 A. It varies. 
6 But for that storage that goes out the end :C6 Q. Is there a typical operation as far as 
17 of the system, it is up to the Bureau to identify 17 I 0,000 CFS in March, and 20 in April, or is it just 
18 which storage space tbat v.ater came from. 18 all over the board? 
19 Q. Okay. And is that where we talked about 19 A. No. It just follows the rute curves and 
20 earlier where the initial fill of the systelll, if it is 20 some years you won't have any release for flood 
21 a fill, in the accounting program, the water rights 21 control at all. In other years - 1997 was the 
22 are satisfie.J on paper or in the accounting program 22 bigge:;t water year l can remember where there was in 
23 may not necessary match the physical contents in the 23 excess of20, 30,000 CFS being released. 
24 reservoir at that time? 24 Q. And do you know, when they are on that flood 
25 A. If storage was released past Milner, yes. 25 control rule curve throughout that part of the season, 
··-··-
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1 Q. And for flood control winter operations, 1 does Reclamation have discretion to deviate from that? 
2 those could be two examples of when those wouldn't 2 A. I don't think they have much discretion to 
3 match up? 3 deviate from the flood control rule curves. I know in 
4 A. Yes. 4 the past at times they haven't followed them 
5 Q. And as fur as flood control operations, the 5 precisely, and they are notified by the Corps of 
6 Bureau advises the Water District; is that correct -- 6 Engineers that they need to get to whatever amount 
7 when it is going to make certain releases, or how does ~ that they need to get to in order to comply with the ' 
8 that bappen? 8 flood control. 
9 A. Yes. They notify Water District 1 usually 9 Q. And do they typically try to --do they try 
10 before the releases are made. If they don't notifY 10 to run a consistent program where they are not 
11 us, we monitor the releases every day, so we would see !11 releasing that 30,000 at the last minute, or they try , 
12 them regardless. 12 tD account for what snow is still available to come 
13 Q. \\-nat happens to water when it is released 13 down? Do you know how they make that decision? 
1.4 for flood control, say from Palisades? What happens 14 A. Water District I is not a part of that 
15 to that water? 15 decision. But the Bureau of Reclamation does make 
16 A. If there is available space in American 16 those decisions. It is a reasonable thing to do to 
17 Falls, it would be captured in American Falls. It 17 anticipate when you knnw the water supply is going to 
18 sometimes could be diverted by downstream users, or it 18 require you te dump a large volume of water tD spread 
19 would go out the end of the system past Milner Dam. :C9 that out over a larger period of time. 
20 Q. And so water diverted by downstream users 20 Q. i\nd they try to account for climate 
21 typically under a natural flow water right at that 21 forecasts, existing weather conditions, the existing 
22 time, is that what happens? 22 storage conditions? 
23 A. It could be a diversion of a natural flow 23 A. Yes. 
24 right, or it could be a diversion of the storage 24 Q. And you said the Water District does not 
25 water. 25 have any influence or input over those decisions? 
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1 A. It was in the 1970s, I think. I'm not sure 
2 of the exact year. But, yes, it was the director that 
3 made that decision. 
4 
5 
Q. And to your knowledge was there any 
statutes, rules, court decisions that prompted that 
6 change? 








meet all junior rights, how do you interact to 
determine we need "X" amount out of Palisades, for 
example? 
A. Well, our only interaction is if the river 
would go dry and there was some canal that wanted 
their natural flow right delivered and there 
7 physically wasn't water there, we would request the 7 
8 Q. In the refill of evacuated flood control 8 Bureau to release additional water from the 
9 space, you called that unaccounted for storage; is 9 reservmrs. 
10 that only a situation where all other water rights are 10 Q. But typically, in those situations when 
11 filled that are requested to be filled? 11 physical refill is occurring late in the spring, I 
12 A. Yes-- well, depending on the location. It 12 take it that is when it typically occurs. Is there 
13 resu Its from water that is physically stored in the 13 a certain time of year -- when flood control space 
14 reservoir for which there is no demand from any wate 14 that has been evacuated is physically refilling, is 
15 right for that natural flow that creates that 15 there a certain time when that usually happens? 
16 unaccounted for storage. 16 A. Any time a reservoir is full on paper, their 
17 Q. So it could be a situation --April, May, 17 storage right has met their volume limitation and 
18 June there may not be peak demand from all junior 18 their space that was evacuated, there is a potential 
19 water rights for, say, irrigation purposes, that water 19 to refill, and that can occur any time between 
2 0 that may go to fill those rights could go back to 2 0 February and July. 
21 physically filling the reservoirs? 21 Q. So is it fair to say that physically it 
2 2 A. Correct. 2 2 takes more water to match the paper fill than what is 
23 Q. And in your time has there ever been a 
2 4 situation where that demand from junior rights has 
2 5 maybe forced a change to operations that would 
Page 257 
1 otherwise refill a reservoir flood control evacuated 
2 space? 
3 A. I don't understand the question. 
4 Q. Well, I take it that this unaccounted for 
5 storage that is calculated, that's available when all 
6 junior rights are filled; right? 
7 A. Yes. 
8 Q. And the Bureau is setting certain releases 
9 to, I presume, meet that demand at that time? 
1 0 A. Correct. 
11 Q. Maybe physically refilling that evacuated 
12 flood control space? 
13 A. Yes. 
14 Q. Has there ever been a time when demand from 
15 junior water rights has forced a change to that 
16 physical refill operation? 
1 7 A. Demand by junior water rights would reduce 
18 the amount of unallocated storage. 
19 Q. So if there was an increased demand from 
2 0 juniors, it could affect physical refill of evacuated 
21 flood control space? 
2 2 A. Yes, it could. 
2 3 Q. And I guess how is that decision made when 
2 4 the Bureau is physically refilling that flood control 
2 5 space and the Water District is distributing water to 
2 3 represented by the paper fill? 
2 4 A. If zero water spilled past Milner, the 










only when you release storage fill past Milner that 
the physical contents and paper contents don't match. 
Q. Like a flood control release? 
A. Yes. 
Q. So would you agree if a flood control 
release is made, like out of Jackson or Palisades, but 
on the accounting program it has been l 00 percent 
allocated and it has been filled, in order to match 
9 that accounting --that paper fill, it may take more 
1 0 than what's represented on that physically to provide 
11 that water? 
12 A. Well, the amount it would take would be 
13 equal to the amount of storage that is released past 
14 Milner. 
15 Q. So let's take Jackson for an example. If 
16 it's kept at 600,000 acre feet through the winter, but 
17 on paper it's 800,000 acre feet, or it is full, the 
18 water right has been satisfied, I presume that 800,00( 





200,000 acre feet. 
With the -- well, to account for the fill on 
Let's look at that first. In order for that 
2 4 fill to occur in the accounting program, you have to 
2 5 look at storage contents; correct? 
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1 A. Yes. The inflows into the reservoir. 1 Q. Does the water past Milner mid-April to May 
2 Q. So there would be that 600,000 acre feet if 2 16th-- that may not have all been flood control, that 
3 there is that much water physically in the reservoir, 3 900,000 acre feet? 
4 and then that 200,000 would have been passing the 4 A. It may not have been. 
5 outflow at Moran at some point? 5 Q. Do you have any idea how much of that would 
6 A. Correct. 6 have been flood control? 
7 Q. And my question is, so physically you've had 7 A. I don't. 
8 past at that point-- you've either had 200,000, plus 8 Q. Would that be reflected in the annual 
9 the 600,000 that is being held in the reservoir-- 9 report? 
10 you've had 800,000 available at that point, but to 10 A. Not necessarily. 
11 physically match what is in the accounting, it would 11 Q. Who would have that information? 
12 take more than that 800,000. 12 A. I don't know that it has been calculated. 
13 Would you agree with that? 13 Q. Is that something that could be calculated? 
14 A. No. Only if that 200,000 spilled past 14 A. We'd have to get the Bureau of Reclamation 
15 Milner. 15 to calculate it. There would have to be some 
16 Q. So if it did, if water did spill past 16 assumptions made as to the water spilling past Milner, 
17 Milner, it would take more than 800,000 physically to 17 whether it came from Jackson or Palisades or American 
18 match that accounting for 800,000? 18 Falls or Island Park. 
19 A. Well, there would need to be a surplus of 19 Q. And that's something they tell the Water 
20 200,000 beyond what natural flow rates were demandin 20 District every year when there is water past Milner 
21 for water in order to refill that evacuated space. 21 that, this is where it came from, how much? 
22 Q. Okay. So it takes more water than what is 22 A. No. We wait until the day of allocation, 
23 on paper to physically fill that reservoir? 23 and ifthere is a shortfall between the physical 
24 A. Yes. 24 contents and the amount-- the shortfall between the 
25 Q. Can diversions by junior water rights impact 25 physical contents and the amount that was recorded on 
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1 the physical refill of evacuated flood control space? 1 paper, at that time the Bureau identifies who the 
2 A. Yes. 2 shortfall goes to. We don't identifY every acre foot 
3 Q. Has that happened before? 3 that goes past Milner. 
4 A. I'm not sure, but I think that it likely 4 Q. So that third paragraph in that first page, 
5 has. 5 does that identifY the shortfall in 2006? 
6 (Deposition Exhibit No. 18 marked.) 6 A. Yes. 
7 Q. (BY MR. THOMPSON) Do you recognize thi 7 Q. And how much was that? 
8 document, Tony? 8 A. 71,742 acre feet. 
9 A. Yes. 9 Q. So would that be divided between Jackson and 
10 Q. Can you describe it. 10 Palisades as flood control space that did not 
11 A. The 2006 annual report for Water District I. 11 physically refill? 
12 Q. And I'll represent these are just some 12 A. Yes. 
13 excerpts from that annual report, not the entire 13 (Deposition Exhibit No. 19 marked.) 
14 volume. But can you generally describe the physical 14 Q. (BY MR. THOMPSON) Tony, have you seen thi 
15 fill of the storage system in 2006, how it occurred. 15 water right permit before? 
16 A. No, I don't remember. 16 MR. BROMLEY: Travis, do you have some copies? 
17 Q. Does this summary on page I reflect what 17 MR. THOMPSON: Yeah. Sorry. 
18 happened that year? 18 THE WITNESS: No, I don't think I've seen this 
19 A. Yes. 19 before. 
20 Q. And does it identifY how much storage was 20 Q. (BY MR. THOMPSON) So are you familiar will 
21 released for flood control that year? 21 the Idaho Water Resource Board's recharge permit for 
22 A. What was your question? 22 the Snake River? 
23 Q. How much storage was released for flood 23 A. Yes. 
24 control purposes that year? 24 Q. And I'll represent that this is the right 
25 A. It doesn't say. 25 that was eventually assigned to the Water Board. 
(208) 345-9611 
31 (Pages 260 to 263) 
M & M COURT REPORTING (208)345-8800 (fax) 
7 d a c 2 b3 0-6ceb-4 614-bc b2-e966e3 53 fc 9 d 
Page 268 
l Jackson and Palisades water rights? l 
2 A. It may not have. 2 
3 Q. Can you describe how it may or may not have. 3 
4 A. If the water the Bureau was physically 4 
5 releasing from American Falls Reservoir was in exces " ~ 
6 of the needs for irrigation diversions between 6 
7 American Falls and Milner, that water would have 7 
8 spilled past l\1ilner and would not have been physicall 8 
9 stored. 9 
10 The recharge right could take advantage of l:o 
ll that and divert that water for recharge under the 1980 " 1 1." 
12 priority, so they would decrease the amount of water 12 
13 that was being spilled past Milner without affecting 13 
14 the retill to reservoirs. 14 
15 Q. So any recharge that occurred below American 15 
16 Falls would not have any impact on physical refill of 16 
17 the storage system? 17 
18 A. It could have impact if the Milner flows 18 
19 were shut to zero, and the Bureau was releasing 19 
28 additional water out of American Falls that they 28 
21 otherwise would not have been releasing to fill that 21 
22 1980 priority right. !22 
23 Q. So would the Bureau have been directed to 23 
24 release water to fill that right? 24 
25 A If the canals between American Falls and 25 
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1 Milner were diverting that water and the flow wasn't 1 
2 sufficient in the river, they would contact the Bureau 2 
3 of Reclamation and ask them to release more water fron 3 
4 American Falls. 4 
5 Q. The Water District or the Water Board? 5 
6 A. The canals themselves I believe in the lower 6 
7 valley contact the Bureau of Reclamation directly to 7 
8 order their water deliveries from American Falls. 8 
9 Q. Aod do you know if that was done for this 9 
10 recharge permit? 10 
11 A. I don't know. 11 
12 Q. Do typically the requests for increased 12 
13 releases go through the Water District? 13 
14 A. Above American Falls, Water District I asks 14 
15 that the canal managers contact Water District 1 when 15 
16 they are going to increase their diversion, and 16 
17 sometimes we'll relay that to the Bureau of 17 
18 Reclamation to prevent the river going dry usually at 18 
:.9 Blackfoot. In response to that, the Bureau usually 19 
20 increases the releases out oflsland Park or 20 
21 Palisades. 21 
22 Below American Falls, the canal managers 22 
23 historically just contact the Bureau of Reclamation in 23 
24 Burley directly. 24 





Q. And getting back to any recharge above 
American Falls that may have been done in the spring 
of 2006, had that recharge not occurred, would it have · 
reduced this physical shortfall to Jackson and 
Palisades water rights? 
A. If there was additional empty space 
available in American Falls to capture that water that 
was recharged, it could have increased the amount of 
water-- I should say, decrease the short fall due to 
flood control. 
If American Falls had been physically full 
and those diversions not diverted the recharge water, 
it could have also passed through the system past 
Milner. 
Q. So it could be different depending upon the 
year, depending upon the circumstances at American 
Falls if recharge above American Falls, whether it 
would, or maybe not reduce an allocation shortfall to 
Jackson and Palisades? 
A. Yes. 
Q. So would you agree if in that year there was 
space in American Falls, that could have captured tha 
water that was diverted for recharge, spaceholders in 
Pa·:Je 2 71 
Jackson, Palisades would have received a greater 
allocation? 
A. Yes. 
MR. THOMPSON: That's all the questions I have 
for now. I'll tum it over to Kent. 
MR. FLETCHER: I think Tom wants to go, becaus< 
they are talking about leaving a little bit early. 
EXAMINATION 
QUESTIONS BY ::viR. ARKOOSH: 
Q. Good afternoon, Tony. I'm Tom Arkoosh, and 
we've met previously. We have met so many times, in 
fact, that during this deposition, unless you object, 
I'm going to use your Christian name "Tony," if that 
is okay? 
A. Yes. 
Q. Would you look again at Exhibit 19, please, 
which is the pennit No. 01-7054. You said it is not 
in the accounting program yet to your knowledge, if I 
understood correctly. 
Do you know the status of this water right? 
A. I don't know the status of the water right. 
Q. Do you know that there was some litigation 
conceming this water right? 
A. I had heard a little bit concerning the 
(208) 345-9611 
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1 identify any of the rights in the program as 
2 high-flow or flood-water rights? 
Page 30 
3 A. We don't use that phrase attached to 
4 the water rights. There may be-- I guess, 
5 "high-flow" is kind of a layman's term, in my 
6 view. 
7 Q. One that's not necessary for you in 
8 carrying out your duties? 
9 A. Yeah, if-- I mean, as an example, 
1 Q some people have their earliest or their primary 
11 decree, and sometimes refer to a later right as 
12 their canals, which also could be a decreed right, 
13 and they call that their -- their high-water right 
14 or flood right. 
15 Q. Okay. But that designation would not 
:. 6 assist you in carrying out your duties as 
:7 watermaster; correct? 
18 A. It's not a distinction that the 
19 waterrnaster really has to worry about. 
20 Q. Okay. Because you just simply deliver 
21 water by priority; correct? 
2 2 A. '!bat's correct. 
2 3 Q. Lyle, what's the relationship between 
2 4 the water district and the Bureau of Reclamation 
2 5 in terms of coordinating storage operations during 
Page 31 
1 the storage season? 
2 A. During the storage season, the Bureau 
3 of Reclamation isreally the primary 
4 decision-maker for the reservoir operations and 
5 releases during the winter, nonirrigation season. 
6 Q, So Reclamation essentially is a 
7 primary authority for controlling river operations 
8 during the storage season? 
9 A, Well, certainly during the winter 
10 operational season. There is some storage in the 
11 spring that, you know, may not be as simplistic as 
::.2 that. 
1.3 Q. Okay. During the spring there would 
14 be more coordination between the water district 
15 and Reclamation to ensure that as natural-flow 
16 rights come into priority and use that there's not 
17 a conflict between storage and the delivery of 
18 natural flow? 
Page 32 
1 winter season, and they do have the lead on 
2 flood-control requirements of the reservoirs, also 
3 dam safety issues. 
4 'J11e waterrnaster's job is to try to 
5 deliver that water to -- or the available water to 
6 the water rights that are within the district. 
7 Q. So essentially, you would just 
8 overview what Reclamation's doing with --as with 
9 respect to storage in order to ensure that water 
10 rights within the water district are still being 
11 met? 
12 A. Yeah, the-- the water right 
13 accounting is something that the waterrnaster and 
14 the water district do have the primary authority 
15 on. 
16 Q, Okay. And with respect to the 
17 Bureau's operations, you mentioned the 
18 flood-control curves. 
19 Is it your understanding that they 
2 0 operate the storage and the rate of storage 
21 consistent with flood-control curves that are in 
22 existence for each of the reservoirs above Milner? 
23 A. Yes. 
2 4 Q. Okay. And do you think-- based upon 
2 5 your experience as waterrnaster, do you think it's 
1 prudent that they continue to do that? 
2 A. Well, they are charged with the 
3 authority to -- to operate the reservoirs within 
4 the flood-control requirements or limitations. 
5 Q. Do you have any issues with respect to 
33 
6 the flood-control curves that the Bureau presently 
operates under in the Upper Snake? 7 
8 
9 
A, I am working with them to review the 
Ririe Reservoir's flood control rule curves to see 
10 if they're correctly using the available water 
ll supplies and putting it to beneficial use as best 
12 they can. 
13 Q. Okay. And with respect to their 
14 wintertime storage activities, do they also 
15 release water past, for example, Palisades or 
16 American Falls as winter flow -- wintertime flow 
1 7 releases? 
. 18 A. Yes. 
19 A. That's correct. 19 Q. And with respect to accounting for 
20 Q. Okay. So in terms of the rate of fill 2 Q that water that's, for example, released out of 
21 of storage, that would be a matter that you as 21 Palisades or released out of American Fails, is 
22 waterrnaster would coordinate with Reclamation on? 22 that accounted for in the accounting program? 
2 3 A. Yeah, the physical operation -- the 2 3 A. Yes, 
2 4 Bureau does have more of a primary authority for 2 4 Q. And with respect to each of those 
2 5 exercising the Bureau's storaae right during the 2 5 reservoirs, how is that accounted for? 
( 208) 345-9611 M & M COURT REPORTING SERVICE, INC. 
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2006 ANNUAL REPORT 
WATER DISTRICT 1 
SNAKE RIVER AJ\TI TRIBUTARIES 
ABOVE MILNER, IDAHO 
Lyle R. Swank, Watermaster 
Idaho Department of Water Resources 
Eastern Regional Office 
· 900 North Skyline Drive, Suite A 
Idaho Falls, Idaho 83402 
SUMMARY 
At the end of the 2005 water year on (September 30, 2005), the upper Snake River 
liervoir system contained 1,183,600 acre-feet of storage water. The total reservoir system 
·· · . was 684,000 acre-feet greater than the same day the previous year. This represented a 
filled to 28.4 % of capacity. Although this was a big and positive improvement from 
of the recent 2001-2004 extreme drought years, it was not a good carryover from a 
s(oric:ll standpoint. The amount of water needed to completely fill the reservoirs would be an 
·· · 2,988,000 acre-feet of storage. The actual lowest point of reservoir storage occurred 
days later, near the end of the 2005 irrigation year, on October 9th with 1,155,000 acre-feet 
fsltor:ige in the system. By midnight of October 31st (Milner time), which marked the end of 
2005 irrigation year and beginning of the 2006 irrigation year, an additional 126,000 acre-
of storage had been added to the reservoirs to bring the total storage up to 1,281,000 acre-
to start the 2006 season. 
The early season snow accumulation during November and December was very good, 
'rt"imltlng in a 108% April-July projected runoff for the Snake River near Heise on January 1". 
anuary followed with another month of excellent snow accumulaTion, raising the projected 
u .. ;"~ runoff to 117%. Projections continued above average through April 1". The April I" 
:forecast projected water runoff near Heise to be Ill%. Unfortunately, little additional snow fell 
>u~tm•.g the months of April and May. Although some additional precipitation occurred, the 
,,u•wv:>< elevation SNOTEL sites lost snow with warm early spring conditions. By June I", the 
-July projected forecast dropped to only 91%. The actual runoff for the April-July time 
;p~lric'd near Heise was measured as 92% of the 30-year long-term average. 
' 
' 
Because of the high projected runoff, Palisades was operated for flood control, and was 
drawn down to 39% of its active capacity by mid-May. Much of this water released for flood 
.co:o.trc)l storage was lost from the upper Snake River system. As a result of the subsequent lower 
expected runoff and warm spring conditions, 71,742 acre-feet of the space evacuated for 
· flood control prior to mid-May failed to refill in Jackson and Palisades Reservoirs by the June 
· 2I" day of allocation. All other reservoirs received 100% storage allocations, as shown in Table 
18 of this book. 
There W,yre more than 900,000 acre-feet of water which went past Milner from mid-April 
until May 16th when the spill past Milner Darn ceased. With water calls before the Idaho 
Department of Water Resources, District Courts and the Idaho Supreme Court, it would have 
been much better to recharge the water spilled past Milner, where feasible, than to have that 
much water leave the Water District 1 watershed. 
·The extreme drought of 2001-2005 had increased the awareness and importance of 
recharge to the Eastern Snake River Plain Aquifer. As a result of this evolving awareness, water 
was diverted by some canals from mid-April to mid-May 2006 under the Idaho Water Resource 
Boards 1980 priority water right, recharging the Snake River Plain Aquifer with water that 








State of Idaho 
DEPARTMENT OF\VATER RESOURCES 
322 East Front Street, P.O. Box 83720, Boise, ID 83710"0~98 
Phone: (208) 287-4800 Fax: (208) 287-6700 Web Site: www.idwddabo.gov. 
Senator Charles H. Coiner 
ldaho State Senate 
2!3& Hillcrest Drive 
Twin Falls, ID &3301 
VIA EMAIL AN"D FIRST CLASS .MAll 
July 27, 2006 
JAMES E.l!lSCH 
Govern fiT 
Re: piversions ofNatural Flow from the Snake ruver Under Water Rights for Recharge 
Dear Senator Coiner: 
] am writing in response to your inquiry regarding whether water diverted from the Snake 
River for aquifer recharge in 2006 pursuant 10 a water right pe:rmit held by the Idaho Water 
Resowce Board was properly allowed Yon initially raised this issue on July 12, 2006, at a 
meeting of the Idaho Legislature's 1\atwal Resources lnterim Committee io Boise. 
During his presentation before the Narnral Resources Interim Committee, David Blew, 
the Depar1.nlelit of Water Resources Aquifer Recharge Coordinat(}f, stated-that Wlllerwas 
diverted from 1he Snake.R.iver tmder the water right permit held by the Water Resource Board 
from about mid-April until July 21, 2006. You questioned whether the diversions to recharge 
were improperly om-of-priority, since the water right permit held by ihe Warer Resource Board 
(right no. 01-07054 ha'\~ng the priority of August 25, 1980) is junior in prioricy to !he water right 
held by 1he North Side Canal Company md tbe Twin falls Canal Company for power production 
at the Milner Power Plant (rig,~! no. Ol-0701! ha·ving the priority date ofMarch30, 1977), which 
was curtailed on May J 6, 2006. You again expressed considerable concern 1hat natural flow 
may have been diverted out-of-priority fur recharge when you telephoned me on July 13. 
Jn response to your concerns, my staff anrll have investigated whether the diversions that 
were made for recharge tmder the water right permit held by the Water Resource Board were 
aut.'IJ.orized. Based on those investigatioiJS, I have determined that tbe diversions to recharge 
were made properly in accordance wiih the water right permit held by the Water Resource Board 
and the water right peonit for power production held by the North Side Canal Company and the 
Twin Falls Canal Company, as described in the following paragraphs. 
~·· 
Senator Cha:rle5 H. Coiner 
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Permit No. OJ-07011 Held by the North Side and Twin Falls Canal Companies 
Application for permi110 appropriate -;vater no. 01..0701 l, as subsequently amended, was 
firs1 filed on March 30, 1977. The proposed beneficutl use was year-round power production 
using water diverted from ;he Snake River at a ra1<:: of up to 12,000 cfs. The application for 
permi1 was approved on June 29, 1977, with proof ofheneiicial use due on or before June I, 
J 982. The due date for submitting, proof ofbeneficial use was extended four times at the request 
of the North Side and the Twir; Falls ca:ral companies, primarily because of delays in theFERC 
licensing process. The earkll companies filr,d proof of beneficial use of 5,714. 7 cfs for pow.t:r 
production on October 29, 1993, and the issuance of a !iceose for the warer right is pending.-
Jn April of i 987. when the Departmenl was processing the second request for extension 
of time to rubmir }iroof of beneficial use, the Department determined that water right no. 01 ·· 
0701 1 should be subordinated pursuant to ldabo Code § 42-203B. The attorney for the North 
Side and Twin Falls canal companies had concerns with the subordination condition proposed by 
the Department and suggested alternate language, which was subsequently accepted in its 
entirety. On December 16, 1987, the second request for extension of time to submit proof of 
beneficial use was approved with the subordination language proposed by the attorney for the 
canal companies added as a condition to the penni! That condition states as follows: 
The rights for use nfwater acquired under 1his permit sball be junior and subordinate to 
all other rights for the consumptive beneficial use of water, otl1er than hydropower aod 
groundwater recharge[J within the the Snake River Basin of1he stale ofldaho that are 
initiated later-in-time thllll the priority of this penni! and shall not give rise to any right or 
claim against any li:rtun: rights for the consumptive beneficial use of water, mher than 
hydropower and groundwarer recharge[..] within 1he Snake River Basin of the state of 
Idaho irutiated later-in-time than the priority of this pennit. 
Permit No. 01:97054 Held by the Idaho Water Resource!;loard 
Application for permir to appropriate water no. 01-07054 was filed on June 30, 1980, by 
Earl Hardy, ThorleifRangen, John LeMoyne, and John Jones, Jr. The proposed use was year-
round ground water recharge using water diverted from tbe Snake River through the Milner 
Gooding Canai at a rate of up 10 i ,200 cfs. On January l5, 1982, the applieationfer-permit was 
assigned to the Lower Snake lUver Aquifer Recl!arge District. The application for penni! was 
approved on June 2, ] 982, wi1b proof of beneficial use due on in before June I, I 987. The due 
date for submitting proof of beneficial use was ex:ended at the request of the Aquifer Recharge 
District until June I, ! 992, primarily because of ongoing negotiations to vbtain access to lands 
for all of the contemplated recharge sites. Proof of beneficial use for panial development under 
lhe permit of300 cfs for ground waterTecharge was filed on July 27, 1992, which was 57 days 
after proof ofbe.neficialuse was due. Prior to tl:Je submittal of proof of beneficial use; penn:it no. 
01-07054 was lapsed. After proof of beneficial use W<IS submitted, the permit was reinstated, but 
the priority date was advanced 5? da)'S to August 25, !980. 
Senator Cb aries H. Coiner 
July 21' 2006 
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On February Hi, 1994, the Aquifer Recharge District filed an application to amend pennit 
no. 0 l-07054 to adci the l\orth Side Canal facilities as an additional point of drversion and 
conveyance system, which application was approved OTI April 7, 1994. On March 19, 1999, 
permit no. 01-07054 was assigned to the ldahn Water ResourC!t Board, and the BGard has 
subsequently requested two extensions of time to submit proof ofbeneJicial use for 1he 
undeveloped portion of permit no. 01-07054. Proof of beneficial use for the undeveloped ponion 
of the penrjt is cWTently due on or before June J, 2009 There are no subordination conditions 
associated wilh permit no. 01-07054. 
On March. 13, 2006, the Water Resource Board filed an application to place 900 cfs of 
permit no. 01-07054 into the water bank for the pUT]lOse of adding the Aberdeen Springfield 
Canal facilities as·a point of diversion and place of use for ground water rechlrrge. On Apnll8, 
2006, the Water Resource Board amended its water bank application to add numerous otber 
points of diversion and places of use for ground v.mter recharge, including the City of Blackfoot's 
Jensen Grove. 
Distribution ofWaterto Permit Nos. 01-0701 J and 01-07054 During 2006 
Water was diverted thtougb the Milner Power Plant under permit no. Ol-07011 in 
calendar year 2006 through May 16. Although preliminary flow records from Idaho Power 
Company indicate 1hat there was sufficient water available to divert 5,714.7 cfs through the 
Milner Power Plant and provide a bypass flow of:ZOO cfs from April12 through May 12, 2006, 
preliminary records of diversions through the power plant from the U.S. BureauofReclaJl)Jition 
indicate that approxim:;uely 350± cfu less than 5,7!4.7 cfs was divened for power generation. 
On May 16,2006, the U.S. Bureau of Reclamation determined th!tt it was no longer 
necessary to allow spills past Milner Dam because water from the Snake River could be fully 
utilized above Milner Dam for the purposes of: (l) supplying all water rights to natural flow 
above Milner Darn for consumptive demands;· (2} continuing 1o fill reservGir storage space 1ha1 
had nol yet filled (e.g., Henrys Lake and Ririe Reservoir); and (3) refill reservoir storage space 
that had filled but been subsequently evacuated due to :flood control releases (e.g., Jaclcson Lake 
and Palisades Reservoir). Because permit no. OJ-07011 is subordinated to these upstrean1 
consumptive uses pursuant to the S\ib"rdination cor:dition cited on the pre\~OU$ page, the water 
right for the Milner PGwer Plant was curtailed until June 27, 2006, when storage releases for uses 
below Milner Dam began. 
Dw-ing March and April of 2006, canal compa.TJ!es along t.he Snake RivCJ bega;) to divert 
namral flow pttrsumt to their various water rights for irrigation. Once those systems were 
charged for irrigation deliveries, then diversions for recharge were allowed 1111der permit no. 01-
07054 at !he beading of the North Side Canal and other points of diversion for canals added 
through the Water Board's lease of the water right permit through the water bank. Diversions for 
recharge through a canal under permit no. 01-07054 were only allowed to the eA'tent there were 
no deliveries of water for irrigation along the canal. Based on our analysis of preliminary 
diversion records, no water was diverted for recharge under permit no. 01-07054 until there was 
p.4 
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a: leasr 5,714.7 cfs available for diversion through the Milner Power Plant pursuant to permit no. 
01-07011. Diversions for recharge at Jensen Grove did not begin until April I 8, 2006, when 
there was a combined total flow at the Milner Power Plant of 12,700 cfs, based on 1he 
preliminary flow recortls qf ldahn Power. 
~'ben diversiolll' for power production under permit no. Ol-0701 1 were curtailed on May 
'6, 2006, pursuant to the previously described subordination condition, diversions forrecharge 
under :permit no. OJ -07054 were allowed to •continue because that permit is not subordinated to 
any upstream consumptive beneficial uses. Had diversions of water for recharge not occurred 
after May J 6, DO additional water would have been available for diversion through tbe Milner 
Power Plant because of tbe subordination provision. Had diversions of water for recharge not 
occurred after May 16, some additional water would have accrued to storage space that had filled 
bm subsequently evacuated for flood control and filled again< However, permit no< 01-07054 is 
not subordinated to tbat second f'Iil of storage. 
Distribution of Water !o Permit Nos< 01-070ll and 01-07054 in Prior Years 
The diversion of water for recharge under permit no. 01-07054 when pernrit DO. OJ-
0701 i is cu:rtailed is in accordance witb the subordination condition for pennit no. OJ-0701 L 
The same situation OCCIJITeil in atleast one other year. In 1995, pennit n<L 01-07011 was 
curtailed from Marcil 9 through May 6, while recharge through the \1ihter Gooding Canal was 
allowed beginning onApril3 underpennit no. 01-07054< Use oftbe Milner Gooding Canal for 
recharge was atiowed in 1995 pursuant to an interim agreement with tbe U.S. Bureau of 
Reclamation providing for use of the canal. 
Based on the analysis descnbed above, there is presently no information indicating tba.t 
the diversions to recharge were not in accordance with the water right permit held by the Water 
Resource Board and the water right permit for power production held by the North Side Canal 
Company and the Twin Fails Canal Company'_ 
Direcwr 
c; Vince Alberdi- Tv.~n Falls Canai Company 
Ted Diehl- North Side Canal Company 
Water District 01 
.. Nothing ill this Jetter should be construed 10 affect the review of permits. no. 01-070!1 or no. 01~07054when such 
permits are licensed. 
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PROVISIONAL DATA- SUBJECT TO CHANGE! 
Average daily streamflows indicated in cubic feet per second. 
Reservoir levels current as of midnight on date indicated. 
Click on gaging stations (red dots) for streamflow hydrographs. 
Upper Snake River system (Jackson Lake,Palisades, 
Grassy Lake,Island Park,Ririe,American Falls,LakeWalcott) 
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Total space available: 905180 AF 
Total storage capacity: 4045695 AF 
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Lake Walcctt 
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PROVISIONAL DATA- SUBJECT TO CHANGE! 
Average daily stream:flows indicated in cubic feet per second. 
Reservoir levels current as of midnight on date indicated. 
Click on gaging stations (red dots) for streamflow hydmgraphs. 
Upper Snake River system (Jackson Lake,Palisades, 
Grassy Lake,Island Park,Ririe,American Falls,LakeWalcott) 
is at 96 % of capacity. 
Total space available: 
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. Attorneys for Boise Project Board of Control Attorneys for New York Irr{iQtion Dtstrfi:fr-~r· e 
I 
IN THE DISTRICf COURT OF mE FIFTH JUDICIAL DISTRICf OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
lnReSRBA 
Case No. 39576 
) 
) Subcase No. 00-91017 
) 
) BOISE PROJECf BOARD OF 
) CONTROL AND NEW YORK 
) IRRIGATION DISTRICT 
) RESPONSE TO STATE'S OPENING 
___________________________ ) BRIEF 
I. INTRODUCTION 
For over thirty years, the Department of Water Resources has recognized that the Boise 
River is fully appropriated. So has the Idaho Water Resources Board.1 Consequently, water 
rights issued from the Boise River in recent years have been conditioned so that the water user is 
entitled to take water rights only when water is being released for flood contro1.2 During earlier 
phases of the SRBA in Basin 63 the Department of Water Resources proposed to expand the 
season of use. The Department recognized that this expansion of the season could have an 
1 See Affidavit of Shelley M. Davis in Support of Boise Project Board of Control's Opening Brief ("Davis Aff."), 
Ex. 6, Excerpt of 1990 Comprehensive State Water Plan, South Fork Boise River Sub-Basin, 1990, Re-adopted 
1996, p. 21 : also see. Davis Aff., Ex. 7, Excerpt of Comprehensive State Water Plan, Upper Boise River Basin, 
December 1992, p. 30. 
2 See Davis Aff., Exs. 8 and 9, List of Junior Natural flow water rights provided by IDWR, and exemplar Basin 63 
water rights containing the above discussed limiting reDUU'ks. 
PETITIONERS RESPONSE TO STATE'S OPENING BRIEF 1 
adverse effect on storage and, accordingly, agreed that any early and late season of use should be 
subordinated to storage in Lucky Peak, Arrowrock, and Anderson Ranch dams, for all rights, 
even those with an earlier priority date. For nearly a century, Arrowrock has continued to fill 
after flood control releases. For over fifty years, so have Anderson Ranch and Lucky Peak.3 
During this entire time water which filled the reservoir after flood control releases accrued to the 
accounts of the spaceholders who then put their water to beneficial use on their lands. 
Nearly forty years ago, the Department of Water Resources and the State urged the 
Bureau of Reclamation and the Corp of Engineers to be more aggressive in releasing flood 
control waters out of the Boise River reservoirs to protect land, life, and property downstream of 
the reservoirs on the Boise River.4 At that time the Department and the State urged the reservoir 
operators to run more close to the edge, so that refill of the reservoirs following flood control 
releases would be more closely timed to fill the storage space in the reservoirs. 5 As a result of 
the State's urging, the flood control rule curves were established and modified so that flood 
releases are made earlier as recommended by the Department putting physical "refill" at greater 
risk.6 
When the State and the Department recommended increasing flood control releases, they 
gave no clue to the storage spaceholders, that, in adopting the State's proposal to increase flood 
control releases, the storage spaceholders would be placed at risk, that new junior users would be 
able to claim all that water that has historically gone to fill the reservoirs following the flood 
control releases, or that at this increased flood control release requested by the State would later 
place the space holders and reservoir operators at odds with one another. 
3 See Davis Aff., Ex. 10, Affidavit of Robert J. Sutter, sub-case no. 63-3618, dated Feb. 12,2008. 
4 See Davis Aff., Ex. 5, November 1974 Review of Boise Wver Flood Control Management, p. iii. 
5 Id. 
6 See Davis Aff., Ex. 4, Water Control Manual Excerpts, p. l-1. 
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Nearly forty years after the Department demanded additional flood control releases, that 
is exactly what the State and the Attorney General's Office now argues. The Attorney General's 
Office would have this Court ignore the fact that the Department and the Water Resource Board 
have determined the Boise River to be fully appropriated for more than thirty years. The 
Attorney General's Office now argues that all of the water that comes back into the reservoir to 
fill the space vacated by flood control releases does not belong to the spaceholders, but instead is 
available to be appropriated by new junior users. This new position is contrary to long standing 
recognition by the Department and the Water Resource Board that the Boise River is fully 
appropriated. 
Why is the Attorney General's Office so intent on making this water that has always 
filled the reservoir for space holder's use available to new users? The only clue that they provide 
is in footnote 4 of the State's Opening Brief (at p. 13). There they argue that this proposed rule 
is necessary to accommodate new storage on the Boise. This is nonsense. Water users in the 
Boise support new storage, but not at the expense of existing storage. Building new storage to 
fill with water that would otherwise have gone into or ''refilled" the existing storage makes no 
economic sense, and is contrary to settled water law. Any new storage proposed that would 
simply rob the ability of the existing storage holders to fill existing storage space would not be 
supported by the water users. 
The purpose of new storage is to capture the water that currently must be released for 
flood control because the current storage system is insufficient to capture and store all of that 
water. Storage captures water for future use that otherwise would have to be released down the 
river. Ray! v. Salmon River Canal Co., 66 Idaho 199, 208, 157 P.2d 76, 80 (1945) (''the very 
purpose of storage is to retain and hold for subsequent use"). Hence, new storage would not 
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impair the ability of space holders to fill the existing storage. If new storage is built, then new 
rule curves would be developed for flood releases. Fewer flood releases would have to be made, 
because water that previously would be released for flood control would now be captured in new 
reservoirs. Yet, the State seems to believe that the flood control releases would remain the same 
in the event of new storage. This misguided premise is not a reason to take water from existing 
users and give it to new users. 
New storage in the Boise is a red herring. What is the State and Attorney General's 
Office real motive? The State's Opening Brief suggests that it is motivated by future recharge of 
the ESPA and the zero flow at Milner policy. Yet, neither ofthese policies has any bearing in 
the Boise River. No recharge is even proposed in the Boise. Whatever the Milner policy about 
dividing the Snake River means, it has nothing to do with the Boise River. 
As Petitioners predicted, the State's position in the Basin 01 subcases could have adverse 
consequences outside those Basin 01 subcases. The State's Opening Brief attempts to sweep in 
the entire state in this new policy to set aside water that is now being used by the existing space 
holders for the benefit of future users. Yet, the Boise River is already fully appropriated. The 
attempt to impose a policy that might be perceived as beneficial for the Upper Snake, fails to 
recognize the adverse impacts of that policy in the Boise River. The Court should reject the 
State's sweeping argument that all refill after flood control release is free water available 
whomever lays claim to it, at the expense of the existing space holders. 
II. ARGUMENT 
A. The State Recogn~es the Right to Refill: 
PETITIONERS RESPONSE TO STATE'S OPENING BRIEF 4 
The State's Opening Brief recognizes that the storage holders have the right to fill the 
reservoirs following flood control releases, apparently as part of their water right. 7 The State 
nevertheless contends that this fill after flood control releases must be subordinated to all past, 
present and future users. The State thereby magically creates new water for new appropriations 
where none now exists. The State does not explain how the water users have no right to refill 
under their water rights unless the right is subordinated. There is no legislative authorization for 
this blanket subordination of irrigation rights {unlike hydropower rights). 8 The State cannot 
invent a subordination provision out of whole cloth. Allowing subsequent appropriators to use 
the water currently being used by the storage spaceholders would violate Article XV, § 3 of the 
Constitution which provides that "usage by such subsequent appropriators shall be subject" to 
the laws regulating taking of private property. Const, Art. XV,§ 3. 
Nevertheless, the State argues that allowing storage water rights to refill in priority, once 
the "quantity" element of the right has been met for any given year, is an enlargement.9 
According to the State this is the case whenever any water enters the reservoir, whether it is 
actually available to fulfill the beneficial use rights in the reservoir. The State continues to 
ignore the obvious; not all water which enters the reservoir is actually stored to satisfy the water 
rights for irrigation from that reservoir. The State's proposed rule constitutes an unlawful injury 
to the senior appropriator. "Priority in time is an essential part of western water law and to 
diminish one's priority works an undeniable injury to that water right holder." Jenkins v. IDWR, 
103 Idaho 384, 388, 647 P.2d 1256, 1260 {1982), citing Id. Const. Ar. XV, § 3, add'/ citations 
omitted. Rather than recognize the public benefit of flood control releases {as it has in the past) 
7 See State ofldaho's Opening Brief, pp. 10-11. 
8 The State takes the position that water released for flood control may serve the beneficial purpose of hydropower 
production, however, this argument again presents a red herring. The spaceholders' hydropower rights are already 
subordinated to all upstream, junior, non-hydropower, water rights. 
9 See State's Opening Brief, p. 10. 
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the State argues that the storage spaceholders water rights should have their priority diminished 
and subordinated to future water users. This position violates basic principles of Idaho water 
law, and Art. XV,§ 3 of the Idaho Constitution. 
The State's argument is based on a number of :flawed premises. The State essentially 
contends that every drop of water that enters the headwaters of the reservoir is somehow 
"diverted" and "stored" under the water right, regardless of the total amount of water actually 
captured for a beneficial use. The problem with this premise is that the water is not stored for 
storage sake. The spaceholders' rights in the reservoirs are for 'irrigation ftom storage,' not 
storage for the sake of stomge. 
In the Boise River the spaceholders' actual "irrigation storage" and "irrigation ftom 
storage" does not exceed the total quantity on the water right. The timing of when the fill of this 
storage takes place, later in the season rather than earlier, does not create an un-quantified open-
ended water right. The spaceholders agree that their fill in priority is limited to the total amount 
of acre-feet necessary to fulfill their irrigation storage rights. Therefore, fill following flood 
control releases does not create an un-quantified right nor does it act as an enlargement. These 
issues were discussed in earlier briefs10 and the petitioners do not repeat their positions but 
instead adopt those as set forth in full herein. 
Another problem with the State's argument is that the State claims every molecule of 
water that enters the river behind a dam is stored, so from the State's point of view, all the 
natural flow rights are stored and all the flood control releases are stored because all enter the 
backwaters of the reservoir. Indeed, the entire flow of the river would be stored. For any storage 
holder to be able to exercise their right as the State envisions it, they would have to have a 
10 See Opening Brief of Ditch Companies in Basin-Wide Issue 17, pp. 4-11. See also Pioneer Irr. District's Opening 
Brief, pp. 7-10. 
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storage right for the entire flow of the river. Yet, there are at least three dams on the Boise River 
that span the entire river, Diversion Dam, Barber Dam and Settler's Dam, and that have no 
storage rights. These dams slow the flow of the River so that water can be diverted for irrigation 
purposes. Does that mean, as the State argues, that each one of those dams diverts water for 
storage and must have a storage right for the whole flow of the Boise River that enters the 
backwaters behind the dam? Obviously not. The Department knows about these diversions and 
has never required a "storage" right to "divert" those backwaters. This example shows how far 
the State is overreaching in trying to create a rule to make water available for future users, water 
that is currently being used and has historically been used by existing users. 
B. Refill in Priority Does Not Impair Administration by Diversion: 
The State argues in section four of its brief that the Department is incapable of 
administering water rights based on the amount of water actually stored as opposed to the 
amount of water that enters the head of a reservoir. The State's contention is contrary to how 
water has been administered in the Boise River. 11 In the Boise River, the State tracks and knows 
exactly how much water accrues to each spaceholder's storage account. 
Next, the State argues that on-stream reservoirs are indistinguishable from canals and off-
stream reservoirs. 12 The State cites no authority for this contention. This is not surprising, 
because it is wrong. "There is a fundamental difference with regard to the diversion and use of 
water from a flowing stream and a reservoir." Ray/ v. Salmon River Canal Co., 66 Idaho 199, 
208, 157 P.2d 76, 80 (1945). The Court recently confirmed this "fundamental difference." 
American Falls Reservoir Dist. No.2 v. IDWR, 143 Idaho 862, 880, 154 P.3d 433, 459 (2007). 
11 See Davis Aff., Ex. 4, pp. 7-26; also see Davis A:ff., Ex. 10, Affidavit of Robert J. Sutter, sub-case no. 63-3618, 
dated Feb. 12, 2008. 
12 State's Opening Brief, p. 14. 
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On-stream reservoirs, as a practical matter, are very different from off stream reservoirs 
and canal systems. Canal systems and off stream reservoirs can take water as they need it, when 
they need it or let the water pass for other appropriators. Canals do not have to accept flood 
water and the discharge flood waters out the lower end of the system as does an on-stream dam. 
The State's claim that an on-stream reservoir is no different than an off stream diversion is 
simply not true. 
C. Reservoir Fill and Storage Accounting is Controlled by tbe Water Master: 
Section five of the State's Opening Brief argues that the Department has no control 
whatsoever over releases of water from the reservoir. This is not Petitioners' experience in the 
Boise River. In the Boise River, the water master knows on a day by day basis how much stored 
water is available in any space holder's account and measures deliveries of releases from the 
reservoirs to the canals where that water is conveyed to the individual landowners. 13 The water 
master has the ability to stop further diversions once the total amount of water delivered to the 
canals exceeds the natural flow and storage rights held by the Districts. This is the job of the 
water master, who is employed by the State Department of Water Resources.14 
The State's argument that there would be a free-for-all and that the Department is totally 
without the ability to regulate deliveries of stored water is not supported by the historical 
agreements and operations on the Boise River. 15 It is true that waters stored in the reservoir are 
not subject to appropriation by other water users. Washington County lrr. Dist. v. Talboy, 55 
Idaho 382,389-90,43 P.2d 943 (1935). The water right holder does have the ability to request 
release of water from his the storage account when necessary, but that is no different than a 
13 See Davis Aff., Ex. 4, pp. 7-26; also see Davis Aff., Ex. 10, Affidavit of Robert J. Sutter, sub-case no. 63-3618, 
dated Feb. 12, 2008. 
14 See Davis Aff., Ex. 3, Affidavit of Mary Mellema submitted Feb. 5, 2008, in SRBA sub-case No. 63-3618. 
15 See Davis Aff., Ex. 4, pp. 7-26. 
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natural flow user advising the water master how much of his natural flow right he wishes to 
divert at any warranted time. Rayl, 66 Idaho at 208 (recognizing that a stream user may choose 
not ''to take out his water"). 
The State argues at p. 16 of its Opening Brief that the water rights held by the storage 
holders are subject to a "public trust." The water rights are held by the irrigation districts "as 
trustees for the landowners." United States v. Pioneer Irrigation District, 144 Idaho 106, 114, 
157 P.3d 600,608 (2007); Idaho Code§§ 43-316 and 43-1829. Holding the water right as a 
trustee for the landowners is not the same as a ''public trust." The concept of a ''public trust" 
referred to in American Falls Reservoir Dist. No.2 v.IDWR, 143 Idaho 862, 879, 154 P.3d 433, 
450 (2007), merely requires the water to be put to a beneficial use. In fact, the Supreme Court 
has held that the "public trust doctrine is not an element of a water right." Idaho Conservation 
League v. State, 128 Idaho 155, 157,911 P.2d 748,750 (1995); State v. Hagerman Water Right 
Owners, 130 Idaho 718, 725, 947 P.3d 391,398 (1997). Any attempt by the State to use this 
SRBA proceeding to rely on the concept of the ''public trust" doctrine to defme the elements of 
these storage rights is foreclosed as a matter of law.16 
D. Flood Control Releases and Refill Following Such Releases Does Not Constitute Waste: 
In section six of its Opening Brief, the State argues that allowing any flood control 
release whatsoever, and allowing refill following that flood control release, removes any 
incer1tive to Reclamation to manage the water for its maximum beneficial use. The State then 
argues (without citation) that there would then not be an incentive to "minimize" flood control 
releases. State's Opening Brief, page 19. This argument is particularly audacious in the context 
16 Idaho Code§ 58-1203(2)(b) provides that the public trust doctrine does not apply to "the appropriation or use of 
water, or the granting. transfer, administration, or adjudication of water or water rights as provided for in article XV 
of the constitution of the state ofldaho and title 42, Idaho Code, or any other procedure or law applicable to water 
rights in the state ofldaho.'' 
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of the Boise River. The State and the Department previously insisted that Reclamation and the 
Corps of Engineers were doing too much to "minimize" flood control releases in the Boise 
River.17 In 1974, the State claimed that the federal agencies ought to be making earlier and 
greater flood control releases. 18 What is the source of this duty to "minimize" flood control 
releases? If there is such a duty, how could the State and Department justify advocating 
increases in flood control releases in the Boise River to protect downstream property? This 
"duty" to minimize was not mentioned at that time. 
In response to the State's insistence that greater flood control releases be made, a detailed 
flood control release manual was prepared for the Boise River. 19 That manual controls and 
constrains the federal agencies operations in flood control releases in the Boise River. The 
manual establishes objective standards by which anyone, including the State, can evaluate 
whether or not the federal agencies are releasing water for flood control in the Boise or for some 
other nefarious purpose. Indeed, the Department has specifically acknowledged that this flood 
control manual is an important tool in managing water releases in the Boise River, because the 
Department inserted into more recent Boise River water rights a provision that allows those users 
to take water only when water is being released for flood control purposes pursuant to this very 
flood control manual. 20 Similar provisions were inserted into the shoulder remarks for the early 
and late season of use for all natural flow rights in the Boise River. 21 These remarks were added 
with the concurrence and active participation of the Department of Water Resources. The flood 
control rule curves and manual for the Boise River were recognized by the State as a proper 
management tool that must be used in evaluating when water is available as set forth in the 
17 See Davis Aff., Ex. 5, November 1974 Review of Boise River Flood Control Management, p. 70. 
tsld. 
19 See Davis Aff., Ex. 4, Water Control Manual Excerpts. 
20 See Davis Aff., Ex. 9, exemplar Basin 63 water rights containing the above discussed limiting remarks. 
2lld. 
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Department's conditions imposed on water rights in the Boise River. If it is not a valid tool to 
measure flood control, how could the Department have inserted conditions in junior water rights 
expressly relying upon the authority of the flood control manual? 
The State next argues that Glavin v. Salmon River Canal Company, 44 Idaho 583,258 P. 
532 (1927), stands for the remarkable proposition that any potential abuse of the reservoir system 
that can be imagined to occur supports the State's notion that no "refill" following flood control 
can take place. Glavin involved Rule 5, adopted by the Salmon River Canal Company, which 
allocated carryover among the shareholders between individual storage and general storage. ld. 
Reservoir losses were charged entirely to general storage and not to individual storage. In 
Glavin the Court held that Rule 5 was inconsistent with the requirement to supply water based on 
actual beneficial use, by supplying water to irrigate the lands. Glavin has been distinguished in 
Ray/ v. Salmon River Canal Company, 66 Idaho 199,201, 157 P.2d 76 (1945) andAFRD No.2, 
143 Idaho 862, 879-80, 154 P.3d 433,450-51 (2007), where rules concerning carryover of water 
were upheld. The mere "possibility" of abuse was not enough to set aside the carryover rules in 
those cases. Indeed, the Court in AFRD No. 2, specifically left open the opportunity to challenge 
the carryover rule if it were applied in a manner that violated the Constitution. 
Glavin involved a dispute among the shareholders of a storage water holder. It did not 
involve claims between the storage holder and other "future" users, the situation that the State 
argues here. The State has shown not a single incidence of "abuse" of refill by priority. Nor has 
it explained how, if such "abuse" could be shown on a case-by-case basis, it could not be 
corrected. See AFRD No. 2, 143 Idaho at 880 ("there is room for a challenge on an "as applied" 
basis if the Rules are not applied in a manner consistent with the Constitution"); Glavin, 44 
Idaho 588 ("such decisions ... have been under the particular facts and conditions, and the nature 
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of the property rights have been construed with reference to particular purposes"). Thus Glavin, 
Rayl, andAFRD No.2 provide no support for the State's position here. 
The State's contention that any release of water for flood control is a waste of water is 
simply absurd.22 The dams on the Boise River are limited in their capacity. In high water years, 
the Boise River reservoirs simply cannot accommodate all the flows. Dams have to be designed 
and constructed to release water for flood control not only to protect downstream property but to 
protect integrity of the dams and their spillways. Indeed, it is the duty of the Department of 
Water Resources dam safety program to ensure that dams can pass flood waters and to take 
remedial action if the floods endanger the dam. Idaho Code § 42-1710, 42-1718. 
E. The Spaceholders are the Owners of the Water Rights Stored in the Reservoirs, Not 
ReclamatioB: · 
Section 7 of the State's brief constitutes one of the more remarkable legal contortions that 
the State has engaged in. The State asserts that Article XV,§ 4 of the Constitution prohibits any 
releases for flood control because doing so violates the rights of the consumers of the water to 
receive water from the reservoir. The State argues that the spaceholders are mere consumers and 
contends that the space holders' sole remedy is against Reclamation for making any flood control 
releases whatsoever. Of course this approach is wholly inconsistent with the State and 
Department's insistence that Reclamation and the Corps make additional flood control releases 
in the Boise River. 
The State's approach equating the spaceholders to mere consumers is also at odds with 
the arguments made by the State in the Pioneer decision, United States v. Pioneer Irrigation 
22 This is not to say that or a case-by-case basis, there might be a particular incident when a dam operator did operate 
improperly, or even negligently. See e.g. Kunz v. Utah Power and Light Co., 117 Idaho 901, 792 P.2d 926 (1990). 
However, the Court has recognized that just because the potential for abuse in one instance does not justify a blanket 
ban on carryover. Ray/ supra; AFRD No. 2 supra. Flood control stands in the same position. The State's 
boogeyman of the possible, but unspecified, abuse of flood control releases by sinister forces should not lead the 
Court to forget the fact that the storage water rights are private property rights of the water users. United States v. 
Pioneer lrrigationDist., 144 Idaho 106, 157 P.2d 600 (2007). 
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District, 144 Idaho 106, 157 P.3d 600 (2007). In Pioneer, the issue was between the 
spaceholders and Reclamation over ownership of the storage rights. !d. There the United States 
argued that it was the sole owner of the water rights, that the space holders held a mere 
contractual expectancy, and that the spaceholders' sole remedy would be a breach of contract 
claim against Reclamation should Reclamation fail to fdl their water rights or choose to use the 
water for other purposes. !d. The Boise River spaceholders (Petitioners here) argued that a 
contractual remedy against Reclamation was not sufficient, and that the Court should recognize 
that the spaceholders had a property interest in the water rights. !d. 
The State agreed with the spaceholders. The State argued that the spaceholders under the 
Constitution had a property interest in these storage water rights, not a mere contractual 
expectancy. The State argued that the United States' held a mere legal title. Furthermore, the 
State argued that it was not the United States who put the stored water right to use but it was the 
irrigators. In Pioneer, the State argued that mere "storage" was not a beneficial use. Rather, the 
State urged: 
It is also undisputed that the water was delivered to the individual landowners and 
it was theb who finally put the water to actual beneficial use for agricultural 
purposes. 
In other words, in Pioneer, the State argued that the beneficial use of water stored in the 
reservoirs was the act of putting the water to use for agricultural purposes on the land. The 
Supreme Court agreed with the spaceholders and the State and held that the spaceholders held 
equitable title to these storage rights because it was the landowners who put the water to 
beneficial use, not Reclamation. The United States holds mere nominal title to the water right. 
!d. 
23 See State's Brief to the Supreme Court, case no. 31790, pp. 16-17 
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Furthermore, the Court then rejected the State's argument here that any claim that the 
spaceholders may have would have to be directed solely against Reclamation. The Court in 
Pioneer recognized that "recent cases illustrate that the irrigation districts have few, if any, 
remedies when the United States breaches water distribution contracts." Pioneer, 106 Idaho at 
115. The State's argument here must also be dismissed as inconsistent with Pioneer and the 
State's prior position concerning beneficial use and remedies related to use of stored water.Jd. 
The State next contends that Article XV,§ 4 of the Constitution compels the conclusion 
that refill following flood control releases cannot occur in priority. Yet, the Constitution says 
nothing about refill or flood control. Article XV,§ 4 of the Idaho Constitution provides that 
water supplied by a distributer becomes appurtent to the land upon which it is l:lBed and that the 
landowner cannot be deprived of its right to receive water as long as the landowner pays the 
assessments. Here, it is the State attempting to take water away from the landowners that they 
have used and give it to new users. The State is thereby in violation of the Constitution. Article 
XV,§ 4 prohibits this result. Article XV,§ 4 provides that the person who puts the water to use 
for agricultural purposes shall not thereafter be deprived of the annual use of the same. The 
spaceholders have annually made beneficial use of water entering the reservoirs following flood 
control releases since the reservoirs began operating. The State cannot deprive the landowners 
of the water that has historically filled the space in their reservoirs. 
The Department and the Water Resources Board have both recognized the Boise River to 
be fully appropriated.24 In other words, there is no more water available to be had by future 
appropriators. The water that has filled the reservoir following flood control releases has 
historically been used by the spaceholders. They are entitled to continue to receive that water in 
24 See Davis Aff., Ex. 7, Excerpt of Comprehensive State Water Plan, Upper Boise River Basin, December 1992, p. 
30. 
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the same manner that they have since the reservoirs began operating. Not allowing refill in 
priority would violate Article XV, § 4 because in doing so, the State would provide that water to 
new appropriators and deprive existing appropriators of what they have historically received. 
The State argues it is contrary to public policy, or Idaho law, to impound waters and then 
release water from the dam unless the water is re-diverted and put on the land. State's Opening 
Brief, page 27. Once again the State runs afoul of existing Idaho law, and its own explicit 
policies. The State and Department have consistently recognized the need for flood control and 
that later in time water rights are subject to flood control, at least in the Boise River.25 The 
Department has issued water rights recognizing that flood control releases take place and that 
junior users can take water only when those flood control releases are being made.26 Both the 
SRBA shoulder provisions and the flood flow provisions in the junior water rights on the Boise 
explicitly recognize this fact and this public policy. The idea that the reservoir spaceholders are 
depriving someone else of water because their reservoirs are simply not big enough to capture all 
of the flood flows that come down the river is nonsense. If it were not for those storage 
reservoirs, that water would not otherwise be available for anyone to use.27 This is exactly why 
reservoirs were built in the first place - to capture the flood waters that would otherwise be 
unusable. Ray/ supra. 
The State's Opening Brief makes it seems as though there is an intentional and malicious 
operation of reservoirs to deprive people who otherwise would have the ability to use water of 
their right to use it. This is strained hyperbole. If those reservoirs did not exist, those flood 
2! See Davis Aff., Ex. 5, November 1974 Review of Boise River Flood Control Management; also see Davis Aff., 
Ex. 4, pp. 7-26. 
26 See Davis Aff., Ex. 9, exemplar Basin 63 water rights containing the above discussed limiting remarks. 
27 The Idaho Water Resource Board is currently funding The Lower Boise River Interim Feasibility Study to 
detennine the placement and feasibility of new stomge in the Boise River basin. The State's position in this 
proceeding seriously undermines the potential that any new storage wiU be developed in the Boise River basin. 
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releases would cause physical damage and the water would be wasted when the "natural" flood 
occurs. 
There is also no basis in law, logic or fact for the State's argument that water released for 
flood control is wasted, even when required by law. The State cites no authority for the 
proposition that a release of water for flood control, when there is an affirmative duty to do so 
constitutes "waste/' Moreover, the practical results of the State's position would force irrigators 
to insist that the reservoirs be operated to fill and spill and not evacuate any space for flood 
control. One can imagine the howls of protest from the State if that happened. Indeed, the 1974 
flood control report by the Department complained that not enough flood control releases were 
being made to adequately protect lands that had been developed in the flood plain downstream of 
the dams of the Boise River. 
III. CONCLUSION 
The Boise River water users have long ''refilled" reservoirs following flood control 
releases and beneficially used that water to fulfill irrigation rights. The Department has 
recognized and encouraged that practice for as long as the reservoirs have existed. Indeed, the 
Department has memorialized this practice in water rights in the Boise River. The Boise River 
water users are entitled under the water rights to refill in priority. These parties join in the 
arguments and briefs submitted by Pioneer Irrigation District, and the "Canal Companies," 
represented by Bryce Farris. 
Dated this 11th day of January, 2013. 
BARKER ROSHOLT & SIMPSON LLP McDEVITI & MILLER, LLP 
~'--&" L~' ·r Charles F. McDevitt 
Attorneys for Boise PrOject Board of Control Attorneys for New York Irrigation District 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
) 
) Subcase No. 00-91017 
) 
) BASIN-WIDE ISSUE 17 
) 
) IDAHO POWER COMPANY'S 
) RESPONSE TO THE STATE OF 
-------------- ) IDAHO'S OPENING BRIEF 
COMES NOW, the Idaho Power Company ("IPC"), by and through its attorney of 
record, James C. Tucker, and pursuant to this Court's ORDER DESIGNATING BASIN-WIDE 
ISSUE and AMENDED SCHEDULING ORDER, hereby files Idaho Power Company's 
Response to the State ofldaho's Opening Brief. 
ARGUMENT 
I. THE STATE'S CONCERNS GIVING RISE TO ITS "REFILL" POSITION 
ARE FULLY PROTECTED BY THE SUBORDINATION PROVISIONS OF 
THE BROWNLEE WATER RIGHTS 
The State ofldaho ("State") makes it clear in its Opening Brief that the 
underlying premise for its position on "refill" in this basin-wide proceeding lies in its 
interpretation of the quantity element in storage water rights. See, e.g. State's Opening Brief at 2 
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("'The quantity element of a storage water right granted under Idaho law is a firm and fixed limit 
on the annual volume of water appropriated under the right."). The State argues that the storage 
water right's quantity element establishing the volume to be diverted to storage precludes the 
"refill" of that reservoir, unless all junior and even future users, upstream and downstream, are 
fully satisfied. 
IPC 's storage water right for Brownlee Reservoir does contain a quantity element defined 
in acre-feet for power from storage.1 The State's Opening Brief admits that the existing water 
rights do allow refill following flood control releases: 
A remark authorizing storage refill using excess or surplus flows and that would 
not impair other water rights would be consistent with Idaho law, but not reguired 
to validate and continue historic administration and practice, which routinely 
allows such reftll. 
State's Opening Brief, at 2, Footnote 1 (emphasis added). 
The Brownlee water rights contain an express subordination provision that subordinates 
the water right for generation of power to upstream diversion and use.2 This subordination 
provision, consistent with the State's position that there is a right to refill following flood control 
under the existing water right as long it is not done to the injury of junior water users upstream of 
Brownlee Reservoir, adequately protects both the State's interests and Brownlee's water rights 
and operations. As the State agrees, refill of Brownlee following mandatory flood control 
1 See Brownlee's storage water right (03-02018); the remainder of IPC's water rights in the Snake River 
Basin are flow rights, measured in cfs (See e.g. C.J. Strike water right 02-2080; Oxbow water rights 03-
2019 and 03-2025) and are not implicated by this Basin Wide Issue. 
2 See Brownlee's storage water right (03-02018), which has the following subordination provision: 
The project shall be operated in such manner as will not conflict with the future depletion in flow 
of the waters of the Snake River and its tributaries, or prevent or interfere with the future 
upstream diversion and use of such waters above the backwater created by said dam for the 
irrigation of lands and other beneficial consumptive uses in the Snake River watershed. 
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releases is permitted under Idaho law. The only question is whether the State can tack on a new 
"refill" condition with regard to downstream users that is not now part of the water right. 
The specific language of the Brownlee subordination provision illustrates that a broadly 
imagined application of the State's premise, that any refill in priority is forbidden, can create 
conflict under specific fact patterns. The subordination provision in each of the water rights for 
the Hells Canyon Complex subordinates the water rights to upstream consumptive uses. These 
provisions were specifically negotiated with the State at the time of the original licensing of the 
HCC. Excluded from the subordination is any reference to downstream or out-of-state junior 
water users, users who, under a strict application of the State's position on refill, could argue that 
Idaho law prohibits refill of a reservoir in priority, and so Brownlee cannot refill following a 
flood control release because to do so may impair the exercise of downstream water rights. Such 
an interpretation or application of the State's position, however, would eviscerate the intent of 
the Brownlee subordination provision and render Brownlee refill subordinate to not only 
upstream, but downstream uses. This was not the intent of the State, and the Company, in the 
crafting of the subordination provision. 3 Such an interpretation would also mise the fedeml 
preemption issue to which JPC referred in its opening brief filed in this proceeding. With this in 
mind, this Court should recognize that JPC has the right to refill after flood control releases at 
Brownlee under its existing priority subject to the existing subordination clause. 
3 For example, the 2012 State Water Plan explains "Consistent with the HCC FERC license, the Johnson 
Bar and Lime Point minimum stream flows, however, are subordinated to upstream consumptive uses 
above the HCC and carry no right to seek the release of water from the HCC other than that required to be 
released by the terms ofthe FERC license." 2012 State Water Plan, at 62. 
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II. RELEASES FOR FLOOD CONTROL ARE NOT WASTE 
The State's Opening Brief also argues that allowing reservoirs to refill, in priority, the 
space vacated by flood control releases "is contrary to the requirement of maximizing beneficial 
use and minimizing waste." State's Opening Brief, at 18. Releases for flood control are made 
for the public benefit of preventing flooding in the Snake River and Columbia River Basins.4 
Indeed, the State has regularly encouraged reservoir operators to increase releases for flood 
control for the benefit of public safety. Moreover, the Water Resource Board has recognized the 
extensive regulation of the Snake River by multiple agencies, including for flood control. 5 
IPC's flood control releases from Brownlee are not discretionary or optional; they are 
mandated by the FERC license and the Corps of Engineers. The State's allegation that the Corps 
or FERC would attempt, or even succeed, to rnischaracterize releases for flood control is mere 
speculation. The State's position that a flood control release which IPC is required to make 
under its FERC License would, at the same time, be prohibited under Idaho law as '"waste" sets 
up a collision of State and federal law. The State would ultimately lose that fight. California v. 
FERC, 495 U.S. 490 (1990); First Iowa Hydroelectric Coop v. Federal Power Commission, 328 
US 152 (1946}. This court should decide this Basin Wide Issue to avoid creating such 
4 The Water Resource Board has recognized the importance of flood control throughout the 2012 State 
Water Plan. See, for example, Table I "Reservoir Sites with Apparent High Potential for Development" 
in which all but one site has "flood control" identified as a "potential purpose." SWP, at 20. See also, its 
discussion of the Snake River Basin "The Snake River has had- and continues to have many competing 
demands for its water that affect the management of the river, among them: irrigation, hydroelectricity, 
municipal supply, flood control, recreation, fish, and wildlife management." Jd., at 42. 
5 The 2012 State Water Plan states that "Multiple governmental agencies regulate activities that affect the 
use of the waters of the Snake River, among them: the Idaho Water Resource Board (water policy), Idaho 
Department of Water Resources (water administration), U.S. Bureau of Reclamation (irrigation, water 
storage, and hydroelectricity), U.S. Army Corps of Engineers (flood control), National Marine Fisheries 
Service (anadromous fisheries management), U.S. Fish and Wildlife Service (resident fisheries), 
Bonneville Power Administration (federal power), and the Federal Energy Regulatory Commission 
(hydropower)." 2012 State Water Plan, at 42. 
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constitutional disputes. Idaho State AFL~CIO v. Leroy, 110 Idaho 691, 698, 718 P2d 1129, 1136 
(1986) (the court should construe the law to avoid a conflict with the Constitution). 
Ill. CONCLUSION 
IPC requests that the Court confirm that IPC retains the right to "refill" following 
flood control releases under the terms of its existing Brownlee water rights, without the need for 
a remark, and subject only to the subordination provision in its existing rights. 
DATED this 111h day ofJanuary, 2013. 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
In ReSRBA 
Case No. 39576 
Basin-Wide Issue 17 
Subcase No.: 00-91017 
PIONEER IRRIGATION DISTRICT'S 
RESPONSE BRIEF 
Pioneer Irrigation District ("Pioneer"), by and through undersigned counsel of 
record and pursuant to SRBA Administrative Order 1 ("AOl") Section 16, the Court's Order 
Designating Basin-Wide Issue (filed September 21, 2012-the "Designating Order"), and the 
Court's 2nd Amended Scheduling Order (filed November 20, 2012), hereby submits this 
Response Brief in the above-captioned matter. 
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I. 
INTRODUCTION 
On December 21,2012, the Upper Valley Water Users ("Water Users") filed their 
Opening Brief on Basin-Wide Issue No. 17 ("Water Users Brief'). In it, the Water Users argue 
that priority reservoir refill of space evacuated for flood control or other operational purposes is 
contrary to Idaho law for two reasons: (1) it constitutes an impermissible enlargement; and (2) it 
creates unquantified water rights. Water Users Brief, pp. 2-5. 
On December 21, 2012, the State of Idaho (''State") also filed its Opening Brief 
("Brief') in this matter. The State likewise argues that priority refill is contrary to Idaho law for 
enlargement and water right quantification reasons. Brief, pp. 6-13. The State additionally 
argues that priority refill is contrary to Idaho law because: (1) it fails the requirement that water 
rights be administered on the basis of diversions (Brief, pp. 14-16); (2) it undermines the 
authority of the State and its watermasters to administer and regulate water rights (Brief, 
pp. 16-18); (3) it fails to maximize beneficial use and fails to minimize waste (Brief, pp. 18-20); 
(4) end irrigation use does not provide a legal basis for priority refill (Brief, pp. 20-29); and 
(5) some flood control releases are "sometimes" used for authorized purposes in accordance with 
the underlying water rights (Brief, pp. 29-31 ). 
Pioneer disagrees with both the Water Users and the State for the simple reason 
that the irrigation storage water rights at issue contain two purpose of use elements that must be 
met before the rights are satisfied and, therefore, fall out of priority: (1) "irrigation storage"; and 
(2) "irrigation from storage.'' Without the necessary "irrigation from storage" end use which is 
an express element of the water rights, and which constitutes the ultimate beneficial use 
validating and perfecting the water rights as a threshold matter, one cannot satisfy the irrigation 
use for which the rights exist. Consequently, the rights must remain in priority, or they are 
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rendered meaningless. One does not need a refill remark, let alone a priority refill remark, when 
a senior storage water right has not filled (or been satisfied) in the first place. 
II. 
ARGUMENT 
A. Priority Refill Does Not Constitute Enlargement, Nor Promote Unquantified 
Water Rights 
Pioneer agrees with the Water Users and the State that "quantity" and "priority" 
are essential elements of water rights. Without them one cannot properly administer water rights 
according to Idaho's version of the prior appropriation doctrine. An at least equally essential, if 
not more so, element of water rights is the "purpose ofuse" element. There is no valid water 
right under Idaho law absent end beneficial use. See, e.g., US. v. Pioneer Irr. Dist., 144 Idaho 
106, 113 (2007) ("Beneficial use is enmeshed in the nature of a water right"); see also, id. at 110 
("Without the diversion by the irrigation districts and beneficial use of water for irrigation 
purposes by the irrigators, valid water rights for the reservoirs would not exist under Idaho law"). 
Diversion ofwater to "storage" without accomplishing an end beneficial use of the water stored 
does not constitute a valid water right because "storage" in and of itself is not a recognized 
beneficial use. Rather, the "storage" components of the subject water rights exist to facilitate 
subsequent beneficial uses. Critically, important to Pioneer, and others, is the late season 
irrigation use made possible by the stored water supplies. 
Contrary to the arguments of the Water Users and the State, the storage water 
rights at issue in this matter are expressly quantified. The irrigation portion of the rights is 
quantified either as "X" cubic feet per second ("cfs") for "irrigation from storage," or "Y" acre-
feet per year ("AFY") for "irrigation from storage," or some combination thereof. Provided that 
stored water releases from the reservoirs, for irrigation purposes, do not exceed the express 
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quantity descriptor(s) contained within any given storage water right, there can be no 
enlargement. 
Storage of water alone is not determinative of the existence of a valid water right 
absent end beneficial use. See, e.g., Pioneer, above. Accordingly, administering the quantity of 
an "irrigation from storage" water right is not driven by the act of storage. Instead, the quantity 
descriptor, and the water right's corresponding administration is driven by end irrigation use (or 
in the case of"irrigation from storage"-based rights, the release of stored water with the express 
intent to make that water available for irrigation uses downstream). The Water Users' and the 
State's contentions that the "irrigation from storage" element of the subject water rights is 
unquantified or that priority refill constitutes an enlargement are fundamentally wrong. 
B. Water Is Not Administered Solely On The Basis Of Diversion; It Is 
Administered On The Basis Of Diversion Coupled With Beneficial Use 
The State argues that priority refill impermissibly seeks the administration of 
water rights based upon releases from a reservoir as opposed to diversions into a reservoir. 
Brief, pp. 13-16. The State is largely correct, except for the impermissible ("contrary" to Idaho 
law) part. 
As explained in Section II. A above, the proper administration of water rights is 
determined by the end beneficial use of the storage water, not the act of storage itself. Diversion 
of water from a natural source is only one component of the existence and exercise of a water 
right. See, e.g., State v. U.S., 134 Idaho 106, 111 (2000) (Idaho law requires physical diversion 
and subsequent beneficial use "for the existence of a valid water right"). Storage alone is not a 
recognized beneficial use giving rise to a valid water rights. 
"Irrigation from storage" means that water must be stored and then released from 
storage to facilitate irrigation uses on the ground. Consequently, the administration of"irrigation 
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from storage" water rights is ultimately determined by the release of water from a reservoir (i.e., 
storage) for irrigation purposes as opposed to the release of stored water for other purposes. 
Diversion of water to "irrigation storage" alone does not satisfy or perfect the corresponding 
"irrigation from storage" element of the water right. 
The contorted logic of the State's arguments on this diversion issue are illustrated 
by its seeming characterization of flood control releases as "waste," and its argument that 
releases from on-stream reservoirs "are analogous to deliveries within the canal system of an 
irrigation district or a canal company." Brief, pp. 14-15. To the extent the State really argues 
that prudent flood control releases designed to protect downstream life and property constitute a 
"waste" of the water released, that argument is absurd. The State cannot possibly advocate for 
storage operations that endanger public safety and private property. 
Further, there is a major difference between water released from storage for flood 
control purposes and water deliveries made within canal systems. Clearly, not all releases from 
reservoirs are "distributions by the system operator to the beneficial users of water previously 
diverted." Brief, pp. 14-15. Conversely, water already diverted into, and contained within, an 
irrigation canal system is unequivocally available for irrigation use. The same simply cannot be 
said for water released from a reservoir. 
When prudent and non-negligent reservoir operations demand the release of 
previously stored water for flood control purposes, that water is not being released for irrigation 
purposes and, more often than not, that water is not available for irrigation use because flood 
control releases occur during the spring freshet when natural flows already meet existing 
irrigation demand. The State's contentions that the two forms of operations (reservoir and canal 
system) are analogous is nonsense. 
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C. Priority Refill Does Not Undermine IDWR Or Watermaster Administration 
Authority 
Priority refill of reservoir space vacated for flood control purposes does not shift 
reservoir administrative control or oversight to either the Bureau of Reclamation ("BOR") or the 
irrigation storage spaceholders. Brief, pp. 16-18. And, to be clear, the irrigation entity 
spaceholders hold more than mere "contractual entitlements" to use the water stored for 
irrigation purposes; the irrigation entities are the beneficial owners of the stored water. See 
Pioneer, 144 Idaho at 115 ("[A ]s a matter ofldaho constitutional and statutory law title to the 
use of the water is held by the consumers or users of the water," and it is the irrigation entities 
who act in trust for the benefit of their landowners). 
At the risk of belaboring the point, "irrigation from storage" water rights can only 
be satisfied by irrigation use (or at least the release of stored water with the express intent of 
making that water available for subsequent irrigation diversion and use downstream). There is 
nothing about the "irrigation from storage" element of the subject water rights that is unsettled or 
unquantified. Either the water stored is made available for downstream irrigation use or it is not. 
If not, the "irrigation from storage" element goes unsatisfied and remains in priority as against all 
other junior water rights. The State and its watermasters are authorized to allocate and 
administer "irrigation from storage"-based water rights according to priority and quantity just the 
same as any other water right. Once "irrigation from storage" releases (not flood control 
releases) reach the quantity limit contained within any given "irrigation from storage" water 
right, that water is satisfied and, therefore, falls out of priority. 
Priority refill of storage space evacuated for flood control does not and cannot 
create an unaccountable free-for-all use of water within a storage system. First, flood control 
releases are directly tracked and monitored, they are not unquantified. Second, Federal flood 
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control rule curves form an objective standard against which flood control releases and refill are 
measured. Third, the BOR has no incentive to make unnecessary flood control releases because 
of the obligations it owes to both senior andjunior spaceholders (i.e., the BOR cannot 
preferentially sacrifice one in favor of the other). 
The legal determination (and by extension administrative direction) Pioneer seeks 
from this Court is not revolutionary. The "irrigation from storage" purpose of use element 
contained in the subject storage water rights means what it says. "Irrigation from storage" is the 
prioritized and quantified beneficial use expressly and ultimately served by the water rights. 
Absent actual irrigation use, the water rights would not exist under Idaho law. "Irrigation 
storage" is not the end measure of these water rights. "Irrigation from storage" is. 
D. Flood Control Releases Do Not Constitute Waste Or Incent Lax Reservoir 
Management 
The State's argument that the BOR could or would "abuse" flood control or other 
operational releases as a means by which to waste water or frustrate intended beneficial uses is 
unfounded. Brief, pp. 18-20. As discussed in Section II.C above, the BOR makes flood control 
releases in accordance with objective rule curves, and it has no incentive to abuse flood control 
releases because it serves both senior and junior spaceholders. Making poor, unjustified, or lax 
operational decisions would only invite potential liability upon the BOR, not avoid it. Moreover, 
the State cannot credibly argue that the BOR reservoirs fail to foster the maximum development 
and use ofldaho's water resources. Without the reservoirs, millions of acre-feet of water would 
be lost as unusable flood flows, flowing downstream out of the state (likely doing untold harm 
and property damage along the way). 
Additionally, while flood control releases are arguably frustrating from the 
standpoint that they result in the release of stored water that goes largely unused downstream 
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given their timing, the releases are a unique circumstance part and parcel of the prudent 
operation and management of any reservoir. Reservoir operators, like those of canal systems, 
owe a duty to operate in a non-negligent manner. See, e.g., Baranick v. North Fork Reservoir 
Co., 127 Idaho 482, 483-84 (1995). The protection of downstream life and property cannot be 
considered "waste" as the State contends. 
E. End Beneficial Use (e.g., "Irrigation From Storage") Is The Legal Basis 
Requiring Priority Refill Of Reservoir Space Evacuated For Non-Irrigation 
Purposes 
The State devotes the remaining portion of its Brief (pp. 20-31) arguing a variety 
of reasons why flood control releases do not create a legal entitlement to priority refill of 
irrigation storage space even though the releases frustrate and preclude the ultimate irrigation 
beneficial use of the water released. Said differently, the State acknowledges that flood control 
releases more often than not "deprive" irrigators of the irrigation use of the water released (i.e., 
that the "irrigation from storage" element of the water rights goes unfulfilled). Despite this 
acknowledgment, the State argues that priority refill is contrary to Idaho law because the 
irrigators' rights to the stored water are no more than consumer-based entitlements arising under 
Article XV, Section 4 of the Idaho Constitution ("Section 4") and private contracts between the 
irrigators and the BOR. Consequently, according to the State, reservoir operators (e.g., the BOR) 
are the ones ultimately responsible for storage shortfalls and it is improper to shift that burden to 
junior water right holders now and in the future. Admittedly, Pioneer is not entirely clear 
regarding what, exactly, the State argues in this section of its Brief. However, the State makes 
several statements with which Pioneer disagrees. 
For example, Pioneer disagrees with the State's contention that flood control 
operations' frustration of ultimate irrigation beneficial use does not provide a legal basis 
authorizing priority refill of evacuated irrigation storage space. To the contrary, the "irrigation 
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from storage" purpose of use element of the storage water rights in question provides the legal 
basis supporting priority refill of irrigation storage space evacuated for any purpose other than 
irrigation releases. 
As explained in Sections II. A and B above, end beneficial use not only validates 
and perfects a water right under Idaho law, end beneficial use is the true measure of a water right 
under Idaho law. See State v. US. and US. v. Pioneer lrr. Dist., above; see also, Morgan v. 
Udy, 58 Idaho 670, 680 (1938) (emphasis added) ("diversion and application to beneficial use" 
are the "two essentials" in the state of Idaho for a "valid appropriation"). Diversion to "irrigation 
storage" is only one component of the water rights at issue. Actual "irrigation from storage" in 
the quantity provided under that express purpose of use is the ultimate measure (ultimate 
beneficial use) of the rights-without it the rights would not exist under Idaho law. Pioneer, 144 
Idaho at 110. Thus, actual stored water releases for irrigation use ("irrigation from storage") 
does provide the legal basis for priority refill of reservoir space evacutated for flood control 
(non-irrigation) purposes. Until stored irrigation water releases are made up to the "irrigation 
from storage" quantities contained in the water rights (thereby satisfying the rights), the rights 
remain in priority against all other junior rights. 
The State also contends: "[i]fthe Bureau's reservoir operations or flood control 
releases deprive the spaceholders of the amount of stored water to which they are entitled, the 
Bureau is in violation of Section 4. Such issues are constitutional and contractual matters 
between the Bureau and its spaceholders[.]" Brief, p. 24. To the extent the State argues that the 
irrigation storage spaceholders are mere consumers of contracted "rental" water, Pioneer 
disagrees. The Idaho Supreme Court made clear that the irrigation entities own more than a 
mere contractual expectancy. See U.S. v. Pioneer lrr. Dist., 144 Idaho 106 (2007). Regardless, 
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the core question posed in the context of this basin-wide proceeding is simpler and more 
fundamental than the State makes it out to be; namely, whether stored water releases for 
purposes other than "irrigation from storage" are properly chargeable against an "irrigation from 
storage" water right. 
Pioneer answers this question with an emphatic "No." Under Idaho law, on-the-
ground irrigation use is what defines (forms the "essence" of) an "irrigation from storage" water 
right. See Pioneer, above. Until water is intentionally stored and later released (made available) 
to the irrigators in the field, an "irrigation from storage" water right goes unsatisfied and remains 
in priority against all other junior rights. The State's proffered administrative regime 
subordinates senior irrigation storage rights and impermissibly diminishes the value of those real 
property rights as a result. See, e.g., Nettleton v. Higginson, 98 Idaho 87 (1976) (water rights are 
real property rights requiring due process and just compensation prior to taking). Priority refill 
of storage space dedicated to irrigation use does not improperly shift burdens to junior right 
holders. First in time is first in right, and until senior "irrigation from storage" water rights are 
satisfied by actual irrigation-related storage releases, the senior storage rights remain in priority. 
The State also seemingly argues that flood control releases are contrary to Idaho 
law because they frustrate the beneficial use requirements ofldaho law. Brief, pp. 26-29. 
Pioneer agrees that flood control releases largely "preclude beneficial use of the stored water," 
but disagrees that reservoir operations designed to protect life and property are contrary to Idaho 
law. As Pioneer acknowledged earlier, flood control releases are an unfortunate circumstance 
because the water oftentimes flows out of the system unused. However, flood control releases 
are a necessary circumstance of prudent, non-negligent reservoir operations. Moreover, the 
benefits of water storage (including the maximization of irrigation water availability when 
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natural flows decline) far outweigh any perceived negatives offlood control releases. Said 
differently, storage reservoirs (like those of the BOR) do far more to maximize the development 
and use ofldaho's water resources than they do to hinder that policy goal as the State seemingly 
argues. See, e.g., Brief, p. 27 ("Routinely operating a reservoir to regularly release water 
diverted under a storage water right at times when it is not needed or cannot be beneficially used 
by the beneficiaries violates 'the public trust to apply [the stored water] to a beneficial uses ... 
[s]uch operations not only prevent the beneficiaries from using the stored water, they also 
withhold the water from other water right holders who could otherwise make beneficial use of 
[that] water"). 
Finally, the State's arguments that flood control releases are chargeable against 
irrigation storage rights because some of the water released is "sometimes" used for beneficial 
purposes such as power production, or recaptured for future irrigation use in other reservoirs 
downstream, are untenable. Brief, pp. 28-31. From an irrigation perspective, space vacated for 
non-irrigation-related purposes unavoidably creates irrigation storage losses in the system. In 
Basin 63 for example, if flood control releases made at Anderson Ranch Dam are ultimately 
captured and held in Lucky Peak Reservoir, that recaptured Anderson Ranch water necessarily 
displaces water that could otherwise have been independently stored in Lucky Peak. 
Downstream reservoirs do not mask or negate storage holes occurring upstream in the system. 
Pioneer is not interested in whether flood control releases are used for power 
production purposes (an admitted beneficial use) as the water is flushed through the system. 
Power production is not the "irrigation from storage" beneficial use that Pioneer's landowners 
are entitled to make. Until stored water is released for irrigation purposes, the "irrigation from 
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storage" component of the storage water rights goes unsatisfied and the "irrigation from storage" 
component of the storage water rights remains in priority. 
III. 
CONCLUSION 
Pioneer maintains its position that Idaho law does not require a remark before a 
reservoir can refill space evacuated for flood control purposes in priority. End beneficial use of a 
water right is determinative of its ultimate satisfaction and, therefore, its priority ordering 
because end beneficial use is determinative of a right's legal existence as a threshold matter. 
Satisfaction of "irrigation from storage" water rights requires the dedicated release and 
availability of stored water for irrigation use. 
DATED this t ~ day ofJanuary, 2013. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
By __ ~~~~~~-------------­
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
Basin-Wide Issue 17 
Subcase No. 00-91017 
RESPONSE BRIEF OF DITCH COMPANIES IN 
BASIN-WIDE ISSUE 17 
COMES NOW, Ballentyne Ditch Company, Boise Valley Irrigation Ditch Company, Canyon 
County Water Company, Eureka Water Company, Farmers' Co-operative Ditch Company, 
Middleton Mill Ditch Company, Middleton Irrigation Association, Inc., Nampa & Meridian 
Irrigation District, New Dry Creek Ditch Company, Pioneer Ditch Company, Settlers Irrigation 
District, South Boise Water Company, and Thunnan Mill Ditch Company (hereinafter collectively 
known as "Ditch Companies"), by and through their counsel of record, Sawtooth Law Offices, 
PLLC, and submit this Response Brief in Basin-Wide Issue 17. 
I. INTRODUCTION 
With the exception ofthe State ofldaho and the Upper Valley Water Users, all parties to this 
basin-wide issue agree that no remark is necessary to authorize storage water rights "refill," under 
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priority, space vacated for flood control. The arguments contending that no remark is necessary, 
include, but are not limited to, res judicata, collateral estoppel and flood releases are beyond the 
control of the storage operator, but also focus on the fundamental principles ofldaho water rights 
requiring diversion and beneficial use. Without diversion and beneficial use there is no storage 
water to "refill" because the water right has not been satisfied in the first place. 
The State of Idaho and Upper Valley Water Users ignore the principles of diversion and 
beneficial use and instead focus on the quantity element of the storage water rights. However, while 
there is a quantity limit specified in a storage water right, the quantity element is never satisfied if 
the water is not diverted, stored and beneficially used for the intended purposes. For these same 
reasons, there can be no enlargement if the quantity specified has not been diverted, stored and 
beneficially used for the intended purposes. Accordingly, water which is not stored and which is 
allowed to pass through the reservoir does not meet the element of diversion or the beneficial use 
(i.e. Irrigation Storage) element of a water right and cannot be considered "refill" when the water is 
later physically diverted and stored for the intended beneficial use. Further, water stored and later 
released for flood control purposes does not equate to diversion for the intended beneficial purpose, 
such as "Irrigation from Storage", and thus there is no diversion, or intent to divert the stored water. 
The State of Idaho and the Upper Valley Water Users failed to address these elements and/or 
arguments. 
The other aspect of a storage water right which is ignored by the State of Idaho is that a 
storage water right has two components. First, there is the diversion to storage (i.e. Irrigation 
Storage). Second, there is the there is the diversion/release of the stored water for the intended 
purpose or beneficial use (i.e. Irrigation from Storage). Indeed, storage water rights identify both 
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components in the purpose of use and the Idaho Supreme Court in U.S. v. Pioneer Irrigation District, 
144 Idaho 106, 110-113, 157 P.3d 600, 604-607 (2007) made it clear that the beneficial use of the 
stored water for the intended purpose after it has been released is a critical component to establish 
the water right. The State ofldaho has ignored this element beneficial use and instead focuses on 
the mistaken argument that the quantity of a storage water right is only measured by the amount of 
water stored. However, the State of Idaho does not take into account the fact that the storage right 
is not satisfied if the water is not released for something other than the intended beneficial use. 
Whether intentional or not, the opening briefing by the State of Idaho and Upper Valley 
Water Users failed to address the arguments raised by the remaining parties that no "refill" remark 
is necessary. It is as if two ships passed in the night. However, the bottom line and fact remains 
that this Court should answer this basin-wide issue by holding that Idaho law does not require a 
remark authorizing storage water rights to "refill," under priority, when space is vacated for flood 
control. The Court should further clarify that the tenn "refill" does not include: (1) water which is 
not physically diverted or stored but is allowed to pass through the reservoir for flood control 
purposes; and (2) water which is stored for a beneficial purpose, but later released/vacated because 
of operation or flood control purposes. 
II. ARGUMENT 
A. The State ofldaho and Upper Valley Water Users Fail to Recognize Beneficial Use and 
Diversion as Essential Elements of Storage Water Rights. 
The State ofldaho and the Upper Valley Water Users myopically focus their argument on 
the elements of quantity and priority and contend that these elements are essential elements to 
storage water rights. The Ditch Companies do not disagree that quantity and priority are necessary 
and essential elements to storage water rights. However, the State ofldaho and Upper Valley Water 
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Users fail to mention, or at most pay lip service to, two other essential elements which are beneficial 
use and physical diversion. As argued in the Ditch Companies' Opening Brief, water which passes 
through a reservoir because of flood control operations and/or water which is stored and later 
released for flood control reasons does not meet the elements of diversion and beneficial use for the 
intended purposes. The quantity and priority elements are not satisfied until and unless the element 
of physical diversion and beneficial use are satisfied. While the State ofldaho and the Upper Valley 
Water Users failed to address these elements it is worth repeating the fundamental principles of 
Idaho law as they continue to be the response to most, if not all, of the State of Idaho and Upper 
Valley Water Users' other arguments. Accordingly, as the Ditch Companies explained in their 
Opening Brief: 
Idaho water law which requires physical diversion from a natural watercourse 
and application of the water to a beneficial use. Joyce Livestock Company v. United 
States, 144 Idaho 1, 19, 156 P.3d 502 (2007) (citing Hidden Springs Trout Ranch, 
Inc. v. Hagerman Water Users, Inc., 101 Idaho 677,619 P.2d 1130 (1980)). Thus, 
with the exception of stock water rights and instream flow water rights, physical 
diversion is required to obtain a water right. !d. See also Bedlce v. City ofOaldey, 
149 Idaho 532, 237 P.3d 1 (2010). 
These requirements also apply to storage water rights and require the physical 
diversion or impoundment of water from a natural watercourse along with the storage 
and use of the water for beneficial purposes. Accordingly, storage water rights 
typically have two components: ( 1) the diversion of water from a natural water course 
for a beneficial purposes; and (2) the diversion or release of the stored water for a 
beneficial purpose. For instance, the stomge water rights for the reservoirs in the 
Boise River basin, Lucky Peak Reservoir (Water Right No. 63-03618), Arrowrock 
Reservoir (Water Right No. 63-00303) and Anderson Ranch Reservoir (Water Right 
No. 63-03614), all include irrigation as a beneficial purpose/use. Under the elements 
"Purpose and Period of Use" each of the above-referenced water rights provide the 
following with respect to irrigation: 
PURPOSE OF USE PERIOD OF USE QUANTITY 
Irrigation Storage 01-01 to 12-31 (quantities differ) 
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Irrigation from Storage 03-01 to 11-15 
For each of these purposes, there must be an intent to appropriate and a 
physical diversion of the water in the Boise River. First, there is an intent to 
appropriate the water and physical diversion to store the water in the reservoirs for 
irrigation purposes (Irrigation Storage). Second, there must be an intent to release 
the stored water, and physical diversion from the reservoirs, for the beneficial use of 
irrigation (Irrigation from Storage). Water which passes through the reservoir system 
is not stored under the purpose of"Irrigation Storage." Moreover, water which is 
stored but subsequently released or vacated for flood control is not released under the 
purpose of"lrrigation from Storage." 
Ditch Companies' Opening Brief, pgs. 4-5 (footnotes omitted). 
With respect to the State ofldaho and the Upper Valley Water Users' argument that refilling 
space vacated by flood control results in an enlargement, the above elements of diversion and 
beneficial use once again address these arguments. There is no enlargement when the water is not 
physically diverted for the intended beneficial use. Indeed, the State ofldaho own brief argues that: 
"An increase in the volume of water diverted is an enlargement and is not allowed 
under I.C. § 42-1425." CityofPocatello v.ldaho, 1521daho 830,835,275 P.3d 845, 
850 (20 12) (internal quotation marks and citations omitted); see also Barron v. Idaho 
Dept. of Water Res., 135 Idaho 414, 420, 18 P.3d 219, 225 (2001) ("Enlargement 
includes increasing the amount of water diverted or consumed to accomplish the 
beneficial use."). 
State of Idaho's Opening Brief, pg. 10 (emphasis added). 
Under the State of Idaho's own argument the water must be diverted for the intended 
beneficial use. Water which is not physically diverted for the intended beneficial use, i.e. water 
which is not diverted and passes through the reservoir for flood control purposes, does not result in 
an enlargement. For similar reasons, water which is stored, but released for flood control purposes, 
i.e. not diverted or consumed for the intended beneficial purpose ("Irrigation from Storage") because 
of flood control reasons which are beyond the control of the operator, does not result in an 
enlargement. There has been no increase in the amount of water physically diverted, stored and/or 
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beneficially used, such as for irrigation, when it is either not stored or released as part of flood 
control operations. 
B. The Quantity of a Storage Water Right is Not Unlimited. 
The State of Idaho incorrectly asserts that refilling space vacated by flood control results in 
an un-quantified water right. More specifically, the State of Idaho argues that if storage space 
vacated by flood control releases is allowed to refill under priority the quantity element is "defined 
by the volume of the flood control releases" and not the "volume of the stored water that may be 
released for the authorized beneficial uses." State of Idaho's Opening Brief, pg. 11. This argument 
once again misses the point because of the State of Idaho's failure to recognize the elements of 
diversion and beneficial use. The quantity of the storage water right is limited by the volume of 
water physically diverted and stored for the intended beneficial use and the quantity physically 
diverted/released for the intended beneficial use. 
This is precisely why the storage water right has the two components such as "Irrigation 
Storage" and "Irrigation from Storage" with a specified quantity for each. The purposes or 
authorized beneficial uses identified in the water right and the specific quantities for each provide 
the quantity limitations. However, those quantity limitations are not met when water is not diverted 
and beneficially used for the authorized beneficial uses but rather is allowed to pass through or is 
released as an operational flood control. The quantity of water authorized for "Irrigation Storage" 
is not satisfied water when the water is not physically diverted or stored but is allowed to pass 
through the reservoir for flood control purposes. Further, the quantity of water for "Irrigation from 
Storage" is not satisfied when water is released/vacated because of operation or flood control 
purposes. 
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C. The State ofldaho Completely Disregards the Second Component of a Storage Water 
Right which is the Diversion and Benefieial Use of the Stored Water (i.e. Irrigation 
from Storage). 
The State of Idaho argues that allowing storage space "vacated by flood control releases to 
refill under the priority of the storage water right would result in the right being administered on the 
basis of the quantity released from the reservoir rather than the quantity of water diverted into the 
reservoir.~' State of Idaho's Opening Brief, pg. 14 (emphasis in original). Interestingly, the State of 
Idaho recognizes that there is a quantity of water which is administered based upon the "quantity of 
water diverted into the reservoir." Thus, as to the water which is not physically diverted and which 
passes through the reservoir for flood control purposes, the quantity of the right is not satisfied. This 
is an issue the Ditch Companies have requested clarification so as to clarifY that water which is not 
diverted and stored, but rather is allowed to pass through the reservoir for flood control purposes, 
is not stored and there is no "refill" when the water is later physically diverted and stored. 
Apparently, the State ofldaho would agree as it recognizes that the quantity is based upon the water 
"diverted to the reservoir" and the decision to not divert water and allow it to pass through the 
reservoir for flood control purposes does not jeopardize the storage right holder's ability to divert 
and store subsequent run-off or flows under priority. 
With regard to the water which is stored but later released for flood control purposes, the 
State ofldaho 's argument completely ignores the second component of the storage water right which 
is the diversion/release of the water for the intended beneficial use ("Irrigation from Storage"). On 
the one hand the State of Idaho recognizes that there can be requirements under Idaho law which 
require stored water to be released for flood control purposes, but then on the other hand the State 
of Idaho argues that storage rights should not be administered based upon storage releases. As 
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discussed, supra, the second component of the storage water right is the purpose for which the 
storage water right is diverted/releases and ultimately beneficially used, i.e. Irrigation from Storage. 
In US. v. Pioneer Irrigation District, 144 Idaho 106, 110-113, 157 P.3d 600, 604-607 (2007), the 
Court made it clear that the beneficial use of the stored water for the intended purpose after it has 
been released is a critical component to establish the water right. The Court stated: 
[w]ithout the diversion by the irrigation districts and beneficial use of water for 
irrigation purposes by irrigators, valid water rights for the reservoirs would not exist 
under Idaho law. The beneficial use theme is consistent with federal law. The 
Reclamation Act provides that "the right to use of water acquired under provisions 
of this Act shall be appurtenant to the land irrigated, and beneficial use shall be the 
basis, measure, and limit of the right." 
/d. at ItO, 157 P.3d at 604. 
The same is true under state law that the beneficial use shall be the basis, measure and limit 
of the right. Accordingly, this second component, which is the diversion, release and beneficial use 
of the stored water, is quantified, accounted for and administered. In fact, there are typically more 
than one authorized beneficial uses and the storage water is administered and accounted for when 
the water is released. For example, there are multiple purposes listed for Lucky Peak Reservoir and 
each of those purposes are quantified, administered and accounted for as the releases are diverted 
and beneficially used. Taking this even a step further, not only is the total amount of the "Irrigation 
from Storage" beneficial use quantified, administered and accounted for, but the amount beneficially 
used by each storage contract holder such as these Ditch Companies is tracked, quantified, 
administered and accounted for. The State ofldaho by and through the Idaho Department ofWater 
Resources and the local water masters play a role in developing accounting systems for the very 
purpose of tracking, quantifYing, administering and accounting for the release and beneficial use of 
the stored water. For the State of Idaho to suggest that releases are not regulated is incorrect and 
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misplaced. 
D. There is No Motivation or Incentive for a Storage Water Right Holder to Waste Water 
as part of Flood Control Operations. 
The State ofldaho makes the nonsensical and offensive argument that allowing storage space 
vacated for flood control operations to refill in priority will result in waste of water. This is 
incorrect. While, as the State of Idaho recognizes, the stored water becomes the property of the 
reservoir owner which is "impressed with the public trust to apply it to a beneficial use," if water is 
being released flood control reasons to protect life and property, then it is not being released for the 
intended beneficial purpose such as irrigation. 
It is worth noting that in many years there is no flood control and the storage operator will 
attempt to store as much or all of the runoff as possible. The issue of flood control only arises in 
those years when it is anticipated that the runoff will exceed the capacity of the reservoir. The 
storage operator still desires to maximize the amount of storage space in the reservoir but because 
of weather patterns, run-off flows and precipitation beyond the control of the reservoir operator some 
the water cannot be stored or must be released in order to protect life and property. As discussed in 
the Ditch Companies' Opening Brief, any releases for flood control are not for the purpose of 
hoarding or wasting water but because of the reservoir operator's ongoing duty to operate the 
reservoir in a safe, non-negligent manner to protect life and property. The reservoir operator will 
always desire to maximize the amount stored for the intended purposes and minimize the amount 
released for flood control. In other words, there is no benefit or advantage to the reservoir operator 
to release water for flood control if it is not for the intended beneficial use. 
II 
II 
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E. Obligations of the Bureau of Reclamation to the Beneficial User Do Not Satisfy the 
Storage Water Right. 
The State of Idaho makes the strained argument that Section 4, Article XV of the Idaho 
Constitution somehow precludes the storage water right from refilling in priority and it is instead a 
contractual issue between the Bureau of Reclamation and the beneficial users. However, this 
argument again misses the mark. While Section 4, Article XV of the Idaho Constitution does 
provide certain rights or protections of the beneficial users as an exclusive dedication, and something 
more than a mere contractual expectancy, this does not answer the basin-wide issue at hand. 
In United States v. Pioneer, the Court addressed issues concerning the ownership of the 
Bureau's storage water rights and recognized the beneficial users interest in the storage water rights. 
As discussed, supra, the Court recognized the importance of the end beneficial users diversion and 
beneficial use for purposes of establishing the water right. /d. at 110-113, 157 P.3d 604-607. In 
doing so, the Court determined that the beneficial user had an ownership interest in the storage water 
right more than the mere contractual expectancy because of a number of reasons, including, Article 
XV, § 4 of the Idaho Constitution which provides for an exclusive dedication so long as there was 
no non-payment by the beneficial users. /d. at 114, 157 P .3d at 608. However, contrary to the State 
of Idaho's strained suggestion, neither United States v. Pioneer or Article XV, § 4, in any way 
support the argument that releases for flood control operations are not to be "refilled" in priority. 
To the contrary, United States v. Pioneer supports the proposition that beneficial use is the basis, 
limit and measure of the water right and the water right is not satisfied when the water is not diverted 
or beneficially used because of operational releases for flood control. 
The State of Idaho is incorrectly mixing accounting between the Bureau and the beneficial 
owners with accounting between the storage water rights and other water rights. As to the Bureau 
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and beneficial owners, if the Bureau, as the operator of the reservoir, is incorrect in its calculations, 
rule curves, models or predictions relating to flood control releases, then the Bureau and the 
beneficial owners have a relationship, contractual or otherwise, which accounts for and deals with 
any shortfalls as a result of the Bureau's operations. This is completely distinct and different from 
the ability of the water right to ••refill" in priority, which is a relationship impacting the storage water 
right and other water users within the basin. As to those rights within the basin, and whether the 
storage water right has been satisfied, the answer again comes down to whether the water has been 
diverted, released and beneficially used for the intended purpose. 
The final argument by the State of Idaho is that flood control releases are "sometimes" used 
for the beneficial purposes authorized by the storage water right such as power use during flood 
control operations. In making this argument the State of Idaho finally appreciates that there are 
authorized purposes which are not being satisfied when there are flood releases. However, the State 
ofldaho then makes the suggestion that because power use, which is incidental to both irrigation or 
flood control, is being used during flood control that this somehow results in beneficial use of the 
water. This may or may not be the case with respect to power uses but it clearly does not equate to 
beneficial use for other purposes such as irrigation. Power uses may benefit from the releases for 
flood control and then releases for other beneficial uses such as irrigation because the power use is 
incidental but it does mean that the water right is satisfied for those other beneficial uses. With 
respect to irrigation, there still must be a diversion and beneficial use for the intended beneficial use 
in order for the right to be satisfied and until it is it remains able to fill in priority. The quantity and 
purpose for irrigation use "Irrigation Storage" and/or "Irrigation from Storage" have not been 
satisfied when water is released for flood control simply because there was some incidental power 
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use. Simply suggesting that incidental power use occurs in "some" instances of flood control does 
not answer the question or mean that beneficial use for other authorized purposes such as irrigation 
has occurred. 
III. CONCLUSION 
The State ofldaho and the Upper Valley Water Users failed to recognize the key elements 
of Idaho water law requiring diversion and beneficial use before a water right is satisfied. 
Accordingly, for the reasons previously explained in the Ditch Companies' Opening Brief and for 
the above-stated reasons, the Ditch Companies respectfully restate their request that this Court clarify 
that water which is not stored, and which passes through a reservoir for flood control or other 
purposes, does not require a "refill" remark, and does not jeopardize a storage right holder's ability 
to subsequently store the water in priority. Additionally, the Ditch Companies request that the Court 
clarify that "refill" does not include water which is stored for a beneficial purpose. i.e. irrigation, but 
later released/vacated of a different purpose such as flood control. Such releases for purposes other 
than the intended beneficial purpose does not jeopardize a storage right holder's ability to 
subsequently store the water in priority. This Court should answer this basin-wide issue by holding 
that Idaho law does not require a remark authorizing storage water rights to "refill," under priority, 
when space is vacated for flood control. 
f-l.. 
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InRe SRBA 
Case No. 39576 
) 
) Basin-Wide Issue 17 
) Subcase No. 00-91017 
) 
) STATE OF IDAHO'S 
) RESPONSE BRIEF 
INTRODUCTION 
The State of Idaho ("State"), by and through its counsel of record, hereby submits 
its response brief on the basin-wide issue designated by this Court: "Does Idaho law 
require a remark authorizing storage rights. to 'refill; under priority, space vacated for 
flood control?" Order Designating Basin-Wide Issue (Sept. 21, 2012) (''Order"), at 7. 
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A remark in a storage water right that would authorize flood control "refill," 
under priority, in excess of the right's quantity element would unlawfully enlarge the 
right and thus is prohibited by Idaho law. Such "refill" diversions must be perfected as a 
separate water right. These conclusions follow from settled principles of Idaho law that 
are ignored in the opening briefs filed by the Unites States ("Bureau"), the Surface Water 
Coalition, Pioneer Irrigation District, the Ditch Companies, the Boise Project Boise of 
Control ("Board of Control") and New York Irrigation District (collectively, 
"Petitioners"). 1 
The Petitioners assert that an open-ended right of priority '"refill" is part and 
parcel of an Idaho storage water right, which is a new argument and contradicts their 
previous claims that priority storage "refill" must be authorized by a separate water right 
or a remark. Further, this argument would result in enlarged and un-quantified water 
rights and therefore is contrary to law. 
The Petitioners' claims that the administration of a storage water right is 
bifurcated and must take into account both diversions and releases fails as a matter of 
law. The Idaho Code and Idaho Supreme Court decisions require that all water rights be 
administered on the basis of diversions. The Petitioners' argument also ignores the legal 
and factual distinctions between the administration of state law-based water rights to 
divert natural flow and the distribution of stored water pursuant to allocations established 
by private contracts. The Petitioners' assertions that storage water rights must be 
administered on the basis of releases also contradict beneficial use principles of Idaho 
water law. 
1 The term "Petitioners" is used for convenience only and is not intended to imply that each of the 
"Petitioners" also signed the Petition To Designate Basin-Wide Issue (Jun. 11, 2012). 
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The Petitioners' ignore this Court's Order Designating Basin-Wide Issue (Sep. 
21, 20 12) ("Order") by seeking to establish factual records of historic operations at 
individual reservoirs, arguing the factual and purely administrative issue of "fill" instead 
of the legal issue of priority "refill," and challenging the Department's water rights 
accounting methodology and the implementing computer programs. These arguments are 
outside the scope of this proceeding, contrary to law, and/or foreclosed by this Court's 
orders, and the factual records the Petitioners seek to establish must be developed in 
individual subcases or in administrative proceedings before the Department of Water 
Resources ("Department"). 
ARGUMENT 
I. IDAHO LAW PROHIBITS A "REFILL" REMARK THAT WOULD 
AUTHORIZE PRIORITY DIVERSIONS IN EXCESS OF THE QUANTITY 
ELEMENT OF A STORAGE WATER RIGHT. 
A considerable portion of the Petitioners' briefing focuses on the "refill" remark 
proposed by the State's summary judgment motion in Subcase Nos. 1-2064 and 1-2068. 
See, e.g., Board ofControl Brief at 11; Bureau Brief at 4. The State's summary judgment 
motion in those subcases, however, is not at issue in this basin-wide proceeding, 2 and 
shadow-boxing with that remark does not assist this Court with resolving the basin-wide 
issue: "Does Idaho law require a remark authorizing storage water rights to 'refill,' under 
priority, space vacated for flood control?" Order at 5 (underlining in original). 
2 The Special Master denied the State's summary judgment motion in Subcase Nos. 1-2064 and 1-2068, 
and the Bureau has withdrawn its request for a priority "refill" remark in those subcases, which was the· 
only reason the State proffered its "alternative remark." Order at 4. The Surface Water Coalition still 
seeks a priority "refill" remark in Subcase Nos. 1-2064 and 1-2068. The State reserves its right to object to 
any language proposed by the Surface Water Coalition in those subcases, and to seek additional and/or 
alternative language. 
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Under Idaho law, the quantity element of a storage water right controls this 
question. Idaho law prohibits a remark that would authorize "refill," under the priority of 
a storage water right, in excess ofthe quantity element of the right. Such a remark would 
constitute an unlawful enlargement of the original water right; any "refill" diversions in 
excess of the quantity element of a storage right must be perfected as a separate and 
distinct water right 3 
A. The Basin-Wide Issue Designated By This Court Is Directly Related To The 
Quantity Element Of A Storage Water Right. 
Flood control "refill" consists of replacing water that had been diverted into a 
reservoir under a storage water right but was later released for flood control purposes. 
See Order at 5 ("where water diverted under that right is released for flood control"); see 
Bureau Brief at 3 ("'Refill ... occurs when Reclamation stores spring run-off in reservoir 
space previously vacated for flood control ... to increase the amount of water that is 
stored and available for use"). Thus, as this Court has stated, "the issue of priority refill 
... is directly related to the quantity element of a water right." Order at 6. 
The "crux" of the basin-wide issue is "whether Idaho law authorizes the refill of a 
storage right, under priority, where water diverted under that right is released for flood 
control." !d. at 5 (emphasis in original). This question hinges on whether such "refill" 
would exceed the quantity element of the water right The Petitioners fail to discuss this 
pivotal issue, and ignore the legal principles that define the purpose and effect of the 
quantity element of an Idaho water right. As discussed below, these principles prohibit a 
remark that would authorize flood control "refill" under the priority of a storage water 
3 [tis the State's position that Idaho law allows storage "refill" that exceeds the quantity element that is not 
under priority and that no remark or separate water right is required for such purposes. 
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right when the "refill" would exceed the annual volume limit of the right's quantity 
element. 
B. Annual Diversions Under The Priority Of An Idaho Storage Water Right 
Are Limited To The Number Of Acre-Feet Per Year Stated In The Quantity 
Element Of The Right. 
The quantity and priority elements of an Idaho water right are linked. See State v. 
ICL, 131 Idaho 329, 333, 955 P.2d 1108, 1112 (1998) (stating that quantity and priority 
are "the essential elements" of a water right). While priority date defines the seniority of 
a water right, the quantity element defines the right "in terms of quantity of water per 
year, which is essential to the establishment and granting of a water right." A&B Irr. 
Dist. v. ICL, 131 Idaho 411, 416, 958 P .2d 568, 573 (1997)~ see also United States v. Am. 
Ditch Ass 'n, 2 F.Supp. 867, 869 (D. Idaho 1933) ("A water right is the right, in due order 
of priority and within the maximum appropriated, to use that amount .... "). 
The quantity element limits the amount of water that may be diverted under the 
priority date of the right. "Whatever amount of water defendant shows himself entitled to 
... as a prior right ... beyond that he cannot go." Van Camp v. Emery, 13 Idaho 202, 89 
P. 752,754 (1907); see also Keller v. Magic Water Co., 92 Idaho 276,284,441 P.2d 725, 
733 (1968) ("one may lawfully divert ... if the quantity ... is within the limits of his 
right"). 
The quantity element of a water right establishes a firm and fixed annual limit. 
See A&B Irr. Dist., 131 Idaho at 416, 958 P.2d at 573 (stating that defining a water right 
"in terms of quantity of water per year ... is essential to the establishment and granting 
of a water right"); Village of Peck v. Denison, 92 Idaho 747, 750, 450 P.2d 310, 313 
(1969) ("if the decree awards an uncertain amount of water to one appropriator whose 
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needs are vague and fluctuating, it is likely that he will waste water and yet have the 
power to prevent others from putting the surplus to any beneficial use."); Reno v. 
Richards, 32 Idaho 1, 15, 178 P. 81, 86 (1918) ("The quantity of water decreed to an 
appropriator ... should be definite and certain.") (internal quotation marks and citation 
omitted) (emphasis added): Savage Lateral Ditch Water Users Ass 'n v. Pulley, 125 Idaho 
237, 243, 869 P.2d 554, 560 (1993) ("It would be vital in a water rights controversy to 
establish exactly how much water to which one is entitled.") (italics in original; 
underlining added); 
Idaho law is clear that diverting, under priority, an amount that exceeds the 
licensed or decreed quantity impermissibly enlarges the right. See City of Pocatello v. 
Idaho, 152 Idaho 830, 835, 275 P.3d 845, 850 (2012) ("An increase in the volmne of 
water diverted is an enlargement and is not allowed under I.C. § 42-1425 .... there is 
per se injury to junior water rights holders anytime an enlargement receives priority.") 
(internal quotation marks and citation omitted); see also Barron v. Idaho Dept. of Water 
Res., 135 Idaho 414,420, 18 P.3d 219,225 (2001) ("Enlargement includes increasing the 
amount of water diverted or consumed to accomplish the beneficial use."). 
These tenets of the prior appropriation doctrine in Idaho apply to water rights for 
storage purposes with the same force as to water rights for irrigation purposes. State 's 
Opening Brief at 6-10 see also Am. Falls Reservoir Dist. No. 2 v. Idaho Dept. of Water 
Res., 143 Idaho 862, 878, 154 P.3d 433, 449 (2007) ("AFRD2") ("One may acquire 
storage water rights and receive a vested priority date and quantity, just as with any other 
water right"); Big Wood Canal Co. v. Chapman, 45 Idaho 380, 396, 263 P. 45, 50 (1927) 
("the permittee was authorized to appropriate [for storage] all waters of the streams in 
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question ... up to the amount specified in the permit."). The quantity element of an 
Idaho storage water right is typically stated as specific number of "acre-feet per year" 
(AFY). Idaho Code§ 42-1411(2)(c). Accordingly, Idaho law limits the annual diversions 
under the priority of a storage water right to the authorized number of acre-feet per year 
stated in the quantity element of the right. 
C. A Remark Authorizing Flood Control "Refill," Under Priority, In Excess Of 
The Quantity Element Of A Storage Water Right Would Constitute An 
Unlawful Enlargement And Results In An Un-Quantified Water Right. 
Including a remark in a storage water right that would purport to authorize, under 
priority, a "refill" quantity in excess of the right's quantity element would constitute an 
unlawful per se enlargement of the water right. City of Pocatello, 152 Idaho at 835, 275 
PJd at 850; Barron, 135 Idaho at 420, 18 P.3d at 225. It would also constitute a 
collateral attack on a previously licensed storage water right. See Order Granting In Part 
And Denying Part Motions To Amend Objections, Subcase Nos. 37-00496B, etc. (Oct. 10, 
2008), at 15 ("As to the annual volume of water that may be impounded in the subject 
ponds, the license states that the annual volume that may be diverted into storage is 17.5 
AFY .... To the extent the Objectors are seeking a lesser annual storage volume, the 
issue has been decided in the licensure proceedings and cannot be relitigated in the 
SRBA."). 
An open-ended remark that places no annual volumetric limit on priority "refill"-
such as the remark the Bureau originally sought in Subcase Nos. 1-2064 and 1-2068, 
Order at 4 would further violate Idaho law by effectively eliminating the right's 
quantity element altogether. State v. JCL, 131 Idaho 329, 333, 955 P.2d II 08, 1112 
(1998) ("the elimination of ... the essential elements of priority and quantity, vitiates the 
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existence of a legal water right .... "). With such a remark in the partial decree, water 
could be diverted under priority whenever the reservoir was not physically full, 
regardless of whether the total quantity diverted during the year exceeded the amount 
stated in the quantity element. The de facto result would be an un-quantitied water right 
State's Opening Brief at 11-13. 
It is just such an open-ended authorization that the Petitioners seek to establish in 
this proceeding. See Coalition Brief at 15 ("If the flood control action results in available 
storage capacity in the reservoir, the right holder is entitled to store water pursuant to the 
right's priority"). Such a malleable entitlement would be contrary to the requirement that 
each water right be firmly defined "in terms of quantity of water per year," A&B Irr. 
Dist., 131 Idaho at 416, 958 P.2d at 573, and would invite abuse and encourage waste. 
See Village of Peck, 92 Idaho at 750, 450 P.2d at 313 ("if the decree awards an uncertain 
amount of water to one appropriator ... it is likely that he will waste water and yet have 
the power to prevent others from putting the surplus to any beneficial use.") 
Straightforward application of settled principles of the prior appropriation 
doctrine in Idaho compels the conclusion Idaho law prohibits a remark authorizing flood 
control "retill," under priority, in excess of the quantity element of the underlying storage 
water right. Such a remark would impermissibly enlarge the right and result in an un-
quantified water right. Any "retill" diversions in excess of the quantity element of a 
storage right must be perfected as a separate and distinct water right. 
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II. THERE IS NO MERIT IN THE PETITIONERS' ARGUMENTS THAT AS 
A MATTER OF LAW AN IDAHO STORAGE WATER RIGHT 
AUTHORIZES "REFILL" IN EXCESS OF THE RIGHT'S QUANTITY. 
The Petitioners argue that the right to divert, under priority, any amount necessary 
to "refill" space vacated by flood control releases is part and parcel of an Idaho water 
right, even if diversions exceed the quantity element. This argument fails as a matter of 
law and is contrary to the positions the Petitioners have taken in the SRBA. 
A. The Petitioners' Arguments That A Storage Water Right By Its Nature 
Authorizes Priority "Refill" Diversions That Exceed The Licensed Or 
Decreed Quantity Are Contrary To Idaho Law. 
The Petitioners argue that as a matter of law no remark is necessary to authorize 
"refill," under priority, of reservoir space vacated by flood control releases. Ditch 
Companies Briefat 3; Board ofControl Briefat 17, Pioneer Briefat 10; Coalition Brief 
at 15.4 They assert that requiring such a remark would "diminish" the storage right or its 
priority, or result in the "forfeiture" of the right or its priority, or would "depriv[ e ]" the 
right of its priority. Coalition Brief, at 3, 10, 13; Ditch Companies Briefat 6-7; Pioneer 
Brief at 2, 9, Bureau Brief at 3. They also argue that a storage water right decreed in the 
SRBA necessarily includes a right of priority "refill" under principles of res judicata and 
law of the case, and the bar against collateral attacks. Pioneer Brief at 3-7. The 
Petitioners assert that by its very "nature," Ditch Companies' Brief at 4, an Idaho storage 
water right includes an open-ended entitlement to priority "refill" of any "available 
storage capacity" resulting from flood control releases. Coalition Brief at 15.5 
4 The Bureau's brief does not directly answer the question of whether a remark is necessary, but does assert 
the Bureau already has a right of priority "refill." See Bureau Brief at 5 (arguing the Bureau should not be 
"depriv[ed] ... of its priority to refill"). 
5 The Ditch Companies and Pioneer Irrigation District further argue that the right to "refill," under priority, 
reservoir space vacated for ill!Y non-irrigation purpose is part and parcel of an Idaho storage water right. 
Ditch Companies Brief at 3, 11; Pioneer Brief at 2. Such contentions are outside the scope of the basin-
wide issue, which this Court expressly limited to flood control. Order at 7. 
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The Petitioners have not cited a single Idaho decision, statute or rule that supports 
these positions. The "nature" of the quantity element of an Idaho storage water right is 
no different from that of any other water right. AFRD2, 143 Idaho at 878, 154 P.3d at 
449 ("One may acquire storage water rights and receive a vested priority date and 
quantity, just as with any other water right"); Big Wood Canal Co., 45 Idaho at 396, 263 
P. at 50 ("the permittee was authorized to appropriate (for storage] all waters of the 
streams in question ... up to the amount specified in the permit."). 
Just as the quantity element of an irrigation water right for 100 CFS prohibits 
priority diversions in excess of 100 cubic feet per second, the quantity element of an 
Idaho storage water right for I 00 AFY prohibits diversions in excess of 100 acre-feet per 
year. Enforcing the quantity element of a 100 AFY storage water right does not 
"diminish" or result in "forfeiture" of the storage right or its priority any more than 
enforcing the quantity element of a 100 CFS irrigation water right results in its 
diminishment or forfeiture. Authorizing storage "refill" diversions, under priority, in 
excess of 100 acre-feet per year would impermissibly enlarge the storage right just as 
surely as authorizing priority irrigation diversions of more than 100 cubic feet per second 
would enlarge the irrigation right. 
Thus, interpreting the quantity element of an Idaho storage water right as 
establishing a limit on "refill" diversions under the priority of the right does not 
"diminish" the right, "depriv( e] it of its priority," or result in "forfeiture." Coalition Brief 
at 3, 10, 13; Ditch Companies Brief at 6-7; Pioneer Brief at 2, 9, Bureau Brief at 3. It 
simply enforces the right in accordance with its elements and Idaho law. 
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The Petitioners' argument that an Idaho storage right as a matter of law includes 
an open-ended right of priority "refill" is without legal foundation would result in an 
enlargement and an un-quantified water right.6 The Petitioners' argument is contrary to 
Idaho law. 
B. The Petitioners' Arguments That A Storage Water Right By Its Nature 
Authorizes Open-Ended Priority "Refill" Are Contrary To The Record. 
The Petitioners' argument that Idaho storage water rights as a matter of law 
include an open-ended right to priority "refill" of flood control space is a newly 
developed theory that is inconsistent with the "refill" positions the Petitioners have 
previously taken. The claims the Bureau filed in Subcase Nos. 1-2064 and 1-2068 sought 
a remark expressly authorizing priority "refill" in the quantity elements of the partial 
decrees for its license-based storage water rights for American Falls (1-2064) and 
Palisades (1-2068). The Bureau objected when the Director did not include the proposed 
remarks in his recommendations and re-asserted that the remarks were necessary. Order 
at 3-4. The Surface Water Coalition supported the Bureau's position, and while the 
Bureau has since withdrawn its request for such a remark Subcase Nos. 1-2064 and 1-
2068, the Coalition still seeks a remark authorizing priority "refill" in those subcases, 
despite its position in these proceedings that no remark is necessary to authorize "refill" 
under the priority of a storage water right. 
Further, the record shows that the Petitioners previously took the position that a 
separate water right was necessary to establish a right of priority storage "refill." The 
Bureau in 1983 filed "refill" claims with the Department for its reservoirs at Arrowrock, 
6 These conclusions also undennine Pioneer Irrigation District's reliance on res judicata, collateral attack, 
and law of the case. Further, as will be discussed, the record demonstrates that the question of priority 
storage "refill" had been raised years before the storage water rights in Basin 63 were decreed in the SRBA. 
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American Falls, Palisades, and Island Park. 7 These claims were filed pursuant to Idaho 
Code § 42-243 and were based on assertions of historic reservoir operations and actual 
beneficial use of "refill" storage. The Bureau subsequently filed beneficial use claims in 
the SRBA based on its 1983 "refill" filings, 8 but did not file beneficial use "refill" claims 
for any of its other Idaho reservoirs. 
With respect to its license-based storage water right claims, the Bureau asserted 
an inherent right of priority "refill" for only two: American Falls (Subcase No. 1-2064) 
and Palisades (Subcase No. 1-2068). The Bureau did not claim a right of priority "refill" 
for any of its other license-based storage right claims, and did not file objections seeking 
a priority "refill" remark in any of its other license-based storage right subcases. 
Likewse, only for American Falls and Palisades did the Bureau's spaceholders file 
objections seeking a priority "refill" remark. 
Thus, the record undermines the credibility of the Petitioners' argument in this 
proceeding that the right to priority "refill" of flood control space has always been 
viewed as part and parcel of an Idaho storage water right. Had this been the case, the 
Petitioners would not have selectively asserted priority "refill" claims at only some of the 
Bureau's reservoirs and for only some of its water right licenses. 
This record also undermines Pioneer Irrigation District's claims to priority "refill" 
rights under the principles of res judicata and law of the case, and the bar against 
collateral attack. Pioneer Brief at 3-7. Contrary to the arguments of Pioneer Irrigation 
District, claims to rights of priority "refill" had been asserted years before the Basin 63 
water rights were decreed in the SRBA- claims based on licenses and also claims based 
7 Orr Aff. (Jul. 23, 2012), Exhibit 9. 
8 Subcase Nos. 63-5262 (Arrowrock), 1-4052 (American Falls), 1-4056 (Palisades), 21-4156 (Island Park). 
This Court has disallowed these claims. 
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on historic reservoir operations and actual beneficial use of "refill." These claims were 
selectively asserted at only some of the Bureau's reservoirs in Idaho- and at only one of 
its Basin 63 reservoirs (Arrowrock) - both in the Bureau's 1983 filings with the 
Department and again in the Bureau's SRBA claims. 
Pioneer Irrigation District's arguments that the question of priority "refill" was 
never raised until after the decree of the Bureau's Basin 63 storage water rights is 
contrary to the record. The issue was on the table, and any priority "refill" claims for the 
Bureau's Basin 63 reservoirs could have and should have been asserted previously. 
Pioneer Irrigation District's attempt to raise such claims in this basin-wide proceeding 
should be rejected. 
III. THE ARGUMENTS OF THE BUREAU, THE BOARD OF CONTROL 
AND NEW YORK IRRIGATION DISTRICT THAT BENEFICIAL USE-
BASED "REFILL" RIGHTS MAY RELATE BACK TO THE PRIORITY 
OF AN EXISTING STORAGE WATER RIGHT ARE CONTRARY TO 
LAW. 
The Bureau, the Board of Control and New York Irrigation District alternatively 
argue that an Idaho storage water right must be deemed to include, as a matter of law, an 
open-ended right to priority "refill" whenever there has been a "historic" practice of 
reservoir operations that allow flood control "refill" and the spaceholders "historically" 
have made beneficial use of the "refill" water. Bureau Brief at 4; Board of Control Brief 
at 2. Indeed, the brief of the Board of Control and New York Irrigation District discusses 
little else, and asserts that "[a]s a result of this beneficial use of 'refill' the water has 
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become an element of the underlying licensed and decreed water rights." Board of 
Control Briefat 17.9 
To the extent these arguments seek to establish factual records of operations and 
administration at specific reservoirs, they are outside the scope of this proceeding, Order 
at 5-6. The State has filed an objection and motion to strike such factual assertions and 
arguments, and incorporates herein the arguments of that objection and motion. State Of 
Idaho's Objection and Motion To Strike (Jan. 11, 2013). Consistent with this Court's 
Order, the State has not attempted in this proceeding to develop a historic record 
regarding "refill" at individual reservoirs, and it would prejudice the State to allow the 
Petitioners to do so. 
Moreover, and perhaps more important! y, the arguments of the Bureau, the Board 
of Control and New York Irrigation District fail as a matter of law regardless of whether 
their factual assertions are correct, which the State does not concede. 10 
A. The Petitioners' Assertions Of Historic Use, Even If True, As A Matter Of 
Law May Not Relate Back To The Priority Date Of Previously Licensed And 
Decreed Storage Water Rights. 
As a matter of law, rights of priority "refill" based on historic reservoir operations 
may not relate back to the priority dates of previously licensed storage water rights. The 
priority date of a beneficial use-based claim is established by the date of the actual 
beneficial use. Joyce Livestock Co. v. United States, 144 Idaho 1, 8, 156 P.3d 502, 509 
(2007). Interpreting a licensed storage water right as including a right of priority "refill" 
based on historic reservoir operations would allow a beneficial use-based claim to relate 
9 The Board of Control and New York Irrigation District also filed an affidavit to support the factual 
assertions and arguments in their brief. Affidavit of Shelley M Davis In Support of Opening Brief of the 
Boise Project Board of Control and New York Irrigation District (Dec. 20, 2012). 
10 The State reserves the right to develop a factual record on these arguments, if necessary, in an 
appropriate proceeding. 
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back to the priority of a pre-existing the license. The result would be to enlarge the 
licensed right and allow "refill" under a priority years in advance of the first date of 
actual beneficial use ofthe "refill."11 Neither is permissible under Idaho law. 
Thus, even if the assertions by the Bureau, the Board of Control and New York 
Irrigation District of historic reservoir operations and actual beneficial use of "refill" are 
correct- a question beyond the scope of this proceeding that the State does not concede-
as a matter of law such "refill" rights may not be deemed to have "become an element of 
the underlying licensed and decreed water rights." Board of Control Brief at 17. 
The Petitioners' arguments are nothing more than a collateral attack on licensed 
rights that seeks to enlarge their quantities by incorporating into the licenses a claimed 
beneficial use right. As with any other beneficial use-based claim, a beneficial use-based 
right of storage "refill" must be established through an entirely separate water right. See, 
Partial Decree, Subcase No. 37-19825 ("This right is for string additional water in 
Pioneer Reservoir after it has filled once, and right nos. 37-822B, 37-828 and 37-21291 
are satisfied."). A beneficial use-based "refill" claims must be perfected as a new 
appropriation and may not simply be incorporated into a pre-existing license. 
The Petitioners' arguments are also collateral attacks on this Court's disallow of 
the Bureau's beneficial use-based "refill" claims for its reservoirs at Arrowrock, 
11 The water right licenses for large on-stream reservoirs in Idaho typically have priorities that pre-date by 
at least several years the actual construction and first beneficial use of the reservoirs. For instance, the 
Arrowrock water right (63-303) has a priority date of January 13, 1911, but the Bureau's website indicates 
the dam was not built until 1915. The Anderson Ranch water right (63-3614) has a priority date of 
December 9, 1940, but the Bureau's website indicates the dam was not built until 1950. The American 
Falls water right (1-2064) has a priority date ofMarch 30, 1921, but the Bureau's website indicates the dam 
was not built until 1928. The Palisades water right (1-2068) has a priority date of July 28, 1939, but the 
Bureau's website indicates the dam was not built until 1957. While a determination of whether the 
construction dates recited on the Bureau's website is beyond the scope of this proceeding, the website dates 
confmn that accepting the Petitioners' argument could result in decreeing beneficial use-based "refill" 
claims to relate back to a priorities that pre-date the actual beneficial uses by many years. 
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American Falls, Palisades and Island Park. See Subcase Nos. 63-5262, 1-4052, 1-4056, 
and 21-4156. The Petitioners may not in this proceeding collaterally attack those orders. 
Further, the Petitioners had notice and opportunity to file claims or objections 
with respect to the Bureau's licensed storage water rights to assert their claims that "[a]s 
a result of this beneficial use of 'refill' the water has become an element of the 
underlying licensed and decreed water rights," Board of Control Brief at 1 7, but did not 
do so. See Fremont-AJadison lrr. Dist. & A1itigation Group v. Idaho Ground Water 
Appropriators, Inc., 129 Idaho 454, 456, 926 P.2d 1301, 1303 (1996) ("Failure to have 
registered a constitutional use waived any entitlement to the use of water unless a claim 
for that right was filed in the SRBA as required by l.C. § 42-245."). 
B. The Bureau's Argument Fails As A Matter Of Law. 
The Bureau makes an additional historic use argument that is also flawed as a 
matter of law. The Bureau claims its storage rights must be deemed to include a right of 
priority flood control "refill" because otherwise the water it has "historically" used to 
"refill" reservoir space vacated by flood control releases would be available for 
appropriation for "future water users" and "leave the reservoirs with less and less water" 
as time passes. Bureau Brief at 4. 
The Bureau's argument should be dismissed. No water rights junior to the 
Bureau's storage water rights may take flows that are needed to satisfy the Bureau's 
rights. The licensed and decreed priority and quantity elements of the Bureau's rights 
will protect the rights against diminishment by operation of Idaho law. 12 Further, to the 
extent the Bureau's "refill" operations have relied upon un-appropriated flows, the 
12 Under the McCarran Amendment, 43 U.S.C. § 666, and Section 8 of the 1902 Reclamation Act, 43 
U.S.C. § 383, the Bureau's water rights are defmed and administered under state law. 
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Bureau's storage water rights do not allow the Bureau to establish a priority interest in 
such "excess" water and thereby prevent its development by future users: 
Excess flow is not subject to definition in terms of quantity of water per 
year, which is essential to the establishment and granting of a water right. . 
. . excess water inherently relates to water that has not been decreed. 
Consequently there cannot be a prior relation to excess water. 
A & BIrr. Dist. v. ICL, 131 Idaho 411,416,958 P.2d 568,573 (1997). 
Moreover, if the Bureau (or any of its spaceholders) believes that no "excess 
flow" or un-appropriated water is available and future appropriations would injure its 
storage water rights, it has the same remedy as any other water right holder: it can protest 
any such application, obtain a hearing, and offer evidence. Idaho Code § 42-203A. 
Alternatively, the Bureau may file applications for new water rights to appropriate 
"excess" water for "refill" use. Requiring the Bureau to avail itself of these remedies 
cannot reasonably be characterized as "punishing" the Bureau. Bureau Brief at 4. It 
simply holds the Bureau to the same legal standards and requirements that apply to all 
other water right holders. 
C. The Petitioners' Assertions That The Bureau's License-Based Storage Water 
Rights Also Include Historic Beneficial Use-Based "Refill" Rights Are 
Contrary To The Record And Insufficient As A Matter Of Law. 
To the extent the Bureau, the Board of Control and New York Irrigation District 
assert that historic "refill" operations and beneficial use of "refill" have occurred at all 
Bureau reservoirs in Idaho and has resulted in an open-ended right of priority "refill" 
attaching to all of the Bureau's water right licenses, such assertions are contrary to the 
record and lack credibility, and are insufficient as a matter of law even if the asserted 
"facts" are correct and uncontroverted (which the State does not concede in this 
proceeding). 
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As previously discussed, the Bureau and its spaceholders selectively asserted 
priority "refill" claims at only some of the Bureau's its reservoirs and for only some of its 
water right licenses. This fact belies any contention that through historic reservoir 
operations and beneficial use, priority "refill" has "become an element" of the underlying 
licensed and decreed water rights for all of the Bureau's reservoirs. Board of Control 
Briefat 17. 
The arguments of the Bureau, the Board of Control and New York Irrigation 
District also incorrectly assume that the mere existence of an alleged "historic" practice 
of "refill" automatically establishes a priority right of "refill," which is an untenable 
position under this Court's decisions. See Order Deconsolidating Subcase 00-92026 And 
Order Of Recommitment To Special Masters ("if historical practices of administration, 
without a supporting legal doctrine, were to be controlling a significant purpose of the 
adjudication would be undermined."). While the Petitioners "may have had the 
advantage of storing the water," this does not mean that as a matter of law they have a 
priority right to it. Devil Creek Ranch, Inc. v. Cedar Mesa Reservoir & Canal Co., 123 
Idaho 634, 637, 851 P.2d 348, 351 (1993). It simply means they "have had the use of 
water to which they may or may not be entitled." !d. 
IV. THE PETITIONERS' ARGUMENTS THAT STORAGE WATER RIGHTS 
MUST BE ADMINISTERED ON THE BASIS OF THE QUANTITY OF 
WATER RELEASED FOR BENEFICIAL USE IS CONTARY TO LAW. 
The Petitioners alternatively argue that an Idaho storage water right must be 
administered on the basis of releases from a reservoir rather than diversions into the 
reservoir in order to maximize beneficial use under the right, and that the right remains in 
priority until the irrigation releases equal the quantity of the right. See Coalition Brief at 
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6 ("to store and release the total quantity every year for the listed beneficial uses"); 
Pioneer Brief at 7 ("Irrigation-based storage water rights are not satisfied, and remain in 
priority, until water is intentionally stored and released for irrigation purposes"); Ditch 
Companies Brief at 5 ("Second, there must be an intent to release the stored water, and 
physical diversion from the reservoirs, for the beneficial use of irrigation"). 
This argument fails as a matter of law. As discussed below, Idaho law explicitly 
requires that water rights be administered on the basis of diversions, and administering a 
storage water right on the basis of releases is contrary to beneficial use principles. 
Further, administration proposed by the Petitioners is impracticable and contrary to law 
to the extent it makes the subjective intent of the reservoir operator controlling, thereby 
allowing the operator to usurp the statutory authority of the Director and the Watermaster 
to administer water rights. The Petitioners' arguments are also beyond the scope of this 
proceeding to the extent they seek to raise the issue of "fill" and challenge the 
Department's water right administration and accounting. 
A. Idaho Law Requires That Storage Water Rights Be Administered By 
Diversions, Not Releases. 
1. Under The Idaho Code And Decisions Of The Idaho Supreme Court, 
All Idaho Water Rights Must Be Administered On The Basis Of By 
Diversions. 
Under Idaho law, "waters appropriated will be measured for their sufficiency 
from the point of diversion, not at the place of use." Glenn Dale Ranches, 94 Idaho at 
588, 494 P.2d at 1 032; see also Idaho Code § 42-110 ("shall be entitled to such quantity 
measured at the point of diversion"). The Idaho Supreme Court has explained that the 
requirement of administering water rights on the basis of diversions is necessary to 
prevent waste: 
STATE OF IDAHO'S RESPONSE BRIEF· 19 
• 
Under the law, water of all claimants must be measured at the point where 
such water is diverted from the natural channel of the stream from which it 
is taken. This is [a] matter of necessity, demanded by public policy. It is 
the policy of the law to prevent the wasting of water. 
Stickney v. Hanrahan, 7 Idaho 424, 433, 63 P. 189, 191 (1900); see also Bennett v. 
Nourse, 22 Idaho 249, 125 P. 1038, 1040 (1912) (relying on Stickney). 
The Legislature and the Idaho Supreme Court have left no doubt that an Idaho 
storage water right must be administered on the basis of the quantity of natural flow 
diverted into the reservoir. The Petitioners have offered no Idaho authority stating or 
implying that an Idaho storage water right must be administered on the basis of the 
quantity of stored water released and delivered for beneficial use - and the above-cited 
authorities conclusively establish that the Petitioners' argument fails as a matter of law. 
2. Storage Water Right Releases Are Simply Distributions Of Water 
Appropriated For "Sale, Rental or Distribution" Under Section 4 of 
Article XV of the Idaho Constitution. 
The Petitioners' argument that the Bureau's storage water rights are different and 
must be administered on the basis of both diversions and releases, Coalition Brief at 6; 
Pioneer Briefat 7; Ditch Companies Briefat 5, is contrary to law. The Bureau's storage 
water rights are simply appropriations under Section 4 of Article XV of the Idaho 
Constitution for the "sale, rental or distribution" of water for "agricultural purposes." Id. 
Const. art. XV § 4 ("Section 4"); see United States v. Pioneer Irr. Dist., 144 Idaho 106, 
114, 157 P.3d 600, 608 (2007) (citing Section 4); Bd of Directors of Wilder Irr. Dist. v. 
Jorgensen, 64 Idaho 53 8, 136 P .2d 461, 466 (1943) (citing "Const., sees. 4 and 5" in 
discussing contract rights to water stored in Bureau reservoirs) (Ailshie, J., concurring). 13 
13 The full text of Section 4 is as follows: 
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Under a Section 4 right, a diverter or appropriator diverts natural flow under a 
state law-based water right, and then distributes the water to its beneficial users. Under 
Section 4, the Bureau "stands in the position of appropriator for distribution to the 
landowners," and the spaceholders "have acquired the status and rights of distributees 
under Const., Art. 15, §§ 4 and 5." Bradshaw v. Milner Low Lift lrr. Dist., 85 Idaho 528, 
545, 381 P.2d 440,449 (1963). 14 
The amount of stored water to which each spaceholder is entitled is defined by 
their contracts, and the spaceholders' irrigation use of the stored water distributed by the 
Bureau creates an "exclusive dedication" of their contractual allocations to such use. Id. 
Canst. art. XV§ 4; see also Reynolds v. North Side Canal Co., 36 Idaho 622,628,213 P. 
344, 345 (1923) ("under the provisions of article 15, § 4, of the Constitution ... [the 
defendant] was without authority to withhold the delivery of water"). 
A shortfall in the Bureau's deliveries of stored water is a matter between the 
distributor and the spaceholders. See Farmers' Co-operative Ditch Co. v. Riverside Irr. 
Dist., 14 Idaho 450, 459, 94 P. 761, 764 (1908) ("Any controversy [the water user] may 
have is with the ditch company from which he receives water, or with other consumers 
under the ditch over the question of priority of use"). The spaceholders have a 
Whenever any waters have been, or shall be, appropriated or used for agricultural 
purposes, under a sale, rental, or distribution thereof, such sale, rental, or distribution 
shall be deemed an exclusive dedication to such use; and whenever such waters so 
dedicated shall have once been sold, rented or distributed to any person who has settled 
upon or improved land for agricultural purposes with the view of receiving the benefit of 
such water under such dedication, such person, his heirs, executors, administrators, 
successors, or assigns, shall not thereafter, without his consent, be deprived of the annual 
use of the same, when needed for domestic purposes, or to irrigate the land so settled 
upon or improved, upon payment therefor, and compliance with such equitable terms and 
conditions as to the quantity used and times of use, as may be prescribed by law. 
Id. Const. art. XV § 4. Section 4 has long been held to apply to storage appropriations for the "sale, rental 
or distribution" of water from a reservoir. Taiboy, 55 Idaho at 389,43 P.2d at 945 
14 Irrigation districts and canal companies are also Section 4 distributors. I d. 
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constitutional right to delivery of the water that can be enforced against the Bureau in 
Idaho courts. See generally Niday v. Barker, 16 Idaho 73, 101 P. 254 (1909) (affirming 
writ of mandate compelling Nampa & Meridian Irrigation District to deliver water for 
irrigation use); 43 U.S.C. § 666 (McCarran Amendment); 43 U.S.C. § 383 (Section 8 of 
the 1902 Reclamation Act). 
The Petitioners' argument ignores this legal framework. The Bureau's stored 
water releases from its reservoirs are simply distributions of water appropriated for "sale, 
rental or distribution" under Section 4. Like all water rights, Section 4 water rights are 
administered on the basis of diversions of natural :flow from the source, not on the basis 
of distributions from the diverter to the beneficial users. Just as an irrigation water right 
held by an irrigation district or canal company is not administered on the basis of 
distributions made through their canal systems, the Bureau's storage water rights is not 
administered on the basis of its releases (distributions) of stored water. 
The fact that the Bureau is allowed to use the river channel as a distribution canal 
to deliver the stored water, Idaho Code § 42-801, does not change the legal analysis, nor 
does it make the Bureau's distributions of stored water a matter of natural :flow 
administration under state law-based storage water rights. Once natural flow has been 
diverted into a reservoir under a storage water right, it becomes stored water and 
essentially private property, impressed with the public trust to apply it to a beneficial use. 
AFRD2, 143 Idaho 862, 879, 154 P.3d 433, 450 (2007); Washington County Irrigation 
Dist. v. Talboy, 55 Idaho 382, 389, 43 P.2d 943, 945 (1935); Ray! v. Salmon River Canal 
Co., 66 Idaho 199, 208, 157 P.2d 76, 80 (1945); Idaho Code§ 42-110; compare Chapter 
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6, Title 42, Idaho Code ("Distribution of Water Among Appropriators") with Chapter 8, 
Title 42, Idaho Code ("Distribution of Stored Water"). 
The Petitioners' argument that the administration of the Bureau's water rights to 
divert natural flow into its reservoirs should be governed by the Bureau's Section 4 
distributions of stored water is contrary to Idaho law. Shortfalls in stored water deliveries 
to spaceholders resulting from flood control releases is a distribution matter between a 
Section 4 distributor and its "distributees," Bradshaw, 85 Idaho at 545, 381 P.2d at 449, 
not a matter of water right administration. 
B. Administering A Storage Water Right On The Basis Of Stored Water 
Releases Would Be Contrary To The Requirement Of Maximizing Beneficial 
Use And Minimizing Waste. 
The Petitioners' argument is also contrary to the beneficial use requirement 
"enmeshed in the nature of a water right." Pioneer Irr. Dist., 144 Idaho at 113, 157 P.3d 
at 607. As the Idaho Supreme Court observed in Stickney, administering a water right by 
the diversion quantity is a corollary of"' [t]he policy of the law of this State ... to secure 
the maximum use and benefit, and least wasteful use, of its water resources."' Clear 
Springs Foods, Inc. v. Spackman, 150 Idaho 790, 808, 252 P.3d 71, 89 (2011) (citation 
omitted). Administering a storage water right on the basis of the quantity diverted 
provides an incentive for the reservoir operator to minimize releases for purposes other 
than an authorized beneficial use, because no additional water may be diverted under 
priority to replace a shortfall in the amount of stored water available for delivery to the 
spaceholders. 
The Petitioners refuse to recognize these principles and instead argue that 
maximum beneficial use is achieved by ma.ximizing irrigation releases to spaceholders. 
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Pioneer Brief at 8-10; Ditch Companies Briefat 3, 5, 9-10; Board of Control Briefat 7, 
12. This argument misconstrues the law: while the individual irrigators may maximize 
their personal benefits if their irrigation releases are maximized, the policy of maximizing 
beneficial use of the resource as a whole is not served when the reservoir operator can 
release stored water for non-beneficial purposes without consequence. See AFRD2, 143 
Idaho at 880, 154 P.3d at 451 ("Neither the Idaho Constitution, nor statutes, permit 
irrigation districts and individual water right holders to waste water or unnecessarily 
hoard it without putting it to some beneficial use."). 
The Petitioners' argument blurs the distinction between requirement of 
maximizing beneficial use under an individual storage water right, which is a 
responsibility of the reservoir operator and the beneficial users, and the objective of 
maximizing beneficial use of the resource as a whole, which is a motivating policy of 
Idaho water law. The Petitioners essentially combine the two and argue that maximizing 
their individual beneficial uses is the objective of Idaho water law generally. This self-
serving argument misapprehends the law and elevates the Petitioners' interests above 
those of other water right holders. 
C. Under Idaho Law, A Failure To Beneficially Use Water Cannot Justify An 
Increase In Priority Diversions. 
The Petitioners' argument reduces to the contention that releasing stored water for 
non-beneficial purposes justifies increasing diversions into the reservoir that is, that a 
failure to beneficially use the stored water justifies enlarging the storage water right. 
This argument inverts Idaho law. Reservoir operations that result in a systematic failure 
to make beneficial use of water diverted into a reservoir under a storage water right 
violate "the public trust to apply [the stored water] to a beneficial use."' AFRD2, 143 
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Idaho at 879, 154 P.3d at 450 (citation omitted). As a matter of law, the failure to 
beneficially use some of the stored water diverted under a storage water right cannot be a 
justification for enlarging diversions. Indeed, in other contexts it is grounds for partial 
forfeiture. State v. Hagerman Water Right Owners, Inc., 130 Idaho 727, 735, 947 P.2d 
400,408 (1997); Idaho Code§ 42-222. 
The Petitioners seek to avoid this ineluctable conclusion by emphasizing that 
flood control releases are beneficial in fact if not in law, promote public safety, and to the 
extent required by state or federal law are beyond the control of the reservoir operator 
and the beneficial users of the stored water. See, e.g., Bureau Brief at 2-3; Coalition 
Brief at 9, 13; Ditch Companies Brief at 3; Board of Control Brief at 6. Thus, it is 
argued, Idaho law does not allow the beneficial users to "be negatively impacted by those 
[flood control] operations." Coalition Brief at 9. 
In addition to ignoring the fact that other water right holders also have no control 
over the Bureau's flood control releases and should not be "negatively impacted" by 
them, these arguments miss the legal point. As a matter of Idaho law, a water right 
holder's failure to beneficially use water can never give rise to an entitlement to divert 
even more water under the priority of the right. The fact that flood control releases may 
have public benefits and/or be required by law does not change this principle. At best, 
these considerations may provide a defense against partial forfeiture, other adverse 
administrative action such as curtailment, or claims the beneficial users may assert 
against the reservoir operator under their spaceholder contracts and/or Section 4 of 
Article XV of the Idaho Constitution. 
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Further, preventing an enlargement of natural flow diversions under the priority of 
the storage water right does not "negatively impact" the beneficial users in any legally 
cognizable sense: it simply enforces the law and protects other water right holders from 
an enlargement of the storage water right. An enlargement would violate Idaho law and 
externalize the costs of reservoir operations by shifting the flood control burden from the 
reservoir operator and the beneficial users to other water right holders. Such an 
enlargement and burden-shifting would be particularly inappropriate when the reservoir 
operator and the beneficial users have contractually addressed and allocated the risks and 
burdens of flood control operations. See, e.g., Board of Control Brief at 4-5 ("That 
contract also expressly recognizes that, if flood control operations ... cause a shortage .. 
. the United States must credit and make available to the districts .... ") (emphasis in 
original). 15 Third party water right holders should not be required to replace shortfalls in 
stored water deliveries resulting from flood control when the reservoir operator and the 
beneficial users have agreed to them. 
D. Administering Storage Water Rights On The Basis Of The Subjective Intent 
Of The Reservoir Operator Is Not Practicable And Would Allow The 
Reservoir Operator To Usurp The Statutorv Authority Of The Director And 
The Watermaster. 
The Petitioners' arguments that a storage water right must be administered on the 
basis of releases for beneficial use is also un-administrable to the extent the Petitioners 
assert the subjective intent of the reservoir operator is controlling. See, e.g., Pioneer 
Brief at 7 ("until water is intentionally stored and released for irrigation purposes") 
15 Flood control is also addressed in the contractual "common plan" provisions appended to the Eagle 
Decrees that the Surface Water Coalition asked this Court to decree in the SRBA. Exhibit "E" to the lower 
valley decree authorizes the United State to operate Jackson Lake for "incidental flood control" and 
provides that any resulting losses in storage "shall be prorated equally over all space in the reservoir and 
shall be charged against stored water including that, if any carried over from priori irrigation seasons." 
"Supplemental Decree," Burley Irr. Dist. v. Eagle (5th Jud. Dist., Twin Falls County) (Jul. 10, 1968), 
Exhibit "E" at 25. 
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(emphasis added); id at 8 ("Stored water released for flood control ... is not released 
with the intent of making that water available for downstream irrigators") (emphasis 
added); Ditch Companies Brief at 5 ("there must be an intent to release the stored water . 
. . for the beneficial use of irrigation") (emphasis added). A Watermaster cannot be 
expected to divine the subjective "intent" of the reservoir operator's operational 
decisions. Moreover, it would invite uncertainty, inefficiency and abuse to make the 
reservoir operator's subjective "intent" the standard for administering a storage water 
right. 
Indeed, administering storage water rights on the basis of releases rather than 
diversions would essentially put the reservoir operator in charge of administering the 
storage water right, which is a statutory function of the Watermaster and the Director. 
Idaho Code §§ 42-602, 42-607. As discussed in the State's Opening Brief, under such a 
regime of administration, a decision by the reservoir operator to release water for flood 
control or other un-authorized purposes would require that the Watermaster or Director 
distribute additional natural flow to the reservoir, and to curtail junior water rights if 
necessary to make the additional water available. State's Opening Brief at 16-18. The 
Idaho Code does not contemplate putting water right holders in the position of controlling 
the administration of their water rights, and especially not when the result would be to 
place a significant measure of the legal authority to administer and regulate rights to the 
use of the public waters of the State of Idaho directly into the hands of a federal agency 
that is subject to federal statutory directives and policy interests that may conflict with 
maximizing the beneficial use of Idaho's water resources. 
E. The Petitioners' "Fill" Arguments Are Beyond The Scope Of This 
Proceeding And Even If They Were Not Fail As Matter Of Law. 
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1. The Petitioners' Arguments That A Storage Water Right Should Be 
Measured By Releases Is An Attempt To Reach The Issue Of "Fill." 
The Petitioners' arguments are a thinly disguised attempt to address the basin-
wide issue under the Petitioners' preferred rubric of "till," rather than under the "refill" 
issue designated by this Court. They argue a storage water right with an "Irrigation From 
Storage" purpose cannot be deemed to have "filled" until irrigation releases reach the 
volume recited in the quantity element. See Pioneer Brief at 9 ("Until water is 
intentionally stored and then released (made available) to the irrigators in the field, an 
'irrigation from storage' water right goes unsatisfied and remains in priority"); Ditch 
Companies Brief at 3 ("the release of stored water for flood control is not a release for 
'Irrigation from Storage' and the 'Irrigation from Storage' account is not being 'refilled' 
but rather has not been filled or satisfied"). 
These arguments are beyond the scope of this proceeding because this Court 
stated that issues "pertain[ing] to how a storage right is initially filled, are not well 
situated for resolution in a basin-wide proceeding," Order at 6, and distinguished the 
legal issue of "priority refill" from the "purely" administrative issue of "fill." !d. The 
Petitioners' arguments that "fill" is the real issue and a threshold matter that will resolve 
the "refill" question, and that this Court review the Department's water right accounting 
methods and programs and resolve questions of which diversions should "counted" or 
"charged" towards the "fill" of the storage water rights and which should be deemed to 
have simply "passed through" the reservoir, see, e.g., Pioneer Brief at 8-10, 20; Ditch 
Companies Brief at 2, 3, 7, 10-11; Board of Control Brief at 10; Ditch Companies Brief at 
3, 10, 11; Bureau Brief at 5, are simply contrary to the Order. 
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The Petitioners made these same arguments at the hearing on their petition. See, 
e.g., Reporter's Transcript (Sept. 10, 2012), at 18. ("We first have to know what 
constitutes fill or satisfaction of the storage before we get to the refill question.") This 
Court disagreed and in the Order distinguished the legal question of priority "refill" from 
the factual and "purely" administrative issue of "fill." Order at 6. The Petitioners' 
arguments simply seek to raise "fill" and accounting issues that this Court has already 
determined are beyond the scope of this proceeding, and to establish factual records 
regarding the Department's water right accounting methodology and the implementing 
computer programs, which are "purely" administrative matters. Order at 6. The 
Petitioners' "fill" and water right accounting arguments should be ignored. 16 
2. The Petitioners' "Fill" Arguments Are Contrary To This Court's 
Rulings And Ignore The Constitutional And Statutory Distinctions 
Between The Administration Of State Law-Based Water Rights To 
Divert Natural Flow And The Distribution Of Contractual Allocations 
OfStored Water. 
This Court observed in the Order that "[a]n on-stream reservoir alters the stream." 
Order at 6. In a previous decision that also involved the Bureau's large on-stream 
reservoirs, this Court stated that at such a reservoir "the entire flow of the natural stream 
has been diverted and stored and become subject to controlled releases." Memorandum 
Decision And Order on Cross-A1otions For Summary Judgment Re: Bureau Of 
Reclamation Streamflow A1aintenance Claim, Subcase No. 63-03618 (Lucky Peak 
Reservoir) (Sept. 23, 2008) ("Lucky Peak Order"), at 22; see also id. at 19 ("the entire 
flow of [the] river is diverted and then artificially released."). Under this Court's orders, 
16 The State has filed an Objection and Motion to Strike that applies, in part, to the Petitioners' "fill" 
arguments. 
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this basin-wide issue addresses flood control releases of "water diverted under that 
[storage] right." Order at 5 (emphasis added). 
This Court's orders and findings regarding on-stream reservoirs formed by bank-
to-bank dams have foreclosed the Petitioners' arguments that only some of the inflow to 
such facilities is "physically" diverted or "actually" stored and impounded, and that a 
portion of the inflow is "contemporaneously" released several miles downstream at the 
bottom of the dam. The Petitioners' "fill" arguments ask this Court to ignore its previous 
rulings and engage in an obvious fiction. The same is true of the Petitioners' argument 
that flood control water is different because it simply "passes through" a reservoir. With 
the exception of "dead storage," all water diverted into the reservoirs simply "passes 
through," including irrigation water, because it is diverted and released. Lucky Peak 
Order at 19, 22. The Petitioners' argument that water that simply "passes through" a 
reservoir should not be "counted" against the storage water right proposes an illusory and 
un-administrable standard for purposes of water right accounting. 
The Petitioners' arguments that the Department should not "charge" or "count" 
flood control releases against storage water rights, see, e.g, Ditch Companies Brief at 3, 
(asserting the flood control "cannot, should not, and historically has not, counted against 
the storage right holder's right to divert, store and release"), are simply directed against 
the wrong entity. Flood control releases are not "charged" or "counted" against the state 
law-based water right to divert natural flow into the reservoir: they are charged against 
the contractual allotments of stored water established by the Bureau's contracts with each 
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spaceholder, and the amount of the charge against each spaceholder is determined by the 
Bureau, not the Department or the Watermaster. 17 
Moreover, not all flood control releases are ultimately "charged" against the 
spaceholders' storage allocations. When there is enough surplus or excess water 
available to partially or totally "ret111" t1ood control space without impairing existing 
water rights, the Bureau routinely "cancels" or erases some or all of the spaceholders' 
storage use charges. 18 
As a matter of law, flood control releases are "charged" to the individual 
spaceholders' contractual allocations of stored water, not to storage water right. Further, 
this "charge" is made by the Bureau, not the Watermaster or the Department. No flood 
control "charges" are involved in the administrative determination of when a storage 
water right "fills." Any assertion that flood control releases should not be "charged" or 
"counted" is properly directed to the Bureau, not to the Watermaster or the Department 
and has no place in this proceeding. 
3. The Petitioners' Challenges To The Department's Water Right 
Accounting Methodology And The Implementing Computer 
17 In recent years, the Bureau has generally allowed the Watennaster's office or Department staff to track 
and account for the spaceholders' use of their stored water allocations, which is done through different 
computer programs than the programs that account for the distribution of natural flow among state law-
based water rights. This is only an arrangement of convenience and efficiency, however, and the authority 
over stored water accounting remains with the Bureau, which regularly reviews the preliminary accounting 
and can change it, and must approve the final accounting. Further, when flood control charges must be 
made against the spaceholders' stored water accounts, the Bureau generally detennines these charges in the 
first instance and simply instructs the Watennaster or Department staff to make the appropriate charges in 
the stored water accounting. 
18 Moreover, some flood control releases are used for the authorized beneficial purposes of the storage 
water rights. Many times flood control releases are used for power generation, which is an authorized 
beneficial use for many of the Bureau's storage water rights. Further, in Basin 1 (and possibly in other 
basins) a flood control release from an upstream reservoir that is re-captured in a downstream reservoir 
remains available for irrigation use. Finally, spaceholders may divert stored water released in a flood 
control operation if they have the need for it, and sometimes do. Thus, it cannot be said that as a matter of 
law flood control releases are never used for the purposes authorized in the underlying storage water rights. 
State's Opening Brief at 29-31. 
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Programs Are Outside The Scope Of This Proceeding And Subject To 
The Requirement Of Exhausting Administrative Remedies. 
The Petitioners' "fill" arguments also seek to challenge the Department's water 
right accounting methodology and the implementing computer programs, taking issue 
with which diversions into on-stream reservoirs "count" towards the "fill" of the storage 
water right. Such matters are inherently factual, specific to individual reservoirs and 
basins, and "purely" administrative. Order at 6. They are core statutory functions of the 
Director and the Watermaster in their distribution of natural flow among water rights 
pursuant to Chapter 6 of Title 42, Idaho Code. See, e.g., Idaho Code§ 42-602, 42-607. 
The Petitioners' challenges to the Department's discharge of these administrative 
duties must be presented in the first instance to the Director and administrative remedies 
exhausted before seeking judicial review. Idaho Code§ 67-5271; see also AFRD2, 143 
Idaho at 872, 154 P.3d at 443 ("Important policy considerations underlie the requirement 
for exhausting administrative remedies, such as providing the opportunity for mitigating 
or curing errors without judicial intervention, deferring to the administrative processes 
established by the Legislature and the administrative body, and the sense of comity for 
the quasi-judicial functions of the administrative body.") (internal quotation marks and 
citation omitted). 
The need for the development of an administrative record on such complex 
matters is obvious: even the Petitioners admit they have no more than an "understanding" 
of the Department's water right accounting methodologies and the implementing 
computer programs. Pioneer Brief at 9. Further, it is evident in the Petitioners' briefing 
that this professed "understanding" is misinformed in several respects. For instance, as 
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discussed above, the Petitioners misunderstand the legal and factual distinctions between 
natural flow accounting and stored water accounting. 
The Petitioners' challenges being with the incorrect assumption that the water 
right accounting methodology and programs determine that "a reservoir 'fills' based on 
the measure of its total inflows." Id at 9. The water right accounting for a storage water 
right does not monitor or reflect the fill of "a reservoir": the Department's accounting 
tracks water rights, not reservoirs. The filling of a reservoir is an operational matter that 
is under the Bureau's authority and control. Reservoir ''fill" is tracked by the Bureau, not 
by the Department. Moreover, the Petitioners' belief that the water right accounting 
counts the "total inflow" to a reservoir towards the storage water right is also mistaken. 
For instance, reservoirs must release some of the inflow to satisfy downstream senior 
rights. Arkoosh v. Big Wood Canal Co., 48 Idaho 383, 283 P. 522, 526 (1929). Such 
inflows are not counted towards the storage water rights. 
There are undoubtedly other threshold factual issues relating to water right 
accounting and the "fill" of storage water rights, many of which are unique or specific to 
individual reservoirs and/or basins. These considerations simply underscore this Court's 
conclusion that "fill" issues are inherently factually and purely administrative, Order at 6, 
and confirm the need to fully develop an administrative record in a concrete factual 
setting before seeking judicial review of any concerns the Petitioners may have. Indeed, 
as the foregoing discussion suggests, developing the facts in such administrative 
proceeding may fully or partly resolve the concerns the Petitioners have presented in this 
proceeding. 
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V. UNDER THE IDAHO CONSTITUTION, FLOOD CONTROL-CAUSED 
SHORTFALLS IN STORED WATER DELIVERIES IS A MATTER 
BETWEEN THE BUREAU AND ITS SPACEHOLDERS. 
The Petitioners' interest and concern in this proceeding is the fact that the 
Bureau's release of stored water for flood control purposes can result in a shortfall in the 
supply of stored water available for irrigation delivery and use by the spaceholders later 
in the year. See. e.g., Coalition Brief at 12 ("water diverted into storage must also be 
physically available when needed to satisfy the listed beneficial use"). While the State 
acknowledges this concern, under Idaho law it is a matter between the reservoir operator 
and those who have rights to delivery of stored water from the reservoir. The Petitioners' 
position on the basin-wide issue would transform what is essentially a private dispute 
between the legal and equitable owners of a storage water right over the "sale, rental, or 
distribution" of the stored water into a contest between the storage right and other water 
rights. Idaho law does not allow such a dispute to be externalized by shifting the storage 
shortfall to non-consenting third party water right holders. These points are discussed 
supra in the State's Opening Brief at pages 21-26., which are incorporated herein by this 
reference. 
Under Section 4 of Article XV of the Idaho Constitution, the water stored by the 
Bureau has been constitutionally dedicated to the spaceholders' irrigation use. The 
Bureau has a constitutional obligation to deliver to each of the spaceholders the full 
amount of stored water to which they are entitled under their contracts with the Bureau. 
This constitutional obligation does not involve the administration of state law-based 
water rights to divert natural flow, but rather is a matter of reservoir operations and 
delivering stored water pursuant to allocations established by private contracts. The 
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authority and responsibility for delivering the stored water to the beneficial users lies 
with the Bureau, not the W atermaster or the Department. 19 
To the extent the Bureau's flood control operations result in a shortfall in stored 
water deliveries to the spaceholders, their remedy under Section 4 and is not eftectuated 
through priority administration of the Bureau's storage water rights against other water 
right holders. Such issues are private matters between the Bureau and its spaceholders. 
See, e.g., Farmers' Co-operative Ditch Co. v. Riverside Irr. Dist., 14 Idaho 450, 459, 94 
P. 761, 764 (1908) ("Any controversy [the water user] may have is with the ditch 
company from which he receives water, or with other consumers under the ditch over the 
question of priority of use"). 20 
It would be contrary to Idaho law to allow the Petitioners to externalize this 
matter and shift the burden of flood control releases to other water right holders, but that 
would be the result if priority "refill" in excess of the quantity element of the storage 
water right were to be authorized. The result would be an enlargement of the right that 
forces third party water right holders to give up natural flow to make up a storage 
shortfall caused by the Bureau's operations. This result is not only unlawful but 
inequitable: flood control-caused shortfalls in the delivery of stored water by the Bureau 
to its spaceholders are not the fault of other water right holders arid beyond their control, 
whereas the Bureau arid the spaceholders most likely addressed arid accounted for such 
issues in their contracts. Non-consenting parties should not be made subject to the 
19 As previously discussed, the Bureau may use the river channel as a distribution canal and rely on the 
assistance of the Watermaster and the Department tor such purposes. Idaho Code§§ 42-801-42-802. 
20 The spaceholders may have a claim against the Bureau under Section 4 that can be enforced in Idaho 
courts. See generally Niday v. Barker, !6 Idaho 73, 101 P. 254 (1909) (affirming writ of mandate 
compelling Nampa & Meridian Irrigation District to deliver water for irrigation use); Pioneer lrr. Dist., 144 
Idaho at 114, 157 P.3d at 608; 43 U.S.C. § 666; 43 U.S.C. § 383. 
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Bureau's contractual and constitutional obligations to deliver a full allocation of stored 
water to each spaceholder. 
CONCLUSION 
For the reason discussed herein, the State's position on the basin-wide issue 
designated by the Order is that remark in a storage water right that would authorize flood 
control "refill," under priority, in excess of the right's quantity element would unlawfully 
enlarge the right and thus is prohibited by Idaho law. The Petitioners' arguments' fail as 
a matter of law and should be rejected. 
Respectfully submitted this 11th day of January 2013. 
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IN THE DISTRICT COURT OF THE FIFTH .JUDICIAL DIST~CT 
01· THE STATE OF IDAHO, IN Al'll FOR THE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
) 
) Subcase Nos.: 00..91017 
) 
) SUru'ACE WATER COAI,ffiON'S 
) RESPONSE TO STATE OF 
) IDAHO'S AND t:PPER VALLEY 
) WATER USERS' OPENING BRIEl'S ___________________________ ) 
COME NOW, American Falls Reservoir District #2, A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, :Yiinidoka Irrigation District, North Side Canal 
Company and Twin Falls Canal Company (hereinafter collectively referred to as "Surface Water 
Coalition" or "Coalition"), by and through counsel of record, and hereby submit this brief in 
response to the opening briefS filed by the State ofldaho ("State") and the Upper Valley Water 
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Users ("UVWU"). The Coalition's response is further supported by the Affidavit of Travis L. 
Thompson (hereinafter 'Thompson Aff.") filed together herewith. 
INTRODUCTI0:::-1 
The State and Upper Valley Water Users attempt to have it both ways on the issue of 
distributing water to evacuated flood control space. On the one hand they don't dispute the 
practice, presumably on the basis of the exib"ting storage water right~. but on the other hand they 
believe the Court should condition this right with a full subordination to all junior and future 
water rights. At its core their argument advocates taking actual water away from senior storage 
rights in favor of junior water rights. This theory violates Idaho's prior appropriation doctrine 
and is a direct attack on the spaceholders' water rights. Since wet water is necessary to satisfy a 
storage water right's irrigation beneficial use, any argument that diminishes a storage water right 
on the basis of a reservoir's protective flood control operations must be rejected. 
ARGUMENT 
I. Physical Fill of Evacuated Flood Control Space Does Not Violate Idaho Law or the 
Quantity Element of a Storage Water Right. 
The State's first three arguments all rely upon the concept that the physical fiJI of flood 
control space in priority is not allowed because it would violate Idaho law or the quantity 
element of a storage water right. See State Br. at 6-13. The State erroneously claims that such 
distribution of water would "enlarge" the storage water right or render the right "un-quantified." 
Fundamentally, the State ignores the purpose of use element of a storage water right and why 
water is released for flood control in the first place. Contrary to the State's theory, distribution 
of water in priority to evacuated flood control space does not enlarge the storage water right, 
rather it keeps the right whole consistent with Idaho's prior appropriation doctrine. Storing 
actual water to replace a flood control evacuation puts the storage right holder back in the same 
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position it was prior to the protective facility operation. The stomge water right remains 
quantified and the spaceholders are entitled to store and use the listed quantity. 
In a nutshell, the State fails to acknowledge the storage right's purpose of use and the 
necessity to have actual water present to satisfY the water right's intended beneficial use. 
Although water represented on ''paper" may satisfy the state government and the Attorney 
Generals' Office, it does not grow crops. Therefore, the Court should reject the State's 
misinterpretations of Idaho law and the failure to recognize a storage water right's other 
elements, including the purpose of use. 
A. The State Fails to Recognize the Other Elements of a Storage Water Right. 
The State argues that "quantity" and "priority" are the only essential elements of a 
storage water right for resolution of this Basin-Wide Issue. State Br. at 7. The State's arguments 
overlook the entirety of a storage water right and the fact that actual water must be physically 
stored and available to satisf'y the water right's dee reed purpose or bene!icial use. 
A ~1orage water right's quantity element typically equals the reservoir's "active 
capacity." For example, the active capacity of Palisades Reservoir, L2 million acre-feet, is 
covered by the quantity elements of water rights 01-2068 (940,400 acre-feet) and 01-10043 
(259,600 acre-feet). See Ex. A to SWC Opening Brief The water rights recognize that 1.2 
million acre-feet per year is authorized to be stored and used for its listed purposes (irrigation 
and power from storage). See id 'Ibere is no dispute that a storage water right's quantity is a 
defined element. However, contraty to the State's argument, the quantity element is not the only 
· element that must be considered when evaluating a vvater right for purposes of administration. 
The State conveniently ignores the remaining elements, namely the purpose of use, place 
of use, and the period of year "when water is used for such purposes." l.C. § 42- I 411(2)(t), (g) 
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(emphasis added). 1 While priority and quantity are certainly important elements, so too is the 
storage right's purpose of use. The State's theory focuses only on the "diversion" aspect of a 
storage right's quantity element, failing to recognize the purpose of use element and how they 
are read together for purposes of water right administration. See, e.g., AFRD #2 v. IDWR, 143 
Idaho 862, 876 (2007) ("If this Court were to rule the Director lacks the power in a delivery call 
to evaluate whether the senior is putting the water to beneficial use, we would be ignoring the 
constitutional requirement that priority over water be extended only to those using the water.") 
(emphasis added) 
Accordingly, although a storage w-ater right has a defined quantity, that quantity element 
is tied directly to the water right's purpose of use. In the case of water delivered for "irrigation 
from storage," the place of use element is also critical since the water right is appurtenant to the 
land upon which it is used. See I. C. § 42-101; Russell v. Irish, 20 Idaho 194, 198 (1911). It is 
the place of use for irrigation that completes the storage water right. By only looking at the dam 
structure and the quantity it considers is ''diverted," the State turns a blind eye to the remaining 
elements. Although quantity is an important element of a storage water right, it must be 
examined in context with the entirety of the water right when evaluating the issue in this 
proceeding. If actual water is not stored and available for the irrigation purpose of use, the end 
beneficial use, then the storage water right's quantity is not satisfied. The State and Attorney 
General simply have it \Vrong on this point. 
1 The State omits key tenns in the statutory definition of a right's quantity element as well. For example, the State 
only partially cites the statute when it references the "annual volume of diversion of water." Stale Br. at 8. The 
State apparently purposely le-dves out the remaining language which reads: "the quantity of water used describing .. 
. fur use or storage in acre-feet per year as necessary for the proper administration of the water right." !.C. § 42-
1411(2)(c) (emphasis added). The quantity element does not jost concern the amount of water diverted, it also takes 
into consideration the end beneficial use. The State repeats this error in its conclusory statement as well. See State 
Br. at 9 ("the volwne of water that may be diverted annually under the priority of the water right.") (no reference to 
the purpose of use). 
SURFACE WATER COALITION'S RESPONSE BRIEF 4 
B. Physical }'ill of Evacuated }'lood Control Space in Priority is Not an 
Enlargement of the Storage Water Right. 
The State and Upper Valley Water Users allege that water cannot be distributed in 
priority to evacuated flood control space because such administration would unlawfully 
"enlarge" the storage water right. See State Br. at 6-11; UVWU Br. at 2-4. This argument 
misinterprets what constitutes an "enlargement" of a wnter right in Idaho and again ignores the 
remaining elements of a storage water right. Water released for flood control pursuant to a 
reservoir facility constraint is not beneficially used under the storage water right, hence there is 
no enlargement when water is distributed in priority to refill that space. 
The State creates an erroneous analogy as to how a storage water right should be viewed 
when considering an "enlargement" of the right. The State argues that refill of evacuated flood 
control space in priority is no different than a natural flow irrigation water right that exceeds its 
decreed diversion rate (i.e. 100 cfs water right, water user diverts 110 cfs). See State Br. at 10. 
This argument fails. 
First, the natural flow right ( 100 cfs) has no right whatsoever to exceed its authorized 
diversion rate because that action would constitute an unlawful diversion of water, not an 
"enlargement" of the water right? See I. C. §§ 42-351; 18-4304. The natural flow user has no 
legal right to divert more water than is authorized by the terms of his water right. In other words, 
he is prohibited from diverting water at the higher diversion rate by law, not by some 
"enlargement" concept. 
The State then alleges that if a storage water right has a stated annual volume of 100 acre-
feet it should be limited to that amount, and any water stored above that amount unlawfully 
exceeds the quantity element, just like the natural flow water right example. If refilling a storage 
2 The only exception to this rule that the Coalition is aware of is the decreed general provision in Basin 74. See 
Memorandum Decision and Order on Challenge (Jan. 3, 2012, Subcase Nos. 74-15051 et aL). 
SURFACE WATER COALITION'S RESPONSE BRIEF 5 
\Vater right unlawfully exeeeds the quantity element as the State suggests, then that action 
constitutes an unlawful diversion of water, and there is no saving theory to authorize the practice 
through an "enlargement" or otherwise3 In other words, if the State's argument is correct then 
the Waterrnaster cannot authorize the storage water right to "refill" since that action would 
violate or exceed the plain terrns of the quantity element, just like the natural flow right example. 
The storage water right would not be enlarged, the refill action would simply constitute an 
unlawful diversion by the right holder in exeess of the quantity element of the water right. This 
is not the law in Idaho as it applies to the fill of evacuated flood control :;,-pace and administration 
of the reservoir's storage water right. 
Flood control protects lives and property and is a policy "of great importance" to the 
State ofldaho. See I.C. § 42-3102. The Attorney General's Office brushes this policy aside in 
its effort to protect junior water rights in administration. 4 The State's elaim. if implemented, 
would undo decades of actual reservoir operations and impermissibly punish the storage water 
right holders where their facility is concurrently operated for flood control purposes. 
For example, a storage facility like Palisades Reservoir has been operated for flood 
control purposes since its initial construction.5 Citizens in Idaho Falls and other surrounding 
comtmmities are protected by the reservoir's flood control operations. Water from the Snake 
River and its tributaries has routinely filled Palisades Reservoir, been released tbr flood control, 
3 Reclamation and the equitable owners of the storage water rights are not claiming an "enlargement" water right as 
the State's argument implies. Instead, Idaho Jaw and the elements of the storage water rights themselves, including 
the purpose oftL'!C, provide the basis to refill a storage right's evacuated flood control space in priority. 
Furthermore, there are other individual water rights in Idaho that contain specific reftll remarks, not related to flood 
control, as part of the right. This proceeding does not address those water rights. 
4 One has to question the Attorney General's Office motive in this proceeding and why it advocates the interests of 
'junior" and "future" water rights ahead of established senior storage water rights. Certainly it is not the "position 
of the State of Idaho" to undo the constitution and its well-established prior appropriation doctrine, yet that is the 
result being advanced by the Attorney General's Office. See I. C. § 42-1401C. 
'Tony Olenichak, Assistant Watennaster in Water District 01, testified that certain reservoirs, including Palisades, 
are operated pursuant to a flood control rule curve. See Ex. B to Thompson Ajf.; 2012 0/enichakDepo. Tr. Vol. li, 
pp. 239-40. 
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and then used to refill the reservoir to ensure wet water is available for irrigation delivery to the 
spaceholders. If the State's theory prevailed and the Palisades storage rights were limited to the 
first 1.2 million acre-feet that physically reached the dam structure or its headwaters in a given 
year, the W atermaster could not distribute water to refill any space evacuated for flood control 
(assuming the storage right's quantity element would then be exceeded by that action) 6 Such an 
action would constitute an unlawful diversion of water under the law. 
No official from the state government, including the Watermaster, Director, or even the 
Attorney General has ever taken the position that flood control operations and subsequent refill 
were prohibited by law. The Water District 01 Waterrnaater is aware of Reclamation's annual 
flood control operations and has not prohibited the refill of evacuated flood control space. Since 
w-ater evacuated for flood control is not released to satisfY the storage water right's purpose of 
use, that protective operation to benefit the State and its citizens at large cannot be used against 
the spacebolders to deprive them of water that is rightfully theirs to divert and use. The State's 
theory simply holds no water, both figuratively and literally. 
The State's "enlargement" theory fails because it does not recognize the purpose of use 
element of a storage water right, or what constitutes a useable quantity of water under the storage 
right. If water is stored in a reservoir but then must be released from the facility to protect lives 
and property downstream, the water is not put to bene±1cial use under the storage water right. 
Moreover, a flood control operation authorized by tederallaw or state common law does not 
6 Although the Attorney General's Office alleges Reclamation should have applied for the storage rights differently 
in the early and mid 1900s, or should have filed a new application for permit for "refill," no one in the State 
government, including IDWR or Water District 01, to the best of the SWC's knowledge, has ever claimed that 
Reclamation's flood control operations violated the existing storage water right licenses. Furthermore, the reference 
to IDWR's adjudication rule promulgated in 2009 is misplaced since the rule did not apply when Reclamation filed 
its claims in the SRBA, let alone when the original storage water rights were licensed by JDWRdecades ago. See 
State Br. at 6. 
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diminish or affect the storage water right's priority in administration.7 Stated another way, if a 
storage water right authorizes the storage and use of 100 acre-feet, the right holder is entitled to 
enforce the priority to physically store water tmtill 00 acre-feet is available to satisfy the 
quantity and purpose of use elements. Again, the State's argmnent fails to CQnsider the purpose 
of use element by only focusing on water it claims is diverted at the dam structure. 8 
Further, the State fails to appreciate the fact that water right administration is separate 
from a reservoir facility's flood control operations. Since a storage water right is entitled to 
actual "water" to satisfy the beneficial m;e, the facility's release of water for flood control 
purposes cannot be "charged" or "counted" against the water right as water actually used by the 
spaceholder. Notably, Water District 01 personnel have acknowledged the separation between 
water right administration and Reclamation's flood control operations. See Ex. A to Thompson 
Aff.; 2008 Olenichak Depo. Tr. p. 13, ln. 21- p. 14, ln. 8 ("A. The physical operations are 
mostly made by the Bureau of Reclamation. . . . The Bureau of Reclamation has other duties 
besides delivering water to diversions. They have flood control, in-stream purposes for their 
operations management. That can and sometimes can be separate from our actual water right 
accounting, which we do on paper."); Ex. B to ThompsonAff.; 2012 Olenichak Depo. Tr. Vol. II, 
p. 243, ln. 24 p. 244, ln. 2 ("Q. In your opinion is the flood control rule curve a restriction on 
Reclamation's ability to physically store water in a reservoir? A. Yes."). 
7 The State's argument is contrary to Idaho law as it results in water being taken from a senior right and given to 
junior water rights, Tony Olenichak testified that spaceholders can receive less water by notrecognizing a priority 
date for refill of evacuated flood control space. See Ex. B to Thompson Aff; 2012 0/enichak Depo. Tr. Vol. II, p. 
257, Ins. 14-22. 
8 Although not expressly stated, the State's argument appears to be premised on the faulty theory that all water in a 
river reaching an in-stream dam and reservoir must be considered "diverted" under the storage water right at all 
times, 24 hours a day, 7 days a week, 365 days a year. The State ignores flood control releases and the fuel 
Reclamation facilities pass water though in the winter months to maintain certain instream flows (i.e. "winter. 
minimums"). See Ex. A to Thompson Ajf; 2008 0/enichak Depo. Tr., p. 15, Ins. 22-24 ("Physically, however, the 
Bureau may be releasing 400 cfs all through the winter so as not to dry out the Snake River.") 
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Contrary to the State's assertion, issues of water right "enlargement" typically arise in the 
context of a water right transfer or a statutory claim in an adjudication. By statute a person 
cannot transfer a water right if the transfer would result in "an enlargement in use of the original 
right." I.C. § 42-222(1). In Barron v. Idaho Dept. of Water Resources, 135 Idaho 414 (2001), 
the Supreme Court affirmed the Director's denial of a transfer application. In that case the 
Director denied the transfer in part on the basis that the proposed change would result in an 
enlargement of use of the v;ater rig,ht. 135 Idaho at 418-19. The Court noted that "[e]nlargement 
includes increasing the amount of water diverted or consumed to accomplish the beneficial use . 
. . . Thus. if Barron's transfer would result in the use of water at a time when it was historically 
unavailable, water right 37-020818 would be enlarged." 9 !d. at 420 (emphasis added). 
Therefore, the diversion or quantity element is not the only criteria to evaluate when analyzing 
an enlargement. The purpose of use or end beneficial use must also be considered to determine 
whether or not a transfer would result in an enlargement. 
In the adjudication context, an enlargement can be at issue either though a claim for an 
accomplished transfer or a separate enlargement water right. See I. C. §§ 42-1425; 1426. 
Commonly referred to as the "amnesty" statutes enacted by the legislature in 1994, an 
accomplished transfer or enlargement water right can be claimed by water users that failed to 
follow the typical statutory application process but who accomplished certain changes or uses 
prior to the commencement of an adjudication. 
An accomplished transfer in the SRBA can be recognized provided: (1) the change to the 
water right occurred prior to November 19, 1987; (2) no other water rights were injured; and (3) 
9 The Court affinned the Director's finding with respect to water availability for water right 37-02081B and 
concluded it was supported by substantial and competent evidence. Unlike the State's claimed "enlargement" in this 
proceeding, the issue of an increased diversion under water right37-02081B in Barron concerned the lack of surface 
water availability later in the irrigation season, not whether the applicant could exceed the authorized diversion rate. 
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the change did not result in an enlargement of the ;.vater right. See I. C. § 42-1425(2). Similar to 
the transfer statute, an accomplished transfer cannot be recommended or decreed if the change 
enlarged the use of the original water right. 10 
A person can claim an enlargement water right provided: (I) the diversion rate for the 
original right combined with the enlargement right does not exceed the original right; and (2) no 
water rights are injured on the date of the enlarged use. I. C. § 42-1426(2); see also, Fremont-
Madison Irr. Dist. & Mitigation Group v. Idaho Ground Water Appropriators, Inc., 129 Idaho 
454 (1996). Where mitigation is not possible, an enlargement water right's priority must be 
subordinated. A &BIrr. Dist. v. Aberdeen-American Falls Ground Water District, 141 Idaho 
746, 753 (2005). 
The State confuses the context of a water right "enlargement" and v.Tongly alleges that 
priority refill of evacuated flood control space constitutes an "enlargement" of the storage right's 
quantity element. Unlike the references above, this is not a case where the storage right holders 
are seeking to change or transfer the water right, or claim a separate enlargement water right to 
increase the beneficial use of water. Here, the issue conceras the interpretation of the storage 
vvater right itself and whether or not water released from a resef\foir to protect downstream lives 
and property "counts" or should be viewed as satisfying the right's purpose of use, and whether a 
remark is necessary to that effect. The State wholly ignores the purpose of use and the fact water 
released for flood control is not released to satisfy the beneficial use of the storage water right 
(i.e. irrigation from storage). If water is distributed to evacuated flood control space in priority 
and the total amount of actual water in storage available for beneficial use does not exceed the 
10 The State's reliance upon City ofPocaJello v. Idaho, 152ldaho 830 (2012) for its "enlargement" argument is 
misplaced since that case concerned an accomplished transfer claim under section 42-1425. The statute has no 
application in this basin-wide proceeding since Reclamation and the spaceholders are not claiming an accomplished 
transfer. 
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water right, there is no basis to claim an enlargement. Stated another way, the end use of the 
storage water for irrigation is not increased or enlarged. 
Furthermore, the State's and UVWU's claims that distributing water to fill flood control 
space in priority "deprives others of the use of the water" have no basis or merit. Pursuant to the 
prior appropriation doctrine a storage water right's priority is protected the same as any other 
water right's priority. There are no special rules that diminish storage rights in this regard. If a 
flood control release leaves a storage water right unfulfilled, the right is entitled to fill that 
evacuated space as against any junior rights, provided the storage water right is in priority at the 
time of refill. 11 That is the hallmark of Idaho's prior appropriation doctrine. See Clear Springs 
Foods, Inc. v. Spackman, 252 P.3d 71, 92 (20 II) ("Subject to the rights of senior appropriators, 
they are entitled to the full amount of water they have been decreed for that use.") (emphasis 
added). 
In sum, if water is distributed in priority to refill evacuated flood control space there is no 
enlargement of the storage water right since the amount of water diverted and available for 
beneficial use remains the same as that reflected on the quantity element 
C. Reiilling Evacuated Flood Control Space in Priority Does Not 
Render the Storage Water Right Un-quantified or Open-Ended. 
Spring-boarding from its "enlargement" theory, the State alleges that distributing water to 
fill evacuated flood control space in priority results in an "un-quantified" water right. State Br. 
at 11-13. The State makes several mistakes in advancing this argument. 
First, the State claims that "the quantity element of a storage water right does not limit 
the volume of stored water that may be released for the authorized benetieial uses." State Br. at 
11 Although not necessary under Idaho law, the remark on water right decree 29-13471 describes how such 
administration should work: ("A volume of water in addition to the volwne described above for irrigation from 
storage may be diverted and used in a single year if at the time of refill senior water rights are satisfied."). 
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11. Again, the State's narrow evaluation of a storage right is incomplete and misleading. To the 
contrary, the amount of storage that may be released for the authorized beneficial use is defined 
by the purpose of use element. For example, water right 01-2068 authorizes the use of "940,400 
acre-feet" for irrigation and power purposes "from storage." See Ex. A to SWC Opening Br. 
Accordingly, the State's incomplete assertion is an erroneous statement of what a storage water 
right actually provides. 
Next, the State wrongly alleges that there is no quantity limitation on the \Vater right since 
the amount of storage released for flood control purposes can vary year to year. State Br. at 12. 
Again, the State looks only to a storage "diversion," not the end beneficial use to make its 
argument. The State misinterprets the water right and fails to recognize the reservoir capacity 
and the purpose of use. Although a flood control operation can vary depending upon the 
watershed conditions and weather, the quantity element is still defined and remains enforceable 
in administration. The fact conditions change does not mean a storage water right is "open 
ended." To the contrary, the water rigl1t is defined by what quantity is needed to physically fill 
the empty flood control space to provide useable water to the spaceholder. At any time after a 
flood control operation the watermaster and any other water right holder can readily determine 
that amount of water still needed to fill the evacuated space (up to the active capacity or limit of 
the water right). Distributing water to fill a storage water right is not, as the State suggests, 
"open-ended" or an unsolved mystery. 
Finally, the State erroneously argues that refill would result "in monopolization of the 
resource and could impair future development." State Br. at 13. Contrary to the State's theory, 
the prior appropriation doctrine is not concerned with "future development." Although the law 
has been previously described as "harsh" in application, it protects established rights. 
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Distributing water in priority to satisfy the beneficial use of a storage water right is not 
"monopolization," it is required by Idaho's prior appropriation doctrine. 12 Moreover, the fuct 
that a storage water right can demand the entire flow of a river ahead of a junior use has been 
authorized in Idaho betore statehood. See Drake v. Earhart, 2 Idaho 750, 757 (1890). The State 
does not allege that a dam constitutes an unlav.ful or unreasonable means of diversion. Indeed, 
the Idaho Supreme Court rejected a similar theory advanced by junior ground water users in 
Clear Springs Foods, Inc. v. Spackman. 252 P.3d at 90 ("The issue in Schodde was whether the 
senior appropriator was protected in his means of diversion, not in his priority of water rights."). 
The fact that senior rights are filled ahead of juniors, or may result in a complete 
appropriation of the resource when there is insufficient water to fill all rights is not a prohibited 
''monopoly," it is simply the consequence of the prior appropriation doctrine. 13 See Clear 
Springs Foods, Inc., 252 P.3d at 92. 
Moreover, the State's insinuation that flood control is "wasteful" or prevents others from 
diverting water ignores actual reservoir operations. Reservoirs typically store water through the 
\vinter or "non-irrigation" season in order to make that water available for later use. Since a 
reservoir can store water during the winter when it is not needed for irrigation use there are times 
when it takes less water later to fill a storage right under its priority later during the irrigation 
season. In this sense it creates more water to use by junior water rights. In addition, if a flood 
12 The State also wrongly analogizes reilll to the "high flow'' or "excess flow" concept in the Lemhi River Basin. 
Although the State ofldaho supported the Lemhi Water Users and the authorization for individual irrigation water 
rights to divert and use "high flow" 1mder a prior decree's general provision, the State now joins in the ar<,'ll!llents it 
previously opposed by claiming "there cannot be a prior relation to excess water." State Br. at 13; Compare State of 
Idaho's Response Memorandum on Challenge at 4, 9-12 (Oct. 21, 2011; Subcase No. 74-15051 eta!.). 
13 The State's reference to legislation and plans to "study" additional storage projects in Idaho does not mean the 
legislature or !he Idaho Water Resource Board support taking water away from existing storage righls in order to 
support future development. The State's ovm cite to the State Water Plan acknowledges that additional storage 
could be used to "meet current ... needs." State Br. at 13, n. 4. Again, the Stare's argument is incomplete and 
misleading. Moreover, the State's claim ignores IDWR's existing moratorium on new consumptive use applications 
for penni! in the Eastern Snake River Plain. See Amended Moratorium Order (dated April30, 1993), available at: 
http://www .id,.,T.idaho.gov/W aterManagement/Orde_rs/Moratori>,nn/PDF s/lvl. oratorium%20ESA %20 J 993 .pdf 
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control release occurs during the irrigation season that action can also create more water for a 
junior right to divert and use that otherwise would not have been available (assuming the junior 
right is in priority). Stated differently, if the reservoir did not exist, then the water that is stored 
would have otherwise run dovvu the river and would not have been available for the junior use 
either. The State's claim does not reflect reality and therefore should be rejected. 
II. The State's Arguments Concerning Administration and the Watermaster's 
Continued Authority Are Misplaced and Incorrect. 
Jn addition to misinterpreting the plain terms of a storage water right, the State also 
misstates the law regarding water right administration. In the fourth and fifth sections of its 
opening brief the State wrongly suggests that priority refill of flood control space would 
somehow violate tenets of water right administration or undermine the Watermaster's authority. 
See State Br. at 14-18. The State's arguments are nothing more than a "scare tactic" in an effort 
to persuade the Court that the federal goverument would somehow usurp Idaho state law and 
water right administration. Again., the State's theories are flawed and should be discounted. 
First, the State claims that distributing water to evacuated flood control space would 
change water right administration from "diversions" to "releases." State Br. at 14. \\'bile the 
State correctly notes that water rights are measured at the point of diversion for purposes of 
administration, it fails to recognize that the purpose of use or beneficial use of a water right must 
also be considered. Instead, the State confuses the issue and claims that administration would 
somehow change to reservoir "releases." That is not the case. 
Similar to earlier arguments, the State posits a flawed analogy in support of its theory. 
State Br. at 14-15. The example offered by the State is of a canal operator "wasting" water, 
which is prohibited by law. The State claims that a reservoir is just like a broken-down canal 
system and that authorizing priority refill would be no different than allowing a canal company 
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to over-divert to make up for excessive or unlawful conveyance losses. See id. There is simply 
no legal or factual support for this analogy. 14 Distributing water to a storage water right in 
priority to satisfy the wator right's purpose of use is required by Idaho law. Water that is 
released from a reservoir to protect lives and property downstream is a safety operation 
authorized by law, and in no way resembles "wasting" water through an unreasonable caual 
system. Martinyv. Wells, 91 Idaho215,218-l9 (1966). Sincethewaterthatisphysically stored 
is required for irrigation use, the State has no basis to allege it is "wasted" if it must be released 
to protect lives and property downstream. A t1ood control constraint on operating the reservoir 
does not change the beneficial use of the storage water right. 
Just as flood control operations do not change the storage water right or its purpose of 
use, refilling flood control space does not undermine the Watermaster's statutory authority to 
administer the water rights. State Br. at 16. Desperate in its attempts to diminish senior storage 
water rights in this proceeding, the State speculates that priority refill of flood control space 
would undemrine local water right administration and transfer that authority "directly into the 
hands of a federal agency." !d. at 18. Again, the State has no legal or factual support for its 
argwnent. 
Notably, the State WTOngly alleges that the watermaster does not "regulate" any releases 
of storage water. State Br. at 17. Contrary to the State's assertion, the regulation of releases 
does occur during the irrigation season as a coordinated effort between Reclamation and the 
water district. For example, testimony by Water District 01 personnel directly contradicts the 
State's argwnent: 
14 Any water user that has an Ull!easonable or flawed conveyance system has no right to make np for those losses by 
over-divening at the water source. See Basinger v. Taylor, 36 Idaho 591, 597 (1922). 
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Q. [BY MR. SIMPS01\"]: Lyle, whafs the relationship between the 
water district and the Bnreau of Reclamation in terms of coordinating storage 
operations during the storage season? 
A. [BY MR. SWANK]: During the storage season, the Bureau of 
Reclamation is really the primary decision-maker for the reservoir operations and 
releases during the winter, nonirrigation season .... 
Q. Okay. During the spring there would be more coordination 
between the water district and Reclamation to ensure that as natural-flow rights 
come into priority and use that there's not a conflict between storage and the 
delivery of natural flow? 
A. That's correct. 
Q. Okay. So in terms of the rate of fill of storage, that would be a 
matter that you as watermaster would coordinate with Reclamation on? 
A. Yeah, the physical operation- the Bureau does have more of a 
primary authority for exercising the Bureau's storage right dnring the \\'inter 
season, and they do have the lead on flood-control requirements of the reservoirs, 
also dam safety issues. 
The watermaster's job is to try to deliver that water to or the available 
water to the water rights that are within the district. 
Q. So essentially, you would just overview what Reclamation's doing 
with -as with respect to storage in order to ensure that water rights within the 
water district are still being met? 
A. Yeah, the water right accounting is something that the 
watermaster and the water district do have the primary authority on. 
* * * 
Q. A.nd with respect to accounting for that water that's, for example, 
released out of Palisades or released out of American Falls, is that accounted tor 
in the accounting program? 
A. Yes. 
Ex. C to Thompson"~f!.; Swank Depo. Tr. pp. 30-33. 
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Tony Olenichak, Assistant Watennaster in Water District 01, also confirmed the 
coordination between Reclamation and the water district, and the fact the Watennaster does 
regulate storage releases through its administration: 
Q. [BY MR. SIMPSON]: And with respect to that accounting, how 
does the water district work with the Bureau of Reclamation in a manner that 
identifies how water is being stored; that is, the manner or the rate at which water 
is being stored? Is that a decision made by the water district or a decision made 
by Reclamation? 
A. [BY MR. OLENICHAK]: The physical operations are mostly 
made by the Bureau of Reclamation. They're the ones that actually pull the 
svvitchcs for the dams, essentially . .1\nd it's only when there's a water right that is 
not getting its water right that's called for that we intervene to ask the Bureau to 
chaage their physical operations. 
Ex. A to Thompson Aff; 2008 Olenichak Depo Tr. p. 13, In. 14 p. 14, ln. 2. 
Q. [BY MR. THOMPSON]: And, Tony, I guess, in your 
understanding can you generally describe the responsibilities of the Bureau of 
Reclamation regarding operations of the reservoir system. 
A. [BY MR. OLENICHAK]: My understanding of the Bureau's 
responsibilities is to provide for flood control from some of those reservoirs and 
to store water under the storage water rights for their contracted spaceholders. 
Q. And do they physically operate the dams? 
A. Certainly they operate the dams in flood control conditions. 
During the irrigation season, it is a cooperative effort with Water District 1 and 
the Bureau to release storage water for water right users. 
Ex. B to Thompson Aff; 2012 OlenichakDepo. Tr. Vol. ll. p. 162, Ins. 6-19 (emphasis added). 
Since Reclamation and the water distri<.,is already coordinate their releases for purposes 
of water right administration during the irrigation season, recognizing the storage right's priority 
does not change anything in regards to the watennaster' s ststutory authority to distribute water. 
Although recognizing the priority may result in curtailing junior water rights to satisfy a senior 
storage water right's purpose of use, that is what the law requires. See IDAHO Co'\ST .. Art XV, § 
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3; I. C. §§ 42-602, 607. While the Attorney General's Office apparently seeks to protect "junior" 
and undefined "future" water rights so that they would receive actual water ahead of a senior 
storage water right, that argument flips the prior appropriation doctrine on its head. 
In short, recognizing the storage right's priority to fill evacuated flood control space 
follows existing law, it does not change it. Nothing in the administration of Reclamation's 
storage water rights changes the statutory authority granted to Idaho's watermasters. 
Ill. Reclamation Operates the Reservoirs for Authorized Project Purposes and 
Distribution of Water to Fill Evacuated Flood Control Space in Priority Would Not 
Change that Fact. 
Without a real basis for its argument the State and Attorney General's Office stray even 
further from the truth by alleging priority refill of flood control space would result in careless 
operations by Reclamation. State Br. at 18-20. The State alleges that priority refill would 
"remove a legal incentive to carefully manage stored water supplies" and result in "less need for 
the reservoir operator to minimize flood control releases." Id. What the State is really saying is 
that Reclamation would change its flood control operations with an eye to purposely curtail 
junior water rights when it was unnecessary while at the same time risking actual fill of a 
reservmr. 
The claim that Reclamation would risk maximizing the actual storage of water to satisfy 
the irrigation purpose of use and the beneficial interest in the water right owned by the 
spaceholders is absurd and offending. As found by the Idaho Supreme Court in Pioneer, 
Reclamation is only the nominal legal title owner of the storage water rights. With the equitable 
and beneficial interest in the rights it is the spaceholders that put the water to beneficial use on 
their irrigation projects. The State implies that Reclamation would cast aside this property right 
interest by carelessly managing the supply of water stored under the guise of increased flood 
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control releases. State Br. at 19. Again, the State's theory misrepresents reality and how 
Reclamation actually manages the reservoir facilities. Moreover, since Reclamation operates 
multiple facilities 'With different priority storage rights, the State is really claiming that 
Reclamation would operate certain reservoirs to detrimentally affect others. Again, this 
allegation is absurd. 
Water District Olpersonnel testified that Reclamation's flood control releases follow a 
formal rule curve, not according to some nefarious "incentive" to curtail junior water rights: 
Q. [BY MR. SIMPSON]: Okay. And with respect to the Bureau's 
operations, you mentioned the flood-control curves. Is it your understanding 
that they operate the storage and the rate of storage consistent with flood-
control curves that are in existence for each of the reservoirs above Milner? 
A. [BY MR. SWANK]: Yes. 
Ex. C to Thompson Aff.; SwankDepo. Tt. p. 32, Ins. 16-23 (emphasis added). 
Q. [BY 'viR. THOMPSOl\']: And do you know the basis for those 
flood control operations? Are they required to operate in a certain way? 
A. [BY MR. OLENICHAK]: Yes. 
Q. And what is the I guess, the document or requirements that 
would dictate those operations? 
A With Palisades and Jackson, the Bureau of Reclamation has what 
they call flood control rule curves and in those rule curves, based on the 
amount of water held in the snow pack above those reservoirs, they are required 
to evacuate and maintain a certain amount of empty space. 
Ex. B to ThompsonAfJ; 2012 Olenichak Depo. Tr. Vol. II, p. 239, ln. 15- p. 240, ln. 1 
(emphasis added). 
There is no question that Reclamation's flood control operations are guided by formal 
rule curves, not the whim of a federal bureaucrat. It is telling that the State provides absolutely 
no support for its theory other than pure speculation. In sum, the State has no basis to allege that 
priority refill of flood control space would alter Reclamation's flood control operations or create 
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some "incentive" to carelessly operate the reservoir system. The spaceholders' livelihoods 
depend upon irrigation storage to water their crops every year. To suggest that Reclamation 
would alter its operations to jeopardize the actual storage of water or risk downstream flooding is 
simply offending. 15 The Court should reject these specious claims accordingly. 
IV. The State Misrepresents that Shortages to Unf'Illed Flood Control Space is 
Caused Only by Reclamation's Operations, Not Diversions Under Junior Water 
Rights. 
The State makes the absolute allegation that "stored water shortfalls ... are caused by the 
Bureau's reservoir operations, not other water rights." State Br. at 25. Similar to the majority of 
its opening brief, the State's statement is incomplete and misleading. Although it is true that the 
snowpack or forecasted water supply may not provide sufficient water to refill evacuated flood 
control space in a given year, an event that no person can control, out-of-priority diversions by 
junior water rights can and do cause unlawful shortages to a senior storage water right. 
For example, in 2006 in Basin 01, early season diversions pursuant to a 1980 recharge 
water right admittedly took water that impacted the physical fill of empty flood control space 
nnder senior storage rights. Evacuated flood control space from Palisades and Jackson Lake 
Reservoirs did not completely "refill" that year. The water rights at Palisades and Jackson were 
approximately 70,000 acre-feet short. See Ex. D to Thompson A/f. (2006 Annual Report excerpt) 
("Palisades was operated for flood control, and was drav.Tl down to 39% of its active capacity by 
mid-May. Much of this water released for flood control storage was lost from the upper Snake 
River system. As a result of the subsequent lower than expected runoff and warm spring 
conditions, 71,742 acre-feet of the space evacuated tor flood control prior to mid-May failed to 
refill in Jackson and Palisades reservoirs ... ") 
"It is particularly troubling that this argumenl is not being made by junior users, but by the Attorney General's 
Office who is presumably representing '~he position of the State ofldaho" in this matter. 
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At the same time Reclamation was refilling the evacuated flood control storage, water 
was diverted out of the river under the Idaho Water Resource Board's junior priority recharge 
permit (01-7054) (approximately 38,000 acre-feet total). 16 See Ex. E to Thompson Aff. 
(presentation on 2006 recharge to 1\VRB). Assistant Waterrnaster Tony Olenichak 
acknowledged that if there was available spaee in American Falls Reservoir, some water diverted 
upstream to recharge could have been physically stored to increase the spaceholders' allocations 
that year: 
Q. [BY MR. THOMPSON]: And getting back to any recharge above 
American Falls that may have been done in the spring of2006, had that recharge 
not occurred, would it have reduced this physical shortfall to Jackson and 
Palisades water right? 
A. [BY MR. OLENICliAK]: If there was additional empty space 
available in American Falls to capture that water that was recharged, it could have 
increased the amount of water - I should say, decrease the short fall due to flood 
control. If American Falls had been physically full and those diversions not 
diverted the recharge water, it could have also passed through the system past 
Milner. 
Q. So it could be different depending upon the year, depending upon 
the circumstances at American Falls if recharge above American Falls, whether it 
would, or maybe not reduce an allocation shortfall to Jackson and Palisades? 
A. Yes. 
Q. So would you agree if in that year there was space in American 
Falls, that could have captured that water that was diverted for recharge, 
5;paceholders in Jackson, Palisades would have received a greater allocation? 
A. Yes. 
Ex. B to ThompsonAff; 2012 Olenichak Depo. Tr. Vol. 11, p. 270, ln. 3- p. 271, ln. 3. 
16 Fonner Director Dreher described the recharge diversions in 2006 and acknowledged that "[h]ad diversions of 
water for recharge not occurred after May 16, some additional water would have accrued to storage space that filled 
but subsequently evacuated for flood control and filled again."). See Ex. F to Thompson Aff 
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Evidence from 2006 when Reclamation physically refilled some evacuated flood control 
space at Palisades Reservoir between mid-May and June 21 (day of allocation) shows space was 
available to store water that may have been diverted by a junior recharge permit above American 
Falls. See Ex. G to Thompson Ajf (USBR "teacup" diagrams from May 18, 2006 and June 15, 
2006, both showing available capacity in American Falls Reservoir). Mr. Olenichak further 
testified that diversions by junior water rights (not just Reclamation's operations) can and likely 
cause continued shortfalls to senior storage water rights: 
Q. [BY MR. THOMPSON]: Has there ever been a time when 
demand from junior water rights has forced a change to that physical refill 
operation? 
A. [BY MR. OLENICHAK]: Demand by junior water rights would 
reduce the amount of unallocated storage. 
Q. So if there wa~ an increased demand from juniors, it could affect 
physical refill of evacuated flood control space? 
A. Yes, it could. 
* * • 
Q. Can diversions by junior water rights impact tire physical refill of 
evacuated flood control space? 
A. Yes. 
Q. Has that happened before? 
A. I'm not sure, but I think that it like{v has. 
Ex. B to Thompson Aff; 2012 0/enichak Depo. Tr. Vol. II, pp. 256-57, 260-61 (emphasis adde<l). 
Since this information was submitted in the Basin 01 sunm1ary judgment proceeding just 
this past year, the State ofidaho and Attorney General's Office are well aware of these facts. 
However, their argument in this basin-wide proceeding completely ignores and misrepresents 
this evidence. 
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In sum, the State's argument that shortages to evacuated flood control space are not 
caused by junior diversions is simply not true. Although unpredictable weather patterns and 
water conditions can contribute to shortages in filling evacuated tlood control space, those events 
are not the only reason storage water rights are not satisfied. Moreover, unlike out-of-priority 
diversions by juniors, those events are beyond the control of the water user and the water district. 
The Court should reject the State's allegations on this point accordingly. 
V. The State Misinterprets the Idaho Constitution in Regards to the Spaceholders' 
Interests in the Storage Water Rights. 
The State raises an erroneous constitutional argument claiming the spaceholders have a 
limited interest in the storage water rights arising only under Section 4, Article XV of the Idaho 
Constitution. The State's argument is at odds with the language of the constitution and United 
States v. Pioneer Irr. Dist., 144 Idaho 106 (2007). 
The State appears to claim that the spaceholders' interest in a storage water right is not 
like a water right "originally appropriated for private use." State Hr. at 22. The State posits that 
space holders only have contract rights because they receive water through a "sale, rental or 
distribution" from ReclarnatioiL Id. at 23. Again, the State's argument fails. 
First, as the beneficial ov.ners of the storage water rights, the spaceholders and their 
landowners perfected the water rights under Idaho law. Pioneer, 144 Idaho at 110. The 
spaceholders have a direct and vested interest in the water right that is used for individual private 
irrigation usc. Stated another way, the spaceholders' interests in the water right~ are not just 
limited to a contract expectancy withReclarnatioiL 144 Idaho at 115. Accordingly, the State's 
constitutional argument simply misstates Idaho law. 
As part of its cunstitutional argument the State also misreads the Idaho Supreme Court's 
Clear Springs decision. In that case Ground Water Users asserted tbe Director failed to apply 
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CM Rule 20 in ordering curtailment of their junior grmmd water rights. The Court analyzed the 
Rule and agreed with the Director that the authorities reterenced did not support the Ground 
Water Users' theory. 252 P.3d at 86. Specifically, the Court reviewed Sections 4 and 5 and 
concluded "[n]either section applies to conjunctive management, and neither applies in this 
case.''17 Id. Further, the Court explained "neither section applies to the water user who has 
appropriated water directly from the water source . ... Because the Spring Users have directly 
appropriated water from their respective water sources, these sections do not apply to them." Id 
at 86-87 (emphasis added). 
Similar to the surface water rights in Clear Springs, storage water rights are 
"appropriated directly from the water source." For example, the spaceholders appropriated the 
right to store Snake River water at Palisades to be used on their individual irrigation projects. 
See Ex. A to SWC Opening Br. The State cannot dispute this fact. In sum, the State 
misinterpretation of the Idaho Constitution and the Court's statements in Clear Springs provides 
no support for its theory about diminishing a storage water right after a flood control release. 
The arguntents should therefore be r<tiected. 
VI. The State Eus in Claiming Flood Control Releases are Beneficially Used by the 
Storage Water Rights. 
The State closes its opening brief v-?ith the theory that t1ood control releases are used for 
the authorized purposes of use. State Br. at 29-30. The State argues that since flood control 
releases can be used tor power purposes, at either Reclamation or private hydroelectric plants, 
then that means the stored water is beneficially used for the authorized purpose ofuse. 18 Id. The 
17 The Court's decision voids CM Rule 20 and its misinte~pretation of the referenced constitutional provisions. 
18 Assuming for argument's sake that the State is correct, the use of water for power pwposes still does not satisfy 
the "irrigation from storage" element. If water released for flood control is beneficially used for power, it still does 
not satisfy the "irrigation from storage" component that the space holders have a property right interest in. 
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State also claims that t1ood control releases can sometimes be captured in a downstream 
reservoir. These claims are addressed below. 
First, water released for a t1ood control operation is not purposely released to meet the 
"power from storage" purpose of use on the storage water right. Reclamation has no right to 
release storage water for power use to the detriment of the irrigation use. It is ironic that despite 
years of litigation over the subordination of hydropower water rights, the State now makes an 
about-face and implies that storage water can be primarily used for power to the detriment of 
irrigation use. This theory has no legal support. 
Moreover, the State is factually wrong as to any implication for t1ood control releases at 
Palisades Reservoir. For example, the use of storage for power purposes at Palisades is 
specifically limited pursuant to a remark expressly agreed to by the State ofidaho: 
The United States, after consultation ¥.1th the Watermaster and the Water 
District 1 Advisory Committee, may release stored water from Jackson Lake and 
Palisades Reservoirs for the maintenance of power production at Palisades Dam 
power plant and may store such water in American Falls Reservoir. The release 
of such water will be ccnfined, however, when it appears to the Secretary that 
American Falls, Palisades, and Jackson Lake reservoirs will fail to fill, to not 
more than 1,000 cfs for minimum firm power production and that amount which 
can be stored in American Falls Reservoir; and no such release shall be made that 
will preclude the later delivery of water, by exchange or othetwise, to the upper 
valley entities entitled thereto. "Upper valley entities" shall mean those reservoir 
spaceholders diverting from the Snake River and its tributaries above American 
Falls Dam. 
See Ex. A to SWC Opening Br. 
Accordingly, when water is purposely released from storage at Jackson or Palisades, it is 
only done at times when that water can be stored in American Falls Reservoir and when it 
appears the entire reservoir system will fuil to filL In other words, the water is only moved, it 
does not reduce the overall amount of water stored and available for irrigation use from those 
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three reservoirs. The fact that the released water may be incidentally used at either a 
Reclamation or private hydroelectric plant does not change the analysis. 
Moreover, when water is evacuated for flood control purposes, it is not released for firm 
power production as described above, but instead is released as a facility constraint to protect 
downstream lives and property. The important point is that the water is not released for the 
irrigation or power from storage purpose of use. 
The State's example of flood control releases being stored in a dov.nstream reservoir 
and being available for irrigation use from that facility's storage water right also misses the 
point. State Br. at 30. The State erroneously implies that flood control releases are benefieially 
used under the flood control facility's storage water right. To the contrary, if water is physically 
stored and available for beneficial use in a dii1erent reservoir under a dit1erent water right then 
the water is not used as "irrigation from storage" from the reservoir from which it was released. 
Instead, that water is beneficially used under the downstream storage water right, not the 
reservoir and or storage water right from where the water was just released. 19 '!be State 
erroneously implies that the water used under two different storage water rights. Moreover, the 
State fails to explain how the beneficial use of a storage water right in a downstream reservoir 
makes the upstream storage right whole. Again, the State's confusion does not support its 
argument. 
Aside from these points, and in reference to Palisades specifically, Reclamation has the 
legal right to use flood control releases pursuant to a separate natural flow hydropower water 
right. See Reclamation's water right no. 0 l-4054. The State ignores this right in making its 
generalized allegation about the beneficial use for hydropower purposes. Moreover, private 
19 Ibe temporary upstream storage exchange provisions in the Basin 01 reservoirs and storage w<~ter rights would 
have to be evaluated on an individual basis in a given year to determine when this occurs. 
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hydroelectric facilities on the Snake River can also take advantage of flood control releases to 
generate power since they have their own water rights.2° Contrary to the State's insinuation, the 
fact water may be incidentally used for hydropower purposes under these natural flow rights 
does not mean it also counts as being used under Reclamation's storage water right?1 
In sum, the State's effort to save its theory about the interpretation of satisfYing a storage 
water right and how flood control releases should be considered is unpersuasive. The fact 
remains that storage water rights are entitled to store actual water in priority to satisfy the 
purpose of usc, namely irrigation from storage. 
CONCLUSION 
The Coalition and other spaceholders, the equitable owners of the water rights under 
Idaho law, have a vested interest to ensure that their storage water rights are properly defined and 
recognized in the SRBA; Their shareholders and landowners depend upon a<.iual water to 
irrigate their lands. If a reservoir facility must release w<Iter to protect life and property, that 
action does not aftect the priority of the storage right to satisfy its end beneficial use. 
Although the State ofidaho and Attorney General's Office make several arguments 
opposing that interest, at the .end of the day they have no legal basis to diminish a storage water 
right due to flood control operations. Theories of enlargement, no-quantified rights, usurping a 
W<Iterrnaster's authority, and even the misguided constitutional theory are not grounded in fact or 
law. lne State carmot dispute that W<Iter released for a flood control purpose does not satisfy the 
storage water right's purpose of use, "irrigation from storage." It's that simple. 
20 Private entities hold hydropower water rights to the Snake River that can use flood control releases from upstream 
reservoirs like Palisades. For example the City ofldaho Falls holds various rights, including 1-281, 1-2049, l-7013, 
and 1-7014. Idaho Power Company holds several rights at American Falls, including l-2017, l-2046 and 1-10531. 
21 In order to secure priority refill of flood control space, the State would apparently have these hydroelectric 
facilities shut down at the time the water was released for flood control. This argument simply makes no sense and 
would not maximize the use of water. 
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Since the State and Upper Valley Water Users have provided no meritorious argument in 
advance of their cause, the Court should reject their theories accordingly. 
DATED this 11th day of January, 2013. 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InRe SRBA ) 
) 
) _________________________ ) 
Subcase Nos.: 00-91017 
THE UNITED STATES' RESPONSE 
BRIEF ON BASIN-WIDE ISSUE NO. 17 
Introduction 
In the interest of economy the parties supporting priority refill have divided the 
responsibility of responding to the State of Idaho's Opening Brief ("State Brf. "). The United 
States responds only briefly to explain that the Court need not address certain State arguments 
which do no more than attempt to interject irrelevant issues into this proceeding, question the 
legality of flood control, and impugn the integrity of the Bureau of Reclamation's 
("Reclamation") operations. 
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Argument 
I. ARTICLE XV, SECTION 4 OF THE IDAHO CONSTITUTION HAS NO 
APPLICATION HERE AND IN ANY EVENT DOES NOT PRECLUDE 
PRIORITY REFILL. 
The State claims that it "would be contrary to [Article XV, Section 4 of the Idaho 
Constitution ("Section 4")] to authorize refill, under priority, of reservoir space vacated by 
[Reclamation's] flood control operations." State Brf. at 25. The State's argument fails for two 
reasons. 
First, the State's conception of "refill" is wrong. As has been explained in prior 
filings, the release of water for flood control purposes is not done pursuant to the storage water 
right and the water released should not be counted against the storage water right. Thus, what 
Reclamation and its spaceholders seek is properly considered completion of an initial fill of 
water for irrigation purposes rather than "refill." See United States' Opening Brief ("U.S. Brf.") 
at 1-2; see also, e.g., Pioneer Irr. Dist.'s Opening Brief at 7; Opening Brief of Ditch Co.'s at 3. 
Second, while the parties' dispute over the nature of"refill," goes to the heart of 
the issue before this Court, Section 4 does not. Even assuming arguendo that Section 4 applies 
to the United States, 1 the State's attempt to shoehorn Section 4 into this proceeding fails because 
it fundamentally misconstrues the purpose and effect of Section 4. 
Contrary to the State's insinuation, State Brf. at 22-25, no court has squarely addressed 
whether Section 4 would apply to the United States. Section 4's application to the United States 
was not at issue in United States v. Pioneer Irr. Dist., 144 Idaho 106, 157 P.3d 600 (2007). The 
Pioneer court merely cited Section 4 as one of"several phrases" used in Idaho water law "that 
signify that the beneficial users have an interest that is stronger than mere contractual 
expectancy." 144 Idaho at 114, 157 P.3d at 608. In Board of Directors ofWilder lrr. District v. 
Jorgenson, 64 Idaho 538, 136 P.2d 461 (1943), a case the United States did not even participate 
in, Justice Ailshie's concurring opinion merely assumed that Reclamation's contract with Wilder 
"was made in light of the constitution of the state of Idaho (sees 1 and 5, art. 15) and the state 
statutes, as well as the act of Congress authorizing [the Project]." /d. at 467. In any event, this 
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The State argues that Section 4 "obligates [Reclamation] to provide its 
spaceholders, each year, the amount of stored water for which they have contracted." State Brf. 
at 24 (emphasis added). That may be, but it has nothing to do with the Basin Wide Issue now 
before this Court. Indeed, the State concedes the point by arguing that a reservoir operator's 
obligation to its spaceholders "arises under Section 4 and private contracts, not under the storage 
water right." ld. at 21, see also ld. at 24 (to the extent flood control operations leave less water 
available for distribution that would be otherwise, it is a "matter[] between [Reclamation] and its 
spaceholders."). Simply put, Section 4 may help define the relationship between Reclamation 
and its spaceholders, but the issue before this Court involves the contours of storage water rights, 
not the relationship between Reclamation and its spaceholders. This Court need not consider 
that relationship to resolve this matter and it should decline the State's invitation to do so. 
Furthermore, the State's argument has no merit because Section 4 does not 
address the particular quantity of water a spaceholder may be entitled to in a given year. Rather, 
Section 4 serves to protect settlers on the lands of agricultural water development companies by 
ensuring that water appropriated for agricultural distribution would not be taken from the settlers 
and sold for another use. See Mellon v. Great Western Beet Sugar Co., 21 Idaho 353, 122 P. 30, 
32 (1912) (quoting from remarks at Idaho constitutional convention); see also Clear Springs 
Foods, Inc. v. Spackman, 150 Idaho 790, 805-07,252 P.3d 71, 86-88 (2011) (reiterating Mellon's 
discussion of Section 4 with approval). Thus to the extent Section 4 were to apply to the United 
States, it would do no more than protect from divestiture the water under Reclamation contract 
Court need not decide the question because, as is explained below, Section 4 has no bearing on 
these proceedings. 
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with the irrigation spaceholders. It does not address the day-to-day mechanics of Reclamation's 
interactions with its spaceholders- those are handled by contract- and thus the State's attempt 
to use Section 4 to do so is simply misplaced.2 
II. FLOOD CONTROL OPERATIONS ARE INDEPENDENT OF THE WATER 
RIGHT SYSTEM AND NOT CONTRARY TO LAW. 
The State contends that "[t]he argument that reservoir space vacated by flood 
control operations must be refilled under priority because flood control releases are not 
beneficially used for irrigation flies in the face of Idaho water law." State Brf. at 28. While the 
logic of the State's argument in support of that contention is difficult to discern, the State appears 
to suggest that flood control releases are illegal, at least as a matter of Idaho water law. See id at 
27. As the United States explained in its opening brief, State law has long recognized an 
obligation to operate reservoirs to limit potential damage from floods. U.S. Brf. at 2. 
Regardless, even if State law did not require flood control releases, flood control operations are 
required by federal law as the State concedes.3 State Brf. at 28 (citing 64 Stat. 1083). 
In any event, the State's argument is no more than a distraction. As the State 
appears to acknowledge, State Brf. at 28, flood control operations and obligations are not a 
2 Although the United States' argument naturally focuses on Reclamation, the State's 
argument applies to all reservoir operators. The essence of the State's argument is that Section 4 
makes all reservoir operators liable to spaceholders if flood control obligations result in a 
reduction in the quantity of water available for distribution to spaceholders -even though the 
reservoir operators are legally required to operate for flood control. State Brf. at 24. As the 
State suggests, State Brf. at 28 n. 9, the United States' contracts preclude such an action against 
the United States. The same may not be true of private reservoir operators. 
Moreover, to the extent State law were construed to preclude, or even hinder federal 
flood control mandates it would be pre-empted. US. v. California Water Resource Board, 694 
F.2d 1171, 1177 (9th Cir. 1982) (conditions imposed by state water law are pre-empted to the 
extent they "clash[] with express or clearly implied congressional intent or works at cross-
purposes with an important federal interest."). 
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matter of water law. Indeed, flood control operations are entirely independent of the water rights 
system- which is one good reason why flood water passed through, or released from, a reservoir 
in flood control operations should not count against the exercise of a storage water right. 
III. THIS ISSUE SHOULD NOT BE DECIDED BY CONSIDERATION OF 
"INCENTIVES." 
The State argues that priority refill would "remove a legal incentive to carefully 
manage stored water supplies" and instead create incentives to expand flood control operations 
and "waste" water. State Brf. at 18-19. This speculation does no more than cast unwarranted 
aspersions at Reclamation's integrity in operating its reservoir systems and should be ignored. 
As the United States has explained, the outcome of this proceeding will have no effect on 
Reclamation's flood control operations. U.S. Brf. at 5. In any event, the State's incentive 
argument is without foundation. 
First, Reclamation has ample incentive to maximize storage regardless of the 
outcome of these proceedings. The State's speculation is entirely at odds with the terms of 
Reclamation's contracts with its spaceholders, which require Reclamation to operate its reservoir 
systems, consistent with its statutory obligations, to maximize the amount of water available to 
its spaceholders. Supplemental Contract with Wilder Irrigation District (Contract No. 14-06-W-
82) at § 7 (Exhibit 1 to Affidavit of Shelley M. Davis in Support of Opening Brief .... dated 
December 20, 2012). Further, the Nez Perce Agreement, ratified by both state and federal 
statute, as well as a decree of this Court, gives Reclamation additional incentive to maximize 
storage because the vast majority of water made available for Reclamation's use through the 
Agreement must come from storage. 
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Finally, if anything, "incentives" argue in favor of refill in priority rather than 
against it. Flood control operations are undertaken to protect life and property, yet using the 
State's logic, the absence of priority refill would lead to a larger and larger incentive to minimize 
flood control operations as future development occurs and moves ahead of refill in priority. 
Conclusion 
The question before this Court is whether reservoir operators are entitled to 
"refill" their reservoirs in priority after flood control operations. The State's arguments 
regarding Art. XV, Section 4 of the Idaho Constitution, flood control's relation to Idaho water 
law and "incentives" need not be resolved to answer that question and should be ignored. In any 
event, they are without merit. 
DATED this l U~ay of January, 2013 
DAVID W. GEHLERT 
Natural Resources Section 
Environment and Natural Resources Division 
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County of Twin Falls - State of Idaho 
JAN 1 1 2013 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
lnRe: SRBA 
Case No. 39576 
Basin Wide Issue No. 17 
Subcase No. 00-91017 
UNITED WATER'S 
RESPONSE BRIEF 
Pursuant to the Court's September 21, 2012 Order Designating Basin-Wide Issue 
("Order"), as amended, this is United Water Idaho Inc.'s ("United Water") response brief 
("Response") in the above-captioned basin-wide proceeding. United Water urges the Court to 
rule that a storage right holder may be authorized to "refill," under priority, space vacated for 
flood control only to the extent that the water right was originally appropriated with a total 
annual diversion volume exceeding the associated reservoir's capacity. 
INTRODUCTION 
The Court framed the basin-wide issue as "Does Idaho law require a remark authorizing 
storage rights to 'refill,' under priority, space vacated for flood control?" Order at 5. The Court 
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emphasized that it "will not consider the specific factual circumstances, operational history, or 
historical agreements associated with any particular reservoir in conjunction with this basin-wide 
issue." !d. 
Collectively, the parties filed eight opening briefs. 1 In its opening brief, Idaho Power 
Company declined to take a position until the question can be determined "in a context in which 
the Court can address the detailed facts ofldaho Power's particular case." IPCo Opening Brief 
at 4. The other seven opening briefs answered "no" to the question framed by the Court-albeit 
for different reasons. Five of the briefs contend that no remark is needed because Idaho law 
already authorizes so-called "priority refill" of space vacated for flood control.2 Two briefs 
contend that no remark is needed because any such remark would violate Idaho law. 3 
In this brief, United Water contends that storage rights may 'refill,' under priority, space 
vacated for flood control, and only to the extent that the total annual diversion volume originally 
appropriated, and therefore expressed in the quantity element, is greater than the reservoir's total 
capacity. Such a right to priority refill must have been included in an appropriation from its 
inception to be confirmed by the SRBA Court. The facts surrounding a particular reservoir and 
storage right could provide grounds for priority refill-indeed, some storage rights in Idaho 
enjoy that express authorization. But there is no record in this case supporting a finding or legal 
conclusion that all storage rights in the Snake River Basin are entitled to priority refill. 
1 Opening briefs were filed by: (1) Pioneer Irrigation District ("Pioneer"); (2) the Boise Project Board of 
Control and New York Irrigation District (together, "Boise Project"); (3) the Bureau of Reclamation ("BOR" or 
"Bureau");(4) the State ofldaho; (5) the parties known collectively as the Surface Water Coalition ("SWC") 
identified in "Surface Water Coalition's Opening Brief'; (6) the parties known collectively as the "Ditch Companies" 
identified in the Opening Brief of Ditch Companies in Basin-Wide Issue 17; (7) Idaho Power Company ("IPCo"); 
and (8) the parties known collectively as the "Upper Valley Water Users" or "UVWU" identified in the Upper 
Valley Water Users' Opening Brief on Basin-Wide Issue No. 17. In this brief, citations to the parties' opening briefs 
are made by reference to the party's "Opening Brief." 
2 These five Opening Briefs were filed by Pioneer, Boise Project, BOR, SWC, and the Ditch Companies. 
3 These two Opening Briefs were filed by the State ofldaho and the Upper Valley Water Users. 
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Accordingly, it would be improper for the Court to rule, as a matter of law applicable to the 
entire Snake River Basin, that all storage rights are entitled to "refill," under priority, space 
vacated for flood control. 4 
DISCUSSION 
I. Priority refill can be decreed only if the quantity element of a storage water 
right includes a diversion volume greater than or equal to the capacity of the associated 
storage facility. 
In its Order designating this basin-wide proceeding, the Court stated that "the issue of 
priority refill ... is directly related to the quantity element of a water right." Order at 6. The 
SRBA Court has held that "the maximum quantity that can be decreed ... is the maximum 
amount asked for in the application for permit," and that "[t]his Court cannot bypass the statutory 
permit process by awarding more water than was initially requested." Memorandum Decision 
and Order on Challenge; Order on State of Idaho 's Motion to Dismiss Claimant's Notice of 
Challenge ("River Grove") at 21, SRBA Subcase No. 36-08099 (Jan. 11, 2000). Accordingly, it 
would not be appropriate for the Court to insert a remark "authorizing 'refill,' under priority, 
space vacated for flood control" if the "refill" would exceed the quantity element that was 
applied for, permitted, developed, licensed, or decreed for the right. 
United Water agrees with the State of Idaho and the Upper Valley Water Users that 
authorizing priority refill in this basin-wide proceeding would result in enlargement of storage 
water rights that were not originally developed with such authorization as reflected in the rights' 
quantity elements. State ofldaho's Opening Brief at 10-11; UVWU's Opening Brief at 2-3. 
"An increase in the volume of water diverted is an enlargement .... " City of Pocatello v. Idaho, 
4 In this brief, United Water does not attempt to address every fact or argument made in the Opening Briefs. 
United Water does not waive its right to later challenge a particular fact or legal argument not addressed herein. 
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152 Idaho 830, 835, 275 P.3d 845, 850 (2012) (quoting Fremont-Madison Irrigation Dist. and 
Mitigation Group v. Idaho Ground Water Appropriators, Inc., 129 Idaho 454,458, 926 P.2d 
1301, 1305 (1996)). "[T]here is per se injury to junior water rights holders anytime an 
enlargement receives priority." /d. (quoting A & B Irrigation Dist. v. Aberdeen-American Falls 
Ground Water Dist., 141 Idaho 746, 753, 118 P.3d 78, 85 (2005)). "'Priority in time is an 
essential part of western water law and to diminish one's priority works an undeniable injury to 
that water right holder." /d. (quoting Jenkins v. Idaho Dept. of Water Res., 103 Idaho 384, 388, 
647 P.2d 1256, 1260 (1982)). 
Where a storage right's total annual diversion volume listed in the quantity element 
(typically expressed in acre-feet per annum ("AFA") or acre-feet per year ("AFY")) is less than 
or equal to the associated impoundment's total capacity, allowing more than one fill of the 
impoundment would enlarge the right by diverting water in excess of the right's quantity 
element. Barron v. Idaho Dept. of Water Resources, 135 Idaho 414,420, 18 P.3d 219,225 
(200 1) (''Enlargement includes increasing the amount of water diverted or consumed to 
accomplish the beneficial use.") Many, if not most, of the reservoir storage rights in Idaho have 
total annual diversion volumes less than or equal to the associated reservoir's capacity, including 
the following rights cited in the parties' opening briefs: 
Total Annual Diversion Volume Reservoir Capacity 
Right No. (Reservoir Name) (per license or partial decree) (per license or partial decree) 
01-02068 (Palisades Reservoir) 1,200,000 AFA (license) 1,400,000 AF (license) 
63-00303 (Arrowrock Reservoir), 271,600 AFA (partial decree) 286,600 AF (partial decree) 
I 63-03613 (Arrowrock Reservoir) 15,000 AF A (partial decree) 286,600 AF (partial decree) 
63-03614 (Anderson Ranch Reservoir) 493,161 AFA (partial decree) 493,161 AF (partial decree) 
63-03618 (Lucky Peak Reservoir) 293,050 AFA (partial decree) 293,050 AF (partial decree)' 
5 A remark contained in the partial decree for right no. 63-03618 states "Lucky Peak Reservoir has 13,950 
acre feet of capacity for flood control purposes in addition to the volume of water authorized for storage under the 
right., 
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These storage rights' quantity elements do not authorize total annual diversions sufficient to fill 
the reservoirs more than once in priority.6 
By contrast, the Department's records show that particular storage rights allow priority 
refill by authorizing a total annual diversion volume that accommodates multiple fills of the 
associated storage facilities. For example, this Court decreed irrigation storage right no. 37-
19740 (the "Indian Creek Right") with a 367.5 AFA total diversion volume to supply a 22.5 
acre-foot ("AF") reservoir, and with a remark stating that "[t]he capacity of the storage reservoir 
is 22.5 AF. The reservoir may be refilled multiple times up to the total diversion volume [of 
367.5 AFA] in a single year."7 Another example is permit no. 65-13466 (the "Bogus Basin 
Right"), which was authorizes 32 AF A to supply a 4.6 AF storage facility, and which includes a 
condition stating that "the 4.6 AF storage facility can be used to store and discharge up to 32 AF 
annually." United Water understands there are numerous other examples of storage rights in 
6 The lack of sufficient total annual diversion volume to accommodate more than one fill cannot be 
overcome with the "ambiguous license or decree" statute, I.C. § 42-1427, because that statute prohibits the 
enlargement of a water right. As held by the Idaho Supreme Court in Fremont-Madison Irr. Dis!. and Mitigation 
Group v. Idaho Ground Water Appropriators, Inc., 129 Idaho 454, 926 P.2d 1301 (1996): 
The purpose ofi.C. § 42-1427 is to permit holders of"ambiguous" decrees, those which 
do not describe each element of a water right because the omitted elements were not previously 
required, to be included as part of the recommendation in the Director's report.I.C. § 42-1427(2) 
(Supp.1995). 
The statute clearly sets forth that a claimant cannot attempt to exceed "any previously 
determined and recorded element of the decreed or licensed water right" merely because one or 
more elements of the water right are ambiguous.I.C. § 42-1427(l)(b). Consequently, I.C. § 42-
1427 does not provide for an enlargement of an existing water-right .... 
7 The Indian Creek Right's decree is consistent with the Department's Adjudication Rules prescribing how 
a storage water right entitled to refill must be claimed: 
The amount of water claimed shall be limited to the active storage capacity of the 
reservoir unless a past practice of refilling the reservoir during the water year (October 1 to 
September 30) is shown or the claim is for a licensed or decreed right that includes refill. If a past 
practice of refilling the reservoir is shown or if the claim is for a licensed or decreed right that 
includes refill, the total amount of water claimed for the calendar year and the entire period during 
which diversion to storage or impoundment occurs shall be indicated. 
IDAP A 37.03.0 1.060.02.f.ii. 
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Idaho which the Court or the Department has set the total annual diversion quantity higher than 
the associated facility's total capacity for the purpose of authorizing a right to refill under the 
same priority. These examples illustrate the manner in which priority refill may be authorized 
under Idaho law without violating the rule that a water right cannot exist with an "uncertain 
amount" that may be "vague and fluctuating." Village of Peck v. Denison, 92 Idaho 747, 750, 
450 P.2d 310, 313 (1969); see also State v. Idaho Conservation League, 131 Idaho 329, 333, 955 
P.2d 1108, 1112 (1998) ("the elimination of all of the elements of a water right, particularly the 
essential elements of priority date and quantity, vitiates the existence of a legal water right"), 
State ofldaho's Opening Brief at 7-13 (discussing same and similar cases), andVVWU's 
Opening Brief at 4-5 (same). 
Idaho's courts and legislature have not squarely dealt with the issue of reservoir "refill," 
but other western states have. The Colorado Supreme Court's decision in Windsor Reservoir & 
Canal Co. v. Lake Supply Ditch Co., 44 Colo. 214, 98 P. 729 (1908) is frequently credited as the 
origin of the so-called "one-fill rule." Some parties contend that the rule has not been formally 
adopted in Idaho. See, e.g, SWC's Opening Brief at 14. Nevertheless, the one-fill rule generally 
has been applied in Idaho and the experience of other western states is instructive to this case. 
In Windsor, the Colorado Supreme Court held that a party cannot obtain a decree 
allowing a reservoir to be filled twice in the same year under the same priority because "a double 
filling in effect would give two priorities on the same date and of the same capacity to the same 
reservoir, on the same single appropriation." Windsor, 44 Colo. at 224. 98 P. at _.8 Courts in 
other states, such as Wyoming and Montana, relied on Windsor in adopting their versions of one-
fill rule. Wheatland Irr. Dist. v. Pioneer Canal Co., 464 P.2d 533 (Wyo. 1970); Federal Land 
8 The Windsor decision involved the interpretation of a statute then in effect concerning reservoir 
operations. The Colorado Supreme Court has continued to apply the one-fill rule even though the statute was 
repealed in 1943, suggesting the doctrine is not merely statutory. 
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Bank v. Morris, 112 Mont. 445 (1941). Since Windsor, the one-fill rule (at least in Colorado) has 
evolved to recognize that an appropriator could obtain a separate Gunior) right to refill their 
reservoir, City of Grand Junction v. City and County of Denver, 960 P .2d 675, 683 (Colo. 1998), 
and also to recognize a right to refill under the original appropriation if such a right was part and 
parcel of the original appropriation. City ofThornton v. Bijou Irr. Co., 926 P.2d 1, 27-28 (Colo. 
1996). 
Idaho law generally is consistent with the one-time fill rule as it has evolved in Colorado 
since Windsor. For example, in subcase no. 37-19825,9 the SRBA Court decreed a separate 
Gunior) refill right like the kind recognized in Grand Junction. And the refill authorizations 
contained in the Indian Creek Right and Bogus Basin Right, discussed above, are consistent with 
the rule in City ofThornton that priority refill can be recognized in limited circumstances. In 
other words, Idaho and Colorado both have implemented refill via a similar mechanism. 
Otherwise, a storage right is limited to one reservoir fill, in priority, up to the total annual 
diversion volume listed in the right's quantity element. 
In sum, storage rights are limited to the total annual diversion volume listed in the 
quantity element. A storage right holder may be entitled to (and in appropriate circumstances the 
Department can accommodate) a right to priority refill by authorizing sufficient total annual 
diversion volume to accommodate multiple reservoir fills. The SRBA Court can confirm such 
authorization when appropriate. However, where a storage right's total annual diversion volume 
9 Right no. 37-19825 was decreed with a total annual diversion volume of800 AFY with a 1920 priority 
date. A remark included in the decree explains that "[t]he capacity of Pioneer Reservoir is 1460 AF. This right is 
for storing additional water in Pioneer Reservoir after it has filled once, and [the reservoir's 1910 priority rights] are 
satisfied." 
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is equal to or less than reservoir capacity, there is no authorization to "refill" the reservoir under 
priority. 10 
II. The Court cannot authorize priority reilll for storage rights that were not 
originally developed with such authorization. 
The SRBA is a statutorily-created lawsuit to inventory all surface and ground water rights 
in the Snake River Basin, mostly with priority dates established prior to November 19, 1987. 
See Memorandum Decision and Order on Basin-Wide Issue No.3 at 21 (Aug. 25, 1994) (affd in 
part, rev 'din part on other grounds) ("The SRBA process was essentially intended to be a 
judicial process to inventory all rights to use water in the Snake River Basin, including those of 
the United States.") The SRBA does not create new water rights. Rather, it determines the 
nature and extent of existing water rights established under Idaho law. 
The SRBA Court cannot authorize priority refill for storage rights that were not originally 
appropriated or previously decreed with such authorization because, as discussed above, doing so 
would result in impermissible enlargements. "The amount of water so allotted [in an 
adjudication] shall never be in excess of the amount actually used for beneficial purposes for 
which such right is claimed .... " I.C. § 42-1402. See also Sarret v. Hunter, 185 P. 1072, 1073-
74 (1919) ("the court should find the actual appropriation made by each appropriator, giving the 
time the appropriation was made, the quantity of water appropriated, and the date of its 
application to a beneficial use.") An SRBA decree that exceeds the quantity of water requested 
in an application for permit, or in any subsequently approved permit and license, "would 
implicate significant due process concerns in that the permit process is designed to allow 
10 Although the remarks included in the Indian Creek Right decree and Bogus Basin Right permit are 
helpful to understanding how to administer the rights, it is not clear that they are necessary to authorize priority 
refill. On the other hand, a total annual diversion volume sufficient to accommodate more than one fill of a 
reservoir .i! necessary. In other words, priority refill authorization might exist in the absence of an explanatory 
remark, but not in the absence of sufficient total annual diversion volume. 
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interested parties to protest the issuance of a permit." Memorandum Decision and Order on 
Challenge; Order on State of Idaho's Motion to Dismiss Claimant's Notice of Challenge at 21, 
Subcase No. 36-08099 (the "River Grove Decision"). 
For the SRBA to recognize that all storage rights in the Snake River Basin are authorized 
"to 'refill,' under priority, space vacated for flood control," it must first find that all storage 
rights included and were developed with such authorization from their inception and that they are 
entitled to total annual diversion volumes that would accommodate "refill." 11 There is no record 
before the Court in this basin-wide proceeding upon which such determinations could be based. 
The Court has stated that it "will not consider the specific factual circumstances, operational 
history, or historical agreements associated with any particular reservoir in conjunction with this 
basin-wide issue." Order at 5. Accordingly, the Court cannot rule that Idaho law authorizes all 
storage rights to "refill," under priority, space vacated for flood control. 12 
Some parties appear to agree that whether a storage right is entitled to priority refill is a 
determination that must be made on a case-by-case basis. In their opening brief, the Ditch 
Companies suggest that "if this Court determines a remark is necessary then the Court would still 
need to address the specific factual circumstances, operations and agreements for each reservoir. 
A refill remark cannot and should not be included or referenced for any particular reservoir 
11 Although many (perhaps all) arguments in the opening briefs are focused on federal, on-stream reservoir 
projects, there is no indication that this basin-wide proceeding is so limited. Rather, the determination of this basin-
wide issue presumably will affect all storage rights and facilities in the Snake River Basin, including non-federal 
reservoirs and storage rights, and on-stream and off-stream reservoirs. 
12 Pioneer argues that res judicata, collateral attack, and law of the case doctrines require the Court to rule 
that priority refill is authorized for all storage rights that have been issued partial decrees. Pioneer's Opening Brief 
at 3-7. Among other things, this argument incorrectly assumes that priority refill is authorized as part of all decreed 
storage rights. To the extent those doctrines control the outcome of this basin-wide proceeding, the Court must 
determine that rights do not have priority refill authorization unless they were decreed with sufficient total annual 
diversion volume to accommodate "refill." 
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without addressing these issues for each particular reservoir." Ditch Companies' Opening Brief 
at 2 n.l. 
III. There is no "flood control" exception in Idaho law that allows diversions in 
priority in excess of a storage right's total annual diversion volume limitation. 
The opening briefs point to no legal authority expressly authorizing priority diversions of 
water in excess of a storage right's authorized total annual diversion volume to refill space 
vacated for flood control. Instead, the advocates of priority refill argue that all storage right 
holders are implicitly entitled to exceed the total annual diversion volume listed in their water 
rights because flooding is "beyond their control." See, e.g., Ditch Companies' Opening Brief at 
7 ("[r]eleases for flood control or operational purposes are ... beyond the control of the storage 
right holder, and the priority of the storage right should not be lost, forfeited or detrimentally 
impaired as the result of circumstances which are not within the storage right holder's control."); 
BOR Opening Brief at 5 ("appropriators are not to be punished for circumstances beyond their 
control"); SWC's Opening Brief at 15 ("IDWR and the relevant water masters cannot administer 
a storage water right in a way that is detrimental to the water right holder when releases for flood 
control are outside the control of the water user.") This argument ignores reality and simply is 
an attempt to shift a storage right holder's risk to junior appropriators. 
There can be no dispute that a reservoir operator-not the Department or a junior storage 
right holder-is in charge of managing the timing and amount of reservoir releases it chooses to 
make for flood control. "Flood control operations are the process by which Reclamation 
'maintains sufficient capacity in [a] reservoir to handle spring flows in order to eliminate or 
minimize flooding downstream."' BOR Opening Brief at 2 (quoting Burgess v. Salmon River 
Canal Co., Ltd., 119 Idaho 299,304, 805 P.2d 1223, 1228 (1991)). As the Ditch Companies put 
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it, the storage right holder "chooses" whether or not to store or release water. Ditch Companies' 
Opening Brief at 2. The Ditch Companies further explain that "[t]he reason for declining to 
divert and store the water is within the discretion of the storage right holder and may include the 
storage right holder's determination that the run-off or flows in the watercourse will be sufficient 
later in the season to fill the reservoir." Id. at 8. 
Rather than being out of control, some reservoir operators (like the Bureau of 
Reclamation in Basin 63) nearly have turned their operations, including flood control, into a 
science. In Subcase No. 63-03618, this Court described the following with respect to Lucky 
Peak dam and reservoir: 
The entire flow of the natural stream has been diverted and stored and become 
subject to controlled releases. The storage and releases are made possible by the 
massive and costly structure known as the Lucky Peak dam and reservoir. The 
BOR has flexibility in releasing the water when needed to accomplish such 
purposes. . . . [T]he BOR monitors and manages the stream flow releases from 
the reservoir on a day-to-day if not hour-to-hour basis. 
Memorandum Decision and Order on Cross-Motions for Summary Judgment re: Streamflow 
Maintenance Claim ("Lucky Peak Order") at 22, Subcase No. 63-03618 (Sep. 23, 2008). 
See also generally Water Control Manual for Boise River Reservoirs ("Control Manual") at 7-3 
to 7-26 (attached as Exhibit 4 to the Affidavit of Shelley M. Davis in Support of Opening Brief 
of the Boise Project Board of Control (Dec. 20, 2012)). While many storage right holders are not 
as sophisticated as the Bureau, they all must be considered to have control over their reservoir 
operations. 
It is unreasonable to assert that the storage and release of flood waters are beyond a 
reservoir operator's control because the weather and snowmelt runoff cannot be controlled or 
perfectly predicted. SWC's Opening Brief at 13 ("Flood conditions on a river occur due to 
natural weather events that are beyond the control of the water user."); BOR Opening Brief at 5 
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("The need for flood control operations are circumstances beyond Reclamation's control both 
because they are driven by weather and required by law (and common sense)."). While Mother 
Nature controls the weather and snowmelt, it is clear under the law and common sense that the 
reservoir operator has control over the facility's storage and release of flood waters. 
By contrast, junior water right holders have no control over reservoir operations or flood 
control releases at storage facilities owned and operated by others. The Department also has no 
control over typical day-to-day reservoir operations; the Director's authority to assert control 
over reservoir operations under I.C. § 42-1718, discussed in the Ditch Companies' Opening Brief 
at 6, and in SWC's Opening Brief at 14, is available only when "'necessary to protect life and 
property," and not simply for purposes of administering water rights. 
In short, reservoir operators and/or storage right holders are the parties with control over 
flood control operations and whether reservoirs are full when flood control operations end. As 
such, the law properly puts the burden on them when a reservoir fails to physically fill under 
those operations. There is no exception in Idaho law that allows a storage right holder to exceed 
the total annual diversion volume authorized by their right so they can '"refill," under priority, 
space vacated for flood control. 
IV. Storage right holders historically have "refilled" space vacated for flood 
control without priority refill authorization, and may continue to do so. 
United Water takes no issue with the State ofldaho's and Upper Valley Water Users' 
position that storage right holders historically have, and should continue to be able to, store 
unappropriated or "excess water" to refill space vacated for flood control without priority refill 
authorization. State of Idaho's Opening Brief at 2 n.l; UVWU's Opening Brief at 5-6. United 
Water further takes no position as to whether a remark is necessary to authorize storage refill 
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using "excess" or surplus flows and that would not impair other water rights. See State of 
Idaho's Opening Brief at 2 n.1 (remark is not necessary); UVWU Opening Brief at 5-6 (remark 
is necessary). 
The Ditch Companies assert that storage rights holders vacate space for flood control 
when "the operator knows, or reasonabl[y] should know, the excess flows or run-off will be 
more than the capacity of the reservoir." Ditch Companies' Opening Brief at 6. Similarly, the 
Bureau contends that "[ f]lood control operations are the process by which Reclamation 
'maintains sufficient capacity in [a] reservoir to handle spring flows in order to eliminate or 
minimize flooding downstream."' BOR Opening Brief at 2 (quoting Burgess v. Salmon River 
Canal Co., Ltd., 119 Idaho 299,304, 805 P.2d 1223, 1228 (1991)). 
According to the Bureau, "[ r ]efill ... occurs when Reclamation stores spring run-off in 
reservoir space previously vacated for flood control in order to increase the amount of water that 
is stored and available for use. !d. at 3; see also Pioneer's Opening Brief at 9 ("space previously 
evacuated [by flood control releases] is back-filled subsequent to the release"). This is consistent 
with the Control Manual, which states that "[ f]lood control regulation during the refill period ... 
requires the use of snowmelt runoff to refill flood control spaces with the ... reservoirs." 
Control Manual at 7-11. According to Pioneer, '"refill' of reservoir space evacuated for flood 
control or other operational purposes ... is entirely dependent upon the availability of natural 
flows above and beyond that needed to satisfy existing natural flow-based water rights 
downstream (including those junior in priority to the storage rights) to the extent such 'excess' or 
'unallocated' flows truly exist." Pioneer's Opening Brief at 9-10. 
United Water sees no reason to change the status quo, which does not include a generally 
applicable right to priority refill for all storage rights, but does allow storage right holders to 
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"refill" space vacated for flood control with "excess flows" above and beyond junior 
appropriations. The status quo appears to work, and maximizes the beneficial use of water to all 
users, because storage right holders have incentive to optimize reservoir operations at the risk of 
releasing too much "excess water" and failing to fill. Removing this risk by authorizing a right 
to priority refill would incentivize vacating more space than necessary to store flood waters 
because the reservoir operator later could refill, in priority, at the expense of junior appropriators. 
See Control Manual at 7~3 ("Optimum flood control protection possible with the system would 
require that the reservoirs be maintained empty and available to control floodwaters.") 13 This 
would not be consistent with "the policy of the law of this State ... to secure the maximum use 
and benefit, and least wasteful use, of its water resources. Kunz v. Utah Power & Light Co., 117 
Idaho 901, 904, 792 P.2d 926, 929 (1990) (quoting multiple cases; quotation marks and citations 
omitted). 
Storage right holders, however, are not entitled to priority refill to prevent "an infinite 
number of future water users to appropriate water that has historically been used to refill 
Reclamation's reservoirs and ... leave the reservoirs with less and less water in storage as 
time--and development-marches on." BOR Opening Brief at 4. First, to the extent there is 
unappropriated water available, storage right holders have no right to prevent future 
appropriations. IDAHO CaNST. Art. 15, § 3 ("The right to divert and appropriate the 
13 United Water appreciates the Bureau's position that "resolution of this matter will have no impact 
whatsoever on how Reclamation operates it[s] reservoirs for flood control purposes." BOR Opening Brief at 2 n.3. 
Nevertheless, United Water is mindful that circumstances change, and therefore is concerned about "potential 
abuses." Glavin v. Salmon River Canal Co., 44 Idaho 583,589,258 P. 532,534 (1927) (cited in State ofldaho's 
Opening Brief at 20). Despite the assertion in the Ditch Companies Opening Brief, at 10, that "there is no 
motivation or incentive to a reservoir operator to release water for flood control if such flood control releases are not 
needed," one can hypothesize innumerable reasons (whether political, legal, financial, or practical) why a reservoir 
operator might manage flood water storage and releases differently if it does not have incentive to store as much 
flood water as possible to fill its storage right. The quote from the Control Manual in the main text illustrates one 
such reason. 
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unappropriated waters of any natural stream to beneficial uses, shall never be denied"); Parker v. 
Wallentine, 103 Idaho 506, 513, 650 P.2d 648, 655 (1982) ("The right to appropriate 
unappropriated water is guaranteed by article XV, section 3 of the Idaho Constitution"). Second, 
to the extent a storage right holder believes a stream is fully appropriated or that additional 
appropriations will impair its existing water right, they can protest proposed new junior 
appropriations on those grounds. 
V. Many arguments advanced in support of "priority refill" improperly attack 
the Department's administration of initial fill and the maximum use of the state's water 
resources. 
In its Order designating this basin-wide issue, the Court ruled that issues "that pertain to 
how a storage right is initially filled, are not well situated for resolution in a basin-wide 
proceeding." Order at 6. The Court explained: 
An on-stream reservoir alters the stream affecting the administration of all rights 
on the source. Accordingly, some methodology is required to implement 
administration of affected rights. Addressing the issue of reservoir fill may 
require factual inquiries, investigation and record development specific to a given 
reservoir, including how the State accounts for fill in each individual reservoir 
under its accounting program. As stated above, such factually specific inquiries 
do not lend themselves to review in a basin-wide setting involving multiple 
reservoirs. Furthermore, unlike the issue of priority refill which is directly related 
to the quantity element of a water right, the issue of fill is purely an issue of 
administration. 
!d. Accordingly, in addition to prohibiting consideration of "specific factual circumstances, 
operational history, or historical agreements associated with any particular reservoir in 
conjunction with this basin-wide issue," Order at 5, the Court ordered that it would not include 
issues or consider evidence concerning initial fill and water right administration in this basin-
wide proceeding. Order at 6. 
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Nevertheless, the opening briefs contain many references to particular reservoirs and their 
operations. See, e.g., Boise Project's Opening Brief at 2-11, 13-15; Pioneer's Opening Brief at 9-
10; SWC's Opening Brief at 7-8. The administrative concept of"paper fill" is specifically 
attacked. Pioneer's Opening Brief at 9-10. 14 Pioneer argues that "the concept of 'paper fill' is a 
fatally flawed construct" and that "the 'paper fill' accounting method's subordination of senior 
storage water rights impermissibly diminishes the value of those real property rights .... " Id. at 
10. In other words, Pioneer contends that the Department's administrative accounting system is 
illegal in light of the asserted right of priority refill. 
Arguments challenging the Department's accounting system and the "paper fill" concept 
are not properly before the Court in this basin-wide proceeding. The Court expressly ordered 
that such issues would not be addressed, and that that it would not consider evidence related to 
factual circumstances at particular reservoirs. Order at 5. If these issues are to be decided 
despite the Court's admonition, the basin-wide issue should be re-framed and the parties given 
an opportunity to develop the factual record and brief the arguments necessary for the Court to 
make such a determination. 
!n any event, the Department has ample authority to use its current method of storage 
accounting to maximize the beneficial use of the state's water resources. See I.C. § 42-101 (the 
State is responsible for regulating the "just apportionment to, and economical use by, those 
making a beneficial application" of the "waters of the state," and "in providing for its use, [the 
state] shall equally guard all the various interests involved."). It is "the policy of the law of this 
State ... to secure the maximum use and benefit, and least wasteful use, of its water resources. 
14 The Ditch Companies recognize that the "paper fill" methodology has been used at some reservoirs, but 
nevertheless maintain that "[ v ]acating storage space for operational purposes such as flood control ... historically 
has not, counted against the storage right holder's right to divert, store and release the authorized quantity of water 
under priority." Ditch Companies' Opening Brief at 1 0. These assertions cannot be reconciled. 
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Kunz v. Utah Power & Light Co., 117 Idaho 901, 904, 792 P .2d 926, 929 ( 1990) (quoting 
multiple cases; quotation marks and citations omitted). Together, the rule allowing only one fill 
and the Department's storage accounting system maximize beneficial use of water by allowing 
diversions by junior right holders during the period that a reservoir operator attempts to fill its 
storage rights with "excess water" while at the same time manage flood control releases. On the 
other hand, a senior storage right that remains in priority while the reservoir operator vacates and 
refills space during flood control operations (i.e. is authorized to "refill" under priority) could 
seek to curtail junior natural flow water rights to "top off' the associated reservoir. A 
commentator discussing Colorado's one-fill rule and use of a similar storage accounting system 
described the problem with the latter scenario as follows: 
Conceivably, because a storage right is limited by volume, the failure of a senior 
storage right to divert in one month might result in it placing a call in a later 
month that would have been unnecessary if the senior right had taken water and 
filled earlier when more water was in the system. 
Hamre, Austin, When You've Had Your Fill: A Review of the One-Fill Rule, The Colorado 
Lawyer Vol. 27, No. 10, at 97 (Oct. 1998). 
In short, the Department's storage accounting system works in conjunction with the one-
fill rule to maximize beneficial use of the state's water resources. A. DAN T ARLOCK, LAw OF 
WATER RIGHTS AND RESOURCES§ 5:39 (2007) ("The purpose of the one-fill rule is to promote 
the beneficial use of water."). The system allows the diversion and use of water by junior water 
right holders where a senior storage right holder has received more than enough inflow to fill its 
reservoir. Authorizing priority refill at reservoirs that were not developed and have not been 
administered with such an entitlement would undermine, if not eliminate, the water rights 




In determining the basin-wide issue presented in this proceeding, the Court should rule 
that, under Idaho law, a storage right holder may be authorized to "refill," under priority, space 
vacated for flood control only to the extent that the water right was originally appropriated with a 
total annual diversion volume exceeding the associated reservoir's capacity. 
DATED this /6-rt day of January, 2013. 
GIVENS PURSLEY LLP 
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IN THE DISTRICT COURT OF THE FIFTH JUDI TAtDIS'l'RlCT 0 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
1n ReSRBA 
CBSe No. 39576 
Basin· Wide Issue 17 
Subcase No. 00-91017 
REPLY BRIEF OF DITCH COMPANIES IN BASINR 
WIDE ISSUE 17 
COMES NOW, Ballentyne Ditch Company, Boise Valley Irrigation Ditch Company, Canyon 
County Water Company, Eureka Water Company, Farmers' Co·operative Ditch Company, 
Middleton Mill Ditch Company, Middleton Irrigation Association, Inc,, Nampa & Meridian 
Irrigation District, New Dry Creek Ditch Company, Pioneer Ditch Company, Settlers Irrigation 
District. South Boise Water Company, and Thurman MUI Ditch Company (hereinafter eollectivcly 
known BS "Ditch Companies .. ), by and through their counsel of record, Sawtooth Law Offioes1 
PLLC, and submit this Reply Briefin Basin-Wide Issue 17. 
I. INTRODUCTION 
The arguments ofthe State ofldaho arc not new to the Ditch Companies as similar arguments 
were previously advanced by the Bureau of Reclamation \•Bureau") in the storage ownership case 
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of U.S. v. Pioneer l"igation District, 1441daho 106, 157 P.3d 600 (2007). In US. v, Pionser, the 
Bureau was unwiiHng to recognize that the Ditch Companies. as the beneficial users of the storage 
water a&r it is released from the reservoirs, had an ownership interest in the storage water rights. 
The Ditch Companies, and others. repeatedly reminded the Bureau and the Court that a critical 
aspect of the establishment of the storage water rights was the beneficial use of the water Af1K it had 
been released from the storage 1-eservoirs. In fact, the State of Idaho supported the arguments of 
Ditch Companies and also asserted that the mere storage was not a beneficial use. Now, five years 
after the decision of U.S. v. Pioneer rejecting the arguments of the Bureau. the State of Idaho is 
ignoring the same principle of beneficial use when arguing when a storage right is satisfied. It is 
now the State of Idaho that conveniently fails to recognize the importance of the beneficial use of 
the water after it has been released from the storage reservoirs (i.e. Irrigation ftom Storage). The 
Bureau contended that beneficial use was not important as to the ownership of the storage water 
rights and now the State ofldaho contends beneficial use is not important for determining when the 
right is satisfied. For the same reasons this Court, and eventually the Idaho Supreme Court, rejected 
the arguments when made by the Bureau. this Court should reject the arguments now being asserted 
by the State of Idaho. 
II. ARGUMENT 
A. Benefieial Un and Diversion From the Storace Faellity Is a Critical Component of the 
Water Right. 
The Ditch Companies and other parties have repeatedly asserted that the diversion and 
beneflcial use are critical elements of a storage water right which must be met before the water right 
is satisfied. See generally Ditch Companies' Opening Brie[. p,gs. 4-S; Ditch Companies· Response 
Brief, pgs. 3·8; Pioneer's Opening Brief, pgs. 7-9; Pioneer's Response Brief, pgs 3-5; Surface 
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Coalition's Opening Brief, pgs. 10kl2; and Srnfoce Coalition's Response Brief: pgs. 4kl3. The 
State ofldaho fails to recognize these elements and instead contends that the diversion. release and 
beneficial use of the storage water are not important in determining that storage water right has been 
satistled. The State of Idaho contends that the quantity element of the storage water right is 
measured, and satisfied) by the amount of water diverted to storage even though it is clear that the 
water right ls not perfected until the right is diverted and beneficially used for the intended purpose. 
Even though the water rights specifically include a specified quantity for the portion released and 
beneficially used, i.e. Irrigation ftom Storage, the State ofldaho suggests that such elements should 
be disl'egarded foL· purposes of determining whether the right is satisfied. Such an argument that the 
beneficial use component of the storage right is not a critical element is similar to the argument 
advanced by the Bureau in U.S. v. Pioneer. In U.S. v. Pioneer, the this Court and the Idaho Supreme 
Court rejected the arguments of the Bureau and held that the irrigation entities held an ownership 
interest in the water rights because beneficial use is a critical element in establishing the storage 
water rights. This element or component of lhe storage water is now being ignored again by the 
State ofldaho. 
In U.S. v. Plonee,., the Ditch Companies and other irrigation entities in Basin 63 claimed an 
ownership interest in the storage water rights. These claims were based upon the fact that the 
inigation entities owned an interest in the storage water rights because they and their respective 
landowners/shareholders diverted and put the water to beneficial use. The Bureau took the position 
that the Bureau, and the Bureau alone, held title to the water rights and the irrigation entities only 
held contractual intereSts.' However, thls Court rejected the arguments of the Bureau and 
1 Tho Bureau also argued in U.S. v. Piont~r that It wu a .. distributor" of water under Section 4, 
Article XV of the Idaho Constitution. As discussed, llffra, in section 8 of this Reply Brief the Ditch 
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recognized the important role of the irrigation entities and their landowners/shareholders in divertin& 
the stored water and putting it to beneficial use. &e Memorandum Decision and Order on Motion 
for Summary Judgment, Subcase 91-63 dated September 2, 2004. The matter was then appealed to 
the Idaho Supreme Court which also rejected the arguments of the Bureau and held that: 
[w]Jthout the diversion by the irrigation districts and beneficial use of water for 
irrigation purposes by Irrigators. valid water rights for the reservoirs would not exist 
under Idaho Jaw. The beneficial usc theme is consistent with federal law. The 
Reclamation Act provides that "the right to use of water acquired under provisions 
of this Act shall be appurtenant to the land irrigated, and beneficial use shall be the 
basis, measure, and Jimit of the right" 
Jd at 110, 157 P.3d at 604. 
Interestingly, the State ofldaho supported the position of Ditch Companies and argued that 
beneficial use is a critical aspect of the storage water right and the beneficial user acquiros title to 
the use of the water. Indeed, the State of Idaho •s brief on appeal to the Idaho Supreme Court 
concluded that u[b]eneflcial use Is a basic element of an Idaho waler right. Under well ..established 
Idaho law, beneficial use is required to perfect a water right, and gives rise to water right in the user. 
State of Idaho 'a Brief to Supreme Court, case no. 31790, pg. 27. 
Now, the State ofldaho conveniently disregards that "'[b]eneficial use is a basic element of 
an Idaho water right" and Instead suggests that the quantity of the right stored In the reservoir is the 
critical element to detennine whether the right has boon satisfied. However, such an argument is 
incorrect and should be rejected just as it was in the ownership case of U.S. v. Pioneer. Just as a 
right cannot be established without beneficial use, a right cannot be satisfied without beneficial use. 
This Court should follow the same holding and reasoning it made in the ownership case and hold 
Companies contended that this arsument was misplaced and asserted the Bureau is not a distributor 
within the meaning of said section. 
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that beneficial use is a critical element to determine the basis, measure and limit of a storage water 
right. If there has been no beneficial use of the water, and the water is instead released as part of 
operational flood control, then the storage right has not been satisfied. 'Jbere is no "refill'* if the 
right ha.'l never been satisfied in the first place. 
The State ofldaho continues to characterize the issue as allowing a storage water right to 
"refill" in priority in excess of the quantity element of the water right. However, the State of Idaho 
misses the point that the Ditch Companies are not suggesting that a storage right has the ability to 
'lrefill" in excess of the quantity listed on the right. Instead, the Ditch Companies contend that the 
right is not satisfied for releases which are not diverted or used for the intended beneficial uses. If 
water is released or not diverted In the first place because of flood control operations then it does not 
meet the requirements of diversion or beneficial usc and the intended beneficial use is not satisfied. 
It is not use in excess of the quantity limit or an enlargement of the right if the water is not diverted 
and beneflcially used for the intended purposes. The State of Idaho fails to understand this point. 
Furthermore, contrary to the State ofldaho's suggestion, not allowing a storage water right to be 
satisfied because of operational flood control does diminish the storage water tight and the quantity 
decreed for specific beneficial purposes. 
Along these same lines the State of Idaho contends that u(t]he Petitioners have offered no 
Idaho authority stating or implying that an Idaho storage water right must be administered on the 
basis of the quantity of stored water released and delivered tor beneficial use. •• State of Idaho 's 
Response Brief; pg. 20. Not only does his argument fail to recognized U.S. v. Pioneer and the 
importance the Court placed upon beneficial use by the end water users, including the Court's 
citation with approval those portions of the Reclamation Act which provide beneficial use shall be 
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the basis, measure and limit of the storage water right, but the State of Idaho completely ignores the 
second component stated on the storage water right itself which provides the .. Ittigation from 
Storage" and a quantified amount for the water released from storage for such purposes. The State 
of Idaho disregards and fails to mention that the water rights themselves specifically provide the 
beneficial uses and the quantities authorized for the "stored water released and deHvered for 
beneficial use," 
B. The BORIs Not I 61Di1tributor" of Water Within the Meaning of Article XV,§ 4 oflbe 
Idaho Constitution. 
Another argument previously advanced by the Bureau in U.S. v. Pioneer, and which is now 
being suggested by the State of Idaho, is that the Bureau is a "Distributor" of water within the 
meaning of Article XV. § 4. In U.S. v. PfonBer, the Bureau contended it was a distributor and thus 
it held full legal title to the storage water rights beoause the beneficial users were simply entitled to 
contract protections. The State of Idaho now attempts to use the same provisions to sugaest that 
release.C~ tOr flood control are simply a contractual issue between the Bureau and the beneficial users 
and any shortfall as a result of flood control operations is between the Bureau and the beneficial 
users. This argument misses the point just as did the Burqu•s argument in U.S. v. Pioneer. 
In U.S. v. Pioneer, the Ditch Companles, argued and explained that the Bureau's position 
attempts to tum the Bureau into something it has never been, and imputes to the framers of the Idaho 
Constitution an intention that they never expressed. Article XV, § § l, 4 arid S contemplate canal 
systems that deliver water for "sale, rental or distribution" to lands under the ditches. This is evident 
in the following excerpt from "Proceedings and Debates of the Constitutional Convention of Idaho, 
1889," Volume II, p. 1178: 
Mr. Claggett. I will state to the committee that the heart of this bill lies in 
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sections 5 (4) and 6 (S) as a practical measure. This portion of section 5 (4) 
amounts to this: that whenever these eanal ownen - if the gentleman will see 
'for agricultural purposes under a sale, rental or distribution thereof ' w 
whenever one of these large canala is taken out for the purpose of selling, 
renting or distributing the water~ or the appropriation Is made hereafter for that 
purpose, and that after that has been done, inasmuch as priorities will 
immediately spring up along the line of that canal even before the eanal is 
located; for instance, if a company should start in here to take a large quantity 
of water out to supply a given section of country, 8nd should appropriate or 
give notice to the world that they were appropriating it for agricultural 
purposes 'under a sale, rental or distribution thereof,' then immediately, juat 
as soon as the dlteh was surveyed, people would come In and begin to 
locate farms and improve them right along the line of the ditch; and 
therefore it Ia neQelsary In order to protect fhom. in asmuch as they have 
spent this money in settling there under a promise, which was made by the 
company that the water should be used for agricultural purposes ~ that the 
water should not be allowed to be diverted from that purpose and applied to the 
running of manufactories or anything else. 
(Emphasis added). 
At page 1180 of the Proceedings and Debates, Mr. Claggett again refers to the uagricultural 
ditches, which are constructed for the purpose of selling the water or renting it or distributing it." 
llJOOB/012 
Thirteen yem before the Bureau was created through the Reclamation Act in 1902, the framers of 
the Idaho Constitution contemplated appropriation of water rights for distribution to the place of use 
throush canal systems. As evidenced by the priority dates oftheir natural flow water rights, the canal 
systems of the Ditch Companies, and the predecessors in interest to many of the irrigation districts, 
were among those that existed at the lime orthese constitutional debates and were certainly on the 
minds of the framers. 
In 1904. in construing Article XV,§§ 4 and 5, the Idaho Supreme Court reflected on the 
relationship between the canal owners and the water users they serve: 
Counsel for respondent earnesUy insists that under the provisions of 
section 4 ... the user has no property interest in the water which he 
has taken from the respondent's canal. We cannot agree with this 
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proposition. 
The fundamental law as well as the statutes of our state have both 
attempted to protect the canal owner as well as the user in their 
respective rights. In many instances, and in the case at bar. they must 
depend upon each other to be successful in their respective 
enterprises. The ditch should be valueless without users of the waters 
along the canal. and tho lands now supplied with water by the canal 
company would be equally valueless without the canal to furnish 
water. 
Hardv. Boise City lrr. Etc. Co. 9Idaho 589,596,76 P. 331 (1904). 
llJOU/012 
These same arguments also ring true with respect to tho State of Idaho's latest attempts to 
use section 4. Article XV of the Idaho Constitution. In U.S. v. Pioneer, the Court rejected the 
Bureau • s arguments and determined that the benefic1al user had an ownership interest in the storage 
water right more than the mere contractual expectancy because of a number of reasons. The Court 
did reference Article XV. § 4 of the Idaho Constitution but did not hold that the Bureau was a 
"distributor, within its meaning, /d. at t 14, 157 P.Jd at 608, Instead, tho Court stated that "[t]here 
are several phrases used in the Idaho Constitution and the Idaho Code that signify thal the beneficial 
usem have an interest that is stronger than mere contractual expectancy" and Article XV. § 4 is one 
such place. ld However, the Court did not hold that the Bureau was a "distributor" under the 
meaning of Article XV, § 4. 
Contrary to the State of Idaho's strained suggestion, neither United States v. Pioneer or 
Article XV, § 4, in any way support the argument that releases for flood control operations are not 
co be "refilled•• in priority booause it is simply a contraotual matter between the Bureau and the 
bcnefjcial users. To the contrary, United States v. Pioneer supports the proposition that beneficial 
use is the basis, limit and measure of the water right and the water right is not satisfied when the 
water is not diverted or benefioialty used because of operational releases for flood control. 
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Beneficial use is a critical element and until the right is diverted and beneficially used for the 
intended purpose lt is not satisfied. This remains true for Bureau operated facilities and non-Bul'eau 
operated facilities. 
Furthermore, the State of Idaho's suggestion that "shortfalls" u a result of flood control 
operations are a contractual issue between the Bureau and the beneficial users is nothing more than 
an attempt to avoid the issue. This basin-wide issue is not a private matter between the Bureau and 
the beneficial users because, regardless of the relationship between the Bureau and the spaceholders, 
the priority of the storage water right must still be addressed. The beneficial users/spaccholdcn; may 
very well have relief under contract or otherwise when the Bureau flood control operations result in 
shortfalls. but that does not answer the question of when the water dght, which is also owned in part 
by the beneficial users, is satisfied. 
The State ofldaho aJso suggests that flood control operations are a systematic scheme to fail 
to make beneficial use of the stored water in violation of the public trust to apply the water to 
beneficial use. Stale of Idaho Response Brief, pg. 24. This could not be further from the truth. As 
previously argued, there is no incentive to a storage facility operator or storage right holder to make 
operational flood control releases when it is not necessary. It is because of the ongoing duties to 
operate the storage facility in a non-negligent manner, and to prevent damage or injury to life or 
property that flood control operations occur. The storage right holder will desire to error on the side 
of storing the water for the intended beneficial usc and/or releasing the water for the intended 
beneficial use, 
Contrary to United Water's suggestion. operational flood control releases arc a matter of 
weather and other factors beyond the control of the storage right holder or operator. United Wuter 's 
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Response Brie/. pg. 12. While predictions and estimations can be made. the runoff and snowmelt 
ctm.not be perfectJy predicted. Idaho courts and the Idaho legislature have recognized that a water 
right should not lost, forfeited or penalized because of circumstances beyond the control of the water 
right owner. See Aberdeen-Springfield Canal Co. v. Pelper, 133 Idaho 82, 87 (1999); I.C. § 42-
223(6). The same is true for operational flood control which occurs because of circumstances beyond 
the control of the storage right holder. There would be no flood control operations but for these 
unpredictable circumstances, "Mother Nature" weather patterns. runoff and/or snowmelt. Again. 
the storage right holder will desire to store as much of the water authori:r.ed by the water right so it 
is available when needed for the intended beneficial uses. 
C. A Storage Water RJaht is Not Satisfied Whoa the Watet is Not Diverted And/Or 
Stored. 
The State of Idaho suggests that the issue of what constitutes "fill" and subsequently what 
constitutes "refill" is beyond the scope of this basin·wide issue. Stale of Idaho's Response Brllf, 
pg. 28.2 As pointed out in tM Ditch Companies' Opening Brief, in order to respond to the basin-
wide issue, the Ditch Companies contend that clarification ofwhon a storage water right is satisfied 
is necessary. In fact, United Water Idaho has also raises the issue by suaaestlng that, "even though 
Idaho '15 courts and legislature have not dealt with the issue of reservoir •refill,.. Idaho should follow 
so-called "one-fill rule!' United Water's Response Brief. pg. 6. This argument is simply another 
way of questioning when the initial fill, or so called "one-fill" is satisfied. The Ditch Companies 
contend that the water right is not satisfied and thus there has been no initial fill or "one-fill" if the 
2 The State of Idaho also filed a separate objection to the Ditch Companios• arguments but the 
a1-gument in the objection is essentially the same as in the State of Jdaho•s Response Brief. The Ditch 
Companies reserve the right to separately address the State of Idaho's objection as the Ditch Companies 
deem necessary. 
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water was never diverted or beneficially used. 
The Ditch Companies have not attempted to expand the scope but rather have attempted to 
point out that under the essential elements of djversion and beneficial use a storage water right is not 
satisfied when the water is not diverted or stored in the first place. 'fhe Ditch Companies 
respectfully suggest that clarification of this point is necessary to detennine when 11tetill" is even at 
issue. In other words, if the storage water right is not satisfied in the first place because there has 
been no diversion or beneficial use, and instead the water is allowed to pass through because of flood 
control operations, then the issue of whether there is the right to "refill,. in priority does not even 
arise. Accordingly, the Ditch Companies have requested clarification of this issue as part and parcel 
of answering the basin-wide issue. 
Ill. CONCLUSION 
The State ofldaho attempts to ignore the same beneficial use element of a storaae water right 
it argued was essential in U.S. v. P~oneer. Without diversion and beneficial use the storage water 
rights could not be perfected and without diversion and beneficial use the storage water rights cannot 
be satislied. Operational flood control reteases which are not for the intended beneficial uses on the 
storage water right do not satisfy the right. Accordingly. no remark to 'i'eflll" in priority is 
necessary. 
DATED this ;;{:;of Jonuary. 2013. 
SAWTOOTH LAW OFFICES, PLLC 
By~~ 
S. Bryce Farris 
REPLY BRIEF OF DITCH COMPANIES JN BASIN· WIDE ISSUE 17 - Page 11 
01/25/2013 PRI Pl41 PAX flJ001/004 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this~f'Jay of January, 2013, I caused to be served a true and 
correct copy of the foregoing document by the method indicated below: 
Boise P•·oject Board of Control )!CU.S. Mall, postage prepaid 
Represented by: 0 Hand Delive1'Y 
Albert P. Barker 0 Federal Express 
Shelley M. Davis 0 Facsimile: 
I 0 I 0 W. Jefferson Street, Ste. I 02 0 E-Mail: apb@idahowarsrs.o9m 
P.O. Box 2139 !Dld@idahowaters.com 
Boise, Idaho 83 70 I -2139 
State of Idaho ~U.S. Mall, postage prepaid 
Represented by: 0 Hand Delivery 
Michael C. Orr D Federal Express 
Naturall'esources Div. Chief 0 Facsimile: 
State of Idaho 0 E-Mail: mi!ibUI,2rr@aa.i~lllQ,Jm~ 
Attorney General's Office 
P.O. Box 44449 
Boise, ID 83711-4449 
American Falls Reservoir ~ U.S. Mail, postage prepaid 
Represented by: D Hand Delivery 
C. Thom11s Arkoosh 0 Federal S~~:press 
Arkoosh Bigurcn, LLC 0 Facsimile: 
P.O. Box 2900 0 E-Mail: J.Wioglib@ca.Ril211AW&t:QYR·QQm 
Boise, Idaho 83701 
Aberdeen American Falls 3U.S. Mail, posQI.ge prepaid 
Aberdeen-Springfield Canal 0 Hand Delivery 
Bingham Ground Water District 0 Federal Rxprcss 
Bonneville-Jefferson Ground 0 Facsimile: 
Jefferson Clark Ground Water 0 E-Mail: crrun@racjnchiW.IlCt 
Madison 0&-ound Water Distl'ict 
North Snake Ground Water District 
Represented by: 
Candice M. McHugh 
101 S. Capitol Blvd., SlC. 300 
Boise, Idaho 83 702 
Black Canyon hTigation District 'ifu.s. Mail, postage prepaid 
New York Irrigation District 0 Hand Delivery 
Represented by; 0 Federal Expl'css 
Charles F. McDevitt 0 Facsimile: 
420 W. Bannock Street D B-Mail; cbll@mod~Yill~mill;r.s:om 
P.O. BoK 2564 
Boise, Idaho 83 702·2564 
REPLY BRIEF OF DITCH COMPANIES IN BASIN· WIDE ISSUE 17 • Page 12 
01/25/2013 PRI Pl41 PAX li!I002/004 
Big Wood Canal Company jiiJ U.S. Mall, postage prepaid 
Represented By: 0 Hand Delivery 
Craig D. Hobdey D Federal Express 
Hobdey Law Office, PLLC 0 Facsimile~ 
12S Sill A vonuc D E-MeU: bobdeycrai&@gmajl.com 
P.O. Box 176 
Oooding.ldeho 83330 
Amea·ican Falls Reservoir If u.s. Mail, postage prepaid 
Represented by: D Hand Delivery 
Isaac Keppler 0 Federal B)q)ress 
Capitol Law Group, PLLC 0 Paosilnilo: 
30 I Main Street D E-Mail: ik!D~Itr@caRif:2111»:1EmiR.D!it 
P.O. Box32 
Gooding, Idaho 83330 
Idaho Power Company Ill U.S. Mall, postase prepaid 
Represented by: D Hand Delivery 
James C. Tucker 0 Feder~tl Express 
Idaho Powe1· Company 0 Faosimlle: 
1221 W. Idaho Street 0 E-Mail; Jwck~r@kJIIlQI22wQr,2QID 
8oise. Idaho 83 702-5627 
Fremont Madison Irrigation JiJ U.S. Mail. postage prepaid 
Idaho Irrigation Distriot D Hand Delivery 
United Canal Co. 0 Federal Express 
Represented by: 0 Facsimile: 
Jerry Rigby D E-Mail: !rigby@rexRiaw.com 
25 N. 2114 E. 
P.O. Box250 
Rexburg, Idaho 83440-0250 
City of Pocatollo B'U.S. Mall, postage prepaid 
Represented by: 0 Hand Dellvory 
Josephine P, Beeman [J Federal Express 
409 W. Jefferson Street 0 Fae&imile: 
Boise, Idaho 83 702-6049 0 B-MaU; ig.bB!mBn@beniDIII~·'-2m 
Payette River Water Uses Ji U.S. Mail, postage prepaid 
Pioneer lttigation District 0 Hand Delivery 
Represented by: 0 Poderal Expross 
Scott L. CAmpbell 0 Faosimite: 
Andrew J. Waldera D B-Mail: slc@motiau.com 
lOtS. Capitol Blvd., IO'h Floor fllw@moi(att.com 
P.O. Box 829 
Boise, Idaho 83701-0829 
RBPL Y BRIEF OF DITCH COMPANIES IN BASIN-WlDB ISSUE 17 - Paae 13 
01/25/2013 PRI Pl41 PAX ll!003/004 
Christopher H. Meyer tl"u.s. Mail, postage prepaid 
Michael P. Lawrence 0 Hand Delivery 
Givens Pursley LLP 0 Federal Express 
601 W. Bannock Street 0 Facsimile: 
P.O. Box 2720 0 E-Mail: S!bti!mt.x~r@giVM6&U!lll~~·22!ll 
Boise, Idaho 83701-2720 rni~bHIIIWillDQQ@&i~~DIRYI"~hc~·S!S!W 
A&B Irrigation District "81.1.8. Mail, postage prepaid 
Burley Irrigation District 0 Hand Delive•'Y 
Milner Irrigation District 0 Fedora! Express 
North Side Camd Company n Facsimile: 
Twin F~:~lls Canal Company 0 E-Mail: tlt@idabowatcrs.com 
Represented by: pla@ldahowaters&Qm 
Travis L. Thompson 
Paul L. Arrington 
195 River Vista Place, Ste. 204 
Twin Falls, Idaho 83301-3029 
United State of America R U.S. Mall, postage prepaid 
Represented by: 0 Hand Delivery 
United States Depa11ment of Justice D Federal Express 
Environment & Natural Resources Division 0 Facsimile: 
SSO W. Fort Street, MSC 033 0 E-Mail: 
Boise, Idaho 83 724-0 I 0 I 
Minidoka h·rigation District ~U.S. Mall, postage prepaid 
Represented by: 0 Hand Delivery 
W. Kent Fletcher D Federal Express 
1200 Overland A venue 0 Facsimile: 
P.O. Box248 0 E-Mail; wkf@Pmt.org 
Burley, Idaho 83318..0248 
Director of IDWR 1g U.S. Mall, postage prepaid 
P.O. Box 83720 0 Hand Delivery 
Boise, Idaho 83720-0098 0 Federal Express 
0 Facsimile: 
0 E-Mail; 
Adam DeVoe a U.S. Mail, postage propaid 
Brownstein, hyatt, farber, Schreck 0 Hand Delivery 
41 0 17111 Street, Ste. 2200 0 Federal Express 
Denver, CO 80202 0 Facsimile: 
0 B-Mall; ldm:g~bbfs.,2•n 
REPJ,Y BRIEF OF DITCH COMPANIES IN BASIN~WIDE ISSUE 17- Page 14 
01/25/2013 PRI Pt41 PAX 
Roger D. Ling 
615 H St. 
P.O. Box3~ 
Rupert, 10 8335()..0396 
Randall C. Budgo 
Thomas J. Budg.e 
20 I E. Center St. 
P.O. Box 1391 
Pocatello, ID 83204-1391 
John K. Simpson 
I 0 10 W. Jefferson, Ste. 102 
P.O. Box 2139 
Boise, ID 83 70 1-2139 
David Oehlert 
US Department of Justice 
999 181k Street, South Terracte, Ste. 370 
Denver, CO 80202 
pu.s. Mail, postqe prepaid 
0 Hand Delivery 
D Federal Bxprees 
0 Facsimlfe: 
CJ B~Mail: rdl@idl&wficm,ggm 
8'\J.S. Mail, postage prepaid 
tJ Hand Delivery 
0 Pcdoral Exprest 
0 Paosimile: 
0 E-Mail: rob@racinclow.nct 
lib@Jl!RinRla~.net 
na: U.S. Mail, postage prepaid 
0 Hand Delivery 
CJ Federal Express 
D FDCSimile: 
0 E-Mail: l.lis@ldllw~IUW:SSZW 
Ji U.S. Mail, postage prepaid 
0 Hand Delivory 
0 Federal Express 
0 Facsimile: 
CJ E-Mail: dlxld·.B!'~rt@ysdgi.~v 
~-~~~=~~------­
s. Bryce Farris 
REPLY BlUEr: OF DITCH COMPANIES IN BASIN· WIDE ISSUE 17 • Page 1 S 
IZ!004/004 
Albert P. Barker, ISB No. 2867 
Shelley M. Davis, ISB No. 6788 
BARKER ROSHOLT & SIMPSON LLP 
1010 W. Jefferson St., Ste. 102 
P.O. Box 2139 
Boise, ID 83701-2139 
Telephone: (208) 336-0700 
Facsimile: (208) 344-6034 
Charles F. McDevi 
McDEVITT& 
420 W. Bannock St 
P.O. Box 2564 
LODGED 
otsfRiCf·caDR=r:-sRa -
ISB No. ~ Judicr'al o· t , A 
-A.-., rlhDAf · IS rlCf 
rttY,~ v Twm Falls • State of Idaho 
Boise, ID 83701-2 64 JAN 2 5 2013 




Attorneys for Boise Project Board of Control Attorneys for New York Irrigation District 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
) 
) Subcase No. 00-91017 
InReSRBA ) 
) BOISE PROJECT BOARD OF 
) CONTROL AND NEW YORK 
Case No. 39576 ) IRRIGATION DISTRICT'S REPLY 
) BRIEF ___________________________ ) 
I. INTRODUCTION 
Idaho is not a one-fill state. No law or legal opinion exists in Idaho to that effect. Special 
Master Dolan confirmed as much in his Order on Motions for Partial Summary Judgment, in 
sub-case no. 01-2064, et al, where he stated "the State has no one-fill rule[.]"1 The State, in its 
position taken before the SRBA Court in the Basin 01 storage cases, and again before this Court 
in this proceeding, is attempting to subvert decades of settled law and practice concerning 
storage water rights in Idaho reservoirs, without any legal authority to do so. The change 
proposed by the State, to take the irrigation from storage reservoir water rights out of priority 
once the volume of the underlying storage right has been filled, regardless of whether that water 
is actually stored and available for delivery, would prove devastating to the fanners who have 
1 See Order on Motions for Summary Judgment, SRBA sub-case no. 01-2064, et al, issued July 27, 2012. No party 
has filed a Petition for Reconsideration or Motion to Alter or Amend the Special Master's finding. 
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relied on this water ever since the reservoirs were built. The State's reversal of position 
concerning flood control, and the resulting risk to storage right holders in Basin 63 reservoirs, is 
not supported by Idaho law. 
D. ARGUMENT 
A. There is No Authorization in Idaho Law that Allows the State to Subordinate Storage 
and Irrigation From Stomge Water Rights to All Current and Future Uses: 
In its briefing, the State argues that the "quantity and priority elements of an Idaho water 
right are linked. "2 The Boise Project Board of Control and New York Irrigation District ("Boise 
Project") agree. Its irrigation from storage water rights entitle it to the full quantity of water 
necessary to provide water to its constituent districts' patrons, in priority. As the Supreme Court 
held in U.S. v. Pioneer Irr. Dist.: 
There is no dispute that the BOR does not beneficially use the water for irrigation. 
It manages and operates the storage facilities. Irrigation of the lands serviced by 
the irrigation districts was the basis upon which original water right licenses were 
issued. Without the diversion by the irrigation districts and beneficial use of water 
for irrigation purposes by the irrigators, valid water rights for the reservoirs would 
not exist under Idaho law. The beneficial use theme is consistent with federal law. 
The Reclamation Act provides that "the right to the use of water acquired under 
the provisions of this Act shall be appurtenant to the land irrigated, and beneficial 
use shall be the basis, measure, and limit of the right." 43 U.S.C. § 372. 
United States v. Pioneer lrr. Dist., 144 Idaho 106, 110, 157 P.3d 600, 604 (2007). The State's 
position that all water entering a reservoir shall be counted toward the total quantity or volume of 
water under the storage right, without regard to the evacuation of water for flood control and 
other operational purposes, whether that water is actually stored and available to be put to its 
' 
beneficial use, is contrary to the settled Idaho law. 
2 See State ofldaho's Response Brief, sub-case no. 00-91017, p. 5. 
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The State appears to be de facto, without any legal authorization, attempting to provide to 
itself the same sort of subjective authority to regulate and limit storage water rights that it was 
explicitly granted for hydropower water rights by constitutional amendment to Art. XV, § 3, 
which provides: 
The right to divert and appropriate the unappropriated waters of any natural 
stream to beneficial uses, shall never be denied, except that the state may regulate 
and limit the use thereof for power purposes. 
Art. XV, § 3 ld. Const 
Nothing in the constitution or laws of the State of Idaho provides the State with the 
ability to subordinate irrigation water rights from storage to all current and future appropriators 
of water, as it now proposes to this Court. Allowing the State, without any legal authorization, to 
limit and regulate the storage accumulation necessary to fulfill the beneficial uses from storage in 
any reservoir in the state, and to subordinate those rights to future appropriators by preventing 
priority refill, cannot be condoned. 
B. What the State Categorizes as "Refill" the Boise Project Contends is "Fill" oflts 
Water Rights: 
The State continues to argue that spaceholders have taken the position that their 
underlying water rights entitle them to open-ended 'refill' after their rights have been filled. 3 
This strawman is not what the Boise Project contends. Rather, water that was never stored, but 
instead was passed to satisfY the Bureau's flood control commitment to the State and private 
property owners downstream in order to prevent catastrophic flooding and personal property 
3 See State's Response Brief, p. 9. 
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damage, does not actually fill the reservoir in the first place. Water that is not stored cannot 
count toward the volume and quantity elements of a storage water right. 
The State argues that water released for flood control and never used to fulfill the 
beneficial use of irrigation from storage must count toward the quantity and volume limits of the 
storage water right However, nothing in Idaho law requires or even suggests such a draconian 
result. Indeed, the State's newly adopted position injures the storage right, and impairs the 
spaceholders' ability to use the water for its beneficial purpose. Even today, the Department's 
procedures do not allocate water among the spaceholders in a reservoir, or even reconcile the 
quantity of the right until after flood control releases have ceased It is only,"[a]fter flood control 
operations have occurred and the reservoirs fill to the maximum reservoir level expected to occur 
during that irrigation season, IDWR uses the Boise River Storage Program to allocate storage to 
the various contractors and purposes. At this time, any shortages that need to be made up to the 
various Reclamation contractors in Anderson and Arrowrock, due to flood control operations in 
the Boise Project, pursuant to the 1985 Water Control Manual and contracts, occurs.'.4 In seeking 
judicial confirmation of the continued right to 'refill' in priority after flood control releases, the 
Boise Project does not seek "an open-ended entitlement to priority 'refill' and any 'available 
storage capacity' resulting from flood control releases.''5 Instead, the Boise Project merely seeks 
the priority FILL of its rights after flood control operations, up to the necessary amount to fulfill 
its irrigation from storage rights. Nothing more. 
Water cannot be put to its beneficial use if it just exists on paper or in some computer 
program. It must be available for delivery. In Pioneer the Court held: 
4 See Davis Aff., Ex. 3, p. 3. 
5 Id. 
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Based upon the United States Supreme Court cases, the Reclamation Act, the 
Idaho Constitution, Idaho Statutory and case law, it is clear that the entity that 
applies the water to beneficial use has a right that is more than a contractual right. 
The irrigation entities in this case act on behalf of those that have applied the 
water to beneficial use and repaid the United States for the cost of the facilities. 
The irrigation districts hold an interest on behalf of the water users pursuant to 
state law, and consistent with the Reclamation Act. 
United States v. Pioneer lrr. Dist., 144 Idaho 106, 115, 157 P.3d 600, 609 (2007). The State's 
attacks on the Bureau of Reclamation for building on-stream storage punishes not Reclamation 
(ostensibly the State's target), but rather the beneficial users of the water, and jeopardizes the 
vested irrigation rights of the patrons of the Boise Project's irrigation districts. 
C. Idaho is Not a One Fill State: 
Both the State and United Water argue that Idaho should adopt a 'one-fill' rule scheme 
similar to that in place, in some basins under certain circumstances, in Colorado. An important 
distinguishing characteristic between Colorado and Idaho is that "the Colorado River system's 
ability to store approximately 60 maf, or nearly 4 years of average natural flow of the river,"6 
makes it possible to adopt a one-fill system. No one can, and neither the State nor United Water 
do, argue that any reservoir basin in the State ofldaho has the capacity to fill even one year's 
worth of the average natural flow of the Snake or Boise rivers. Indeed, the average flow of the 
Boise River is twice the storage capacity of the on-stream reservoirs, or approximately one-
eighth the capacity of the Colorado River system. By necessity, the entire flow of the Snake and 
Boise rivers enters and then leaves at some point, every reservoir in each basin. The irrigation 
season in Idaho lasts only approximately six months, and sometimes less. Under the State and 
United Water's arguments to force a 'one-fill' rule into Idaho, each reservoir would be filled and 
6 See December 2012Colorado River Basin Water Supply and Demand Study, U.S. Dept. of the Interior, found at 
http:Uwww. usbr.gov /lc/region/programs/crbstudy/flnal report/Executive%20Summary/Executive Summary FIN A 
L Dec2012.pdf, Executive Summary, p. ES-1. 
BOISE PROJECT BOARD OF CONTROL AND NEW YORK IRRIGATION 
DISTRICT'S REPLY BRIEF 5 
evacuated, and the storage and irrigation rights out of priority, often before the irrigation season 
even begins. As a result, the Boise Projects' water rights would forever be subordinated to all 
junior and future appropriators of water in Basin 63. Tirls is anathema to the very purpose for the 
construction, bought and paid for by the irrigation entities, of the storage system. 
As Justice Holden recognized in his concurrence in State Water Conservation Board v. 
Enking, 56 Idaho 722, 728-729, 58 P.2d 779, 785-786 (1936Xoverturned on alternative grounds), 
"[t]he normal flow of our streams has been appropriated, and therefore the limit of development 
by irrigation from that source has been reached. Hence the need of providing additional water by 
storage or otherwise is great[.]" The irrigators met that call and at substantial cost to them, 
constructed and paid for the Boise River reservoir system, with the aid of the Bureau of 
Reclamation. Had the State taken the same position when the water rights were licensed for 
Anderson Ranch, Arrowrock and Lucky Peak reservoirs, that it now takes, the likelihood of the 
existence of those projects would be slim. As slim as the likelihood of any future storage 
construction if the State continues to attempt to make Idaho a one-fill state. 
D. There are Established Legal Remedies for Abusive Flood Control Releases: 
A recent United States Supreme Court case, Arkansas Game and Fish Commission v. 
United States, 133 S.Ct. 511 (Dec .. 4, 2012), confirms that legal remedies exist in the event that 
Reclamation deviates from the flood control rule curves, or otherwise inappropriately release 
flood control waters that damage third parties, including the State. 
In that case, the Court held, "government-induced flooding temporary in duration gains 
no automatic exemption from Takings Clause inspection." ld. The Bureau's duty to continue to 
provide flood control releases pursuant to the State approved Boise River Water Control Manual, 
as it was amended by the Bureau and Corps of Engineers, came about in response to the State's 
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1974 Review of Boise River Flood Control Management', and will continue. Idaho law also 
provides a remedy for negligent operation of a storage reservoir. Kunz v. Utah Power & Light 
Co., 117 Idaho 901, 906, 792 P.2d 926, 931 (1990). The State's proposed scenario, whereby 
Reclamation makes reckless or manipulative flood control releases, should not allow this Court 
to be misled into adopting the State's unprecedented theory that 'refJ.ll' after flood control is 
subordinated to all junior and future rights. 
III. CONCLUSION 
This Basin Wide issue became necessary because the State argued that refill of any kind 
was not allowed without a remark on the water right that expressly authorized refill in the Basin 
01 sub-cases. The State had no authority for that proposition and quickly retreated. Now the 
State contends (again without authority) that refill is allowed under the terms of an existing water 
right, but subject to a subordination provision made out of whole cloth that is found nowhere in 
Idaho statutes or the Constitution. Switching gears, the State argues that refill is not authorized 
unless a claim is made for a beneficial use or enlargement, by which the State recognizes that the 
landowners have been using the water that has 'refilled' the reservoirs since they were built, even 
without the remark they claimed should have been inserted by the Department from the outset. 
None of these excuses can justify depriving the landowners of their right to continue to refill in 
priority. 
For all of the foregoing reasons, the Boise Project Board of Control and the New York 
Irrigation District hereby request that this Court, based on the law, policy, and past practices of 
State and all parties involved, answer the question posed in the Basin Wide Issue 17, "Does 
Idaho law require a remark authorizing storage rights to 'refill,' under priority, space vacated for 
7 See Davis Aff., Exs. 5 and 6. 
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flood control," in the negative. No remark is necessary to continue to manage and administer 
storage water rights in the State of Idaho, as they have been for the past many decades. 
Dated this 25th day of January, 2013. 
BARKER ROSHOLT & SIMPSON LLP 
/shelley M. Davis 
Attorneys for Boise Project Board of Control 
McDEVITT & MILLER, LLP 
~~ .~-;.: Cil8.tfeSF. McDevitt + 
Attorneys for New York Irrigation District 
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IN THE DISTRICT COURT OF THE FIFm JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR mE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
) 
) Subcase No. 00~91017 
) 
) BOISE PROJECT BOARD OF 
) CONTROL AND NEW YORK 
) IRRIGATION DISTRICT'S 
) MEMORANDUM IN OPPOSITION 
) TOSTATEOFIDAHO'S 
) OBJECTION AND MOTION TO 
) STRIKE _______________________________ ) 
COMES NOW, the Boise Project Board of Control and the New York Irrigation District, 
by and through their undersigned counsel, and hereby submit this Memorandum in Oppo~ition to 
the State of Idaho's Objection and Motion to Strike. Providing an explanation of the 
Department's actions in Basin 63 including judicially noticeable documents, does not co~tradict 
or undennine the parties' representations to the Court "that little, if any, factual record 
development would be necessary."1 The State does not argue that the documents and facts 
submitted are irrelevant, but only that they go beyond the scope of the briefing as the State 
1 Order Designating Basin Wide Issue, sub-case no. 00-91017, p. 5. 
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understands it. All of the facts and documents submitted by the Boise Project are judicially 
noticeable facts and documents. This court cannot decide the question "Does Idaho law r~uire a 
' 
remark authorizing storage rights to 'refill; in priority, space vacated for flood control," aqsent 
the necessary knowledge concerning the State's representations and requirements imposedion the 
Boise Project spaceholders, through the documents submitted. Therefore, the Boise Project 
hereby respectfully requests that the Court deny the State's Objection and Motion to Strike. 
I. STANDARD OF REVIEW 
"The question of whether evidence is relevant is reviewed de novo, while the decision to 
admit relevant evidence is reviewed for an abuse of discretion." Perception Const. Management 
v. Bell, 151 Idaho 250,253,254 P.3d 1246, 1249 (2011), citing State v. Schutz, 143 Idaho 200, 
202, 141 P.3d 1069, 1071 (2006). Further, ''[a] district court's improper exclusion of evidence 
will be overturned on appeal if it affects a party's substantial right." !d., citing I.R.E. 104, 
I.R.C.P. 61(a), and Burgess v. Salmon River Canal Co., Ltd., 127 Idaho 565, 574, 903 P.2d 730, 
739 (1995). 
II. ARGUMENT 
I. The Court Cannot Determine the State of Law as Urged by the State of Idaho Without 
Relevant Knowledge as to the State's Past and Current Positions Concerning the Law: 
The State, in this proceeding, has taken the position that Idaho law requires that all water 
entering a reservoir is considered stored for purposes of fulfilling the quantity element of a 
storage right, and that once water has entered the reservoir in the volume indicated on the water 
right, then that right is filled and the storage rights, including the irrigation rights that are 
satisfied from storage, go out of priority. So it is understandable then, that the State would not 
want the evidence submitted by the Boise Project to be considered by the Court in its 
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deliberations concerning the current state of the law. The Supplemental Contract, the Boise!River 
Water Control Manual, the Idaho State Water Plan Comprehensive Basin plans, the 197 4 Review 
ofBoise River Flood Control report, and the testimony of participants in sub-case 63-3618~ (the 
opinions from which were cited to repeatedly by the State in its briefing), all undermine the 
State's current position. The documents submitted by the Boise Project are relevant to the 
Court's necessary inquiry to answer the Basin Wide Issue as framed by this Court, are all subject 
to judicial notice of adjudicative facts, and should not be stricken. 
The Supreme Court recently examined the question of admissibility of evidence when the 
court has limited the scope of the proceeding, and found that where the underlying legal question 
required the admission of the excluded evidence, the district court's limitation of the scop~ of the 
matter was in error. Perception Const. Management v. Bell, 151 Idaho 250, 255, 254 P.3d 1246, 
1251 (2011). In Perception, the plaintiffhad filed an action to foreclose on a lien. Id. at 252,254 
P.3d at 1248. Prior to the trial the court issued a statement that the scope of the trial ''was limited 
to a determination of whether the value of the lien was reasonable," and excluded certain 
evidence related to whether the plaintiff had substantially performed the contract requirements in 
order to entitle it to foreclose on the lien at all. Id. at 255, 154 P.3d at 1251. The Supreme Court 
held: 
The district court's ruling precluded it from considering evidence relevant to the 
question of whether PCM substantially performed, a question directly going to the 
enforceability ofPCM's claim of lien. We therefore conclude that the district 
court erred by excluding the testimony. This error affected a substantial right of 
the Bells- namely, the right to present a defense- and we therefore conclude that 
the decision that PCM was entitled to recover on its claim of lien must be vacated 
and this matter remanded for further proceedings. 
Id In this action, exclusion of the evidence of the State's current position, when compared to the 
position that it has held in the Boise River basin for at least the last 40 years, would prevent the 
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Boise Project from protecting its continued right of priority refill in the Boise River basin 
reservoirs, affecting a substantial right of the Boise Project. 
The evidence is also indisputably relevant to the Basin Wide question to be answered in 
this proceeding. The State has taken the position that allowing· the already decreed Boise River 
storage water rights to refill in priority would constitute an unlawful enlargement of the rights. 
Idaho Code § 42-1426, adopted in 1994, waived the mandatory permit requirements of Idaho 
Code§§ 42-201 and 42-229 for "persons entitled to the use of water or owning any land to which 
water has been made ap}:mrtenant by decree, license or constitutional appropriation have, through 
water conservation and other means, enlarged the use of said water without increasing the .rate of 
diversion and without complying with the mandatory permit system adopted by the legislature.'' 
2Further I. C.§ 42-1426 explains that "[j]unior water users made appropriations based upon a 
water system that reflects these enlarged uses." /d. Based on that inquiry, the Court cannot 
determine whether any "enlargement" occurred, and if so, if it was an unlawful enlargem¢nt, 
without a review of the historical use and administration of the Boise River basin reservoirs. 
The Boise Project does not concede that any enlargement of the storage element or its 
irrigation from storage water right has taken place. The Boise Project does not exceed its 
licensed rate of diversion for its irrigation from storage water rights. However, the State now 
takes the position that any water flowing into a reservoir once a gauge has read the total 
volumetric limit for that reservoir, whether it is stored or passed for flood control purposes, 
constitutes the fulfillment of the water right pursuant Idaho law and any additional water stored 
therefore constitutes an unlawful enlargement of the right As a result, this Court must niake the 
2 Idaho Code§ 42-1426 provides that any enlargement that is shown to have been made prior to November 19, 
1987, should be represented by a separate beneficial use water right, so long as the rate of diversion is not 
increased. 
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necessary inquiry to determine whether that is the case, and the evidence supplied by the Boise 
Project in this action is relevant and refutes the State's position. The proffered evidence should 
not be stricken. The State opened the door to this inquiry, and the requirements ofl.C. § 42-1426 
require that the Court have the necessary information to make its determination concerning the 
State's arguments. 
The State also argues that there is additional water available for appropriation by future 
junior appropriators in the Boise River basin to be made from water that has historically filled 
the Boise Project water rights, and that allowing the Boise River basin reservoirs to refill in 
priority would prevent those additional appropriations from taking place. The relevant evidence 
supplied by the Boise Project from the 1974 Boise River Review of Flood Control, the Idaho 
State Water Plan Southfork Boise River Sub-basin Report, and the numerous examples of junior 
water right decrees containing limitations preventing junior water right holders from taking water 
except during flood control operations, and in some cases, specifically subordinating such rights 
to storage rights, undermine the State's position. 
The State has already stated that the Boise River basin is fully appropriated. 3 The Idaho 
Water Resource Board, in the Southfork Boise River component of the State Water Plan stated, 
"[r]eservoir water in the affected area has been judged to be fully appropriated, and therefore no 
additional consumptive uses can be pennitted.'.4 The State has not explained how the law has 
changed since 1990, when the comprehensive plan was adopted, or since 1980 when the Boise 
River reservoir system was '~udged to be fully appropriated," that would now free up additional 
water for appropriation by juniors. Without the benefit of the documentary evidence of the 
3 See Affidavit of Shelley M. Davis in Support of Opening Brief of Boise Project Board of Control and New York 
Irrigation District ("Davis Aff. "), Ex. 6, p. 21. 
4/d. 
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State's treatment of the Boise River reservoir system this Court would be in a position to make a 
legal determination at odds with existing decreed water rights, representations by the State, and 
agreements between the State of Idaho and reservoir operators. 
The State also, in its Opening Brief and again in its argument in response to the iniQ.al 
briefs of the Boise Project and other parties, takes great pains to abrogate itself of any 
responsibility for flood control or operational decisions regarding the release and distribution of 
water from the Boise River basin reservoirs, as well as all other all other reservoirs at issue in 
this proceeding. The documents supplied by the Boise Project are material and relevant to 
contradict the State's position in this regard. The Affidavit of Mary Mellema provides that "[t]he 
Boise Water Rights Accounting Computer Program is maintained and operated by the Idaho 
Department of Water Resources and is used to account for water that fills the Boise Projeet 
storage water rights. After flood control operations have occurred and the reservoirs fill tq the 
maximum reservoir level expected to occur during that irrigation season. IDWR uses the :Poise 
River Storage Program to allocate storage to various contractors and purposes."5 The Mary 
Mellema affidavit was cited frequently in the Memorandum Decision and Order on Cross 
Motions for Summary Judgment Re: Bureau of Reclamation Streamflow Maintenance Claim 
issued in sub-case no. 63-3618 on Sept. 23,2008, that the State relied upon heavily in its 
briefing. 
The State also take the position that issues of fill, refill, and accounting should be de-
coupled with the question posed in this Basin Wide issue, but a review of the relevant evidence 
submitted by the Boise Project demonstrates that fill, refill, and accounting cannot be viewed in a 
vacuum. The Boise River Water Control Manual. which succeeded the 1953 operational 
5 See Davis Aff., Ex. 3, pp. 2-3. (Emphasis added.) 
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agreement between the Bureau of Reclamation and Corps of Engineers, "after consultation :with 
the State ofldaho," and which was created as the result of the recommendations in the State's 
1974 Review of Flood Control Operations, makes it clear that all three elements, fill, refill and 
accounting, work cooperatively in order to fulfill storage water rights.6 For this Court to make its 
legal determination of the question posed in the Basin Wide issue, without the benefit of such 
relevant evidence could lead to a result that contradicts the decreed storage water rights, and the 
decreed rights to irrigation from storage in Basin 63. 
Furthennore, the State itself made numerous citations to similar factual documents in its 
briefmg, but did not supply the documents. In its opening brief the State references the Iru(ho 
State Water Plan at p. 13, the Memorandum Decision and Order on Cross Motions for Summary 
Judgment Re: Bureau of Reclamation Streamflow Maintenance Claim issued in sub-case no. 63-
3618 on Sept. 23, 2008, at p. 20-21, the Order on Motion to Alter or Amend Judgment in sub-
cases 01-217, 218, and 4024, et seq., at p. 25, it references the storage contracts at p. 28, but 
rather than provide the contracts it cites to the 62-3618 Summary Judgment Order once again, 
and cites the deposition of Anthony Olenichak at p. 30. In its Response Brief the State once 
again cites Mr. Olenichak's affidavit submitted in the Basin 01 sub-cases at p. 12, cites the court 
to court files for sub-case nos. 63-5262,01-4052, 01-4056, and 21-4256 at p. 12, and cites this 
Court to Exhibit "E" to the Eagle Decrees at p. 26 of its brief. 7 
United Water, in its Response Brief, used similar tactics. It referenced the Memorandum 
Decision and Order on Challenge in SRBA sub-case no. 36-8099, at p. 3 and 9, the water right 
decree for water right no. 63-3618 at p. 4, a decree for water right no. 37-19740, and a p~it for 
6 See Davis Aff., Exs .. 1, 3, 4, 5, 6 p. 21, 7, 8, 9, and 10. 
7 See State ofldaho's Opening Brief in sub-case no. 00-91017, and State ofldaho's Response Brief filed in the same 
action. 
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water right no. 65-13466 at p. 5, a decree for water right no. 37-19825 at p. 7, as well as citations 
to the documents supplied by the Boise Project at p. 11.8 None of the documents supplied by the 
Boise Project in support of the arguments contained in its briefing deviate in substance or content 
from the documents cited by both the State and United Water, but the Boise Project supplied the 
documents for the Court's convenience in reference. 
ill. CONCLUSION 
The Boise Project supplied only relevant and judicially noticeable documents in support 
of its Opening Brief. Without the benefit of such documents the Court could be put in a position 
to analyze and decide the law regarding this issue in a manner that contravenes already decreed 
water rights in Basin 63. The State itself has relied upon similar types of documents in support its 
argument, but simply did not supply them to the Court for reference. For all of these reasons, the 
State's Objection and Motion to Strike should be denied. 
Dated this 25th day of January, 2013. 
BARKER ROSHOLT & SIMPSON LLP McDEVITT & MILLE~ LLP 
~Shelley M. Davis 
L~-)~ 
/Charles F. McDevitt --=::::;;.r/ / 
Attorneys for Boise Project Board of Control Attorneys for New York Irrigation District 
8 See United Water's Response Brief filed in sub-case no. 00-91017. 
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By ____ , 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 0 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FAL 
InReSRBA 
) 
) Subcase No. 00-91017 
) 
Case No. 39576 
) BASIN-WIDE ISSUE 17 
) 
) IDAHO POWER COMPANY'S REPLy 
) BRIEF ____________________________ ) 
COMES NOW, the Idaho Power Company ("IPC"), by and through its attorney o~ 
record, and pursuant to this Court's ORDER DESIGNATING BASIN-WIDE ISSUE and: 
AMENDED SCHEDULING ORDER, hereby files Idaho Power Company's Reply Brief bn 
Basin-Wide Issue 17. 
As an initial matter, the State does not take issue with any of IPC's argwnents in i1s 
Response Brief. Notably, the State reaffirms its position that .. Idaho law allows storage 'refill' 
that exceeds the quantity element that is not under priority and that no remark or separate rwater 
right is required for such purposes." State 's Response Brief, at 4 (emphasis in original). Because 
! 
IPC's storage water rights at the Hells Canyon Complex (HCC) are subordinated, the Sta~e's 
position on refill should not conflict with the project's refill operations. Horwever, the 
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I 
i 
subordination provisions in the HCC water rights, which were specifically negotiated with ~e 
State at the time of the original project licensing under the Federal Power Act (FP A) in 19~5, 
subordinate the project water rights to upstream, but not downstream uses. The project has 1been 
operating under those provisions for over 50 years. A literal application of the State's refilll 
restriction would now expand those subordination provisions to include a subordination to! 
downstream interests. This the State cannot do. 
Additionally, the State's reluctance to recognize the relationship between federally; 
mandated flood control releases and state water rights creates another potential conflict be~ween 
I 
IPC's FPA license for the HCC and its state water rights. Article 42 of the 1955 FPA liceJ/tse for 
I 
the HCC requires IPC to operate the HCC project in the interest of flood control. These / 
operations are neither voluntary nor discretionary, but are directed by the U. S. Army Corps of 
Engineers (Corps): 
From December 1 to June 30, the Corps directs flood control operations of 
Brownlee reservoir as part of system flood control operations for the Columbia 
River projects to contain winter, spring and early summer flood waters from 
inundating the main downstream flood damage center located in the Portland-
Vancouver metropolitan area. 1 
In 1983, the Idaho Supreme Court recognized that the Federal Power Act includesithe 
I 
right to impose flood control operations on hydropower licensees. Idaho Power Co. v. Stbte, By 
& Through Dept. of Water Res., 104 Idaho 575, 585, 661 P.2d 741, 751 (1983) (the Sw~ Falls 
I 
decision). In that decision, the Court explained: 
The Federal Power Act was passed by Congress in 1920, but it had its roots in th~ 
philosophies ofTheodore Roosevelt's administration that the country's natural r 
resources should be developed in an orderly manner and water resources should / 
be developed by a single governmental agency responsible for coordinated I 
planning of flood control, navigation, hydropower, irrigation, and waterway 
improvements .... 
1 Final Environmental Impact Statement {August 2007), pg. 637; Hells Canyon Hydroelectric Project, FERC Project 
No. 1971~079. Federal Energy Regulatory Commission. 
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The central purpose of the Federal Water Power Act was to provide for the 
comprehensive control over those uses of the Nation's water resources in which 
the Federal Government had a legitimate interest; these uses included navigation, , 
irrigation, flood control, and, very prominently, hydroelectric power-uses which, 
while unregulated, might well be contradictory rather than harmonious. 
I 
Idaho Power v. State, 661 P.2d at 750-751 (quoting Federal Power Comm'n v. Union Eleqtric 
I 
Co., 381 U.S. 90, 98, 85 S.Ct. 1253, 1257, 14 L.Ed.2d 239 (1965)). 
The Idaho Supreme Court has thus fully recognized the interplay of federal law anp state 
' 
water law in the regulation of the Snake River. The specter raised by the State of the fedetal 
government interfering with the State's management of the Snake River ignores more than a 
century of actual operations on the river and contravenes longstanding statutory and judicial 
authority. Furthermore, as IPC has made clear throughout this briefing, any assertion of ! 
supremacy made by the State over reservoirs under PERC's jurisdiction will fail as a ma~er of 
I 
law under the preemption doctrine. California v. F.E.R. C., 495 U.S. 490 ( 1990); First lora 
Hydroelectric Coop v. Federal Power Commission, 328 U.S. 152 (1946). The Idaho Supteme 
Court avoided this issue in the Swan Falls decision: 
[W]e need not reach the more delicate issues of federalism that might arise fronll 
an FPC authorization for one form of water rights at a licensed project, and th~ 
state, in the exercise of its authority, expressly authorizing a greater or lesser form 
of water right. ' 
Idaho Power v. State, 661 P.2d at 754. 
The State's argument that "refill" following flood control promotes "waste" puts pus 
Court directly into the middle of these important and delicate issues of federalism. See ~ate's 
Response Brief, at 6, 8, 23-24. Fortunately, the Court need not wade into the morass, as tt may 
simply affirm that refill after flood control can take place in priority subject to the existing 
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subordination provisions. As the Swan Falls decision makes clear, flood control has long been 
recognized in this State as an important part of water management, particularly of reservoirs 
subject to a license under the Federal Power Act2 
DATED this 25th day of January, 2013. 
~esC. Tucker 
I 
2 Other federally authorized storage projects within Idaho may also be operated to provide substantial flood control 
benefits under other federal laws. 
IDAHO POWER COMPANY'S REPLY ON BASIN-WIDE ISSUE 17 4 
CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this 25th day of January, 2013, I caused to be served~ true 
and correct copy of the foregoing IDAHO POWER COMPANY'S REPLY ON BASIN7 
WIDE ISSUE 17 to be mailed via U.S. Mail, postage prepaid, to the following: f 
Filed with the SRBA Court via Hand Delivery and U.S. Mail. 
Idaho Department ofWater Resources 
P.O. Box 83720 
Boise, ID 83 720-0098 
Jerry R. Rigby 
P.O. Box 250 
Rexburg, ID 83440-0250 
Randall C. Budge 
Candice M. McHugh 
P.O. Box 1391 
Pocatello, ID 83201 
Josephine P. Beeman 
409 W. Jefferson St. 
Boise, ID 83702 
Scott L. Campbell 
101 S. Capitol Blvd., lOth Floor 
P.O. Box 829 
Boise, ID 83 701-0829 
W. Kent Fletcher 
Fletcher Law Office 
P.O. Box 248 
Burley, ID 83318 
Charles F. McDevitt 
McDevitt & Miller 
420 Bannock St. 
P.O. Box 2564 
Boise, ID 83701 
Isaac Keppler 
Capitol Law Group 
101 Main Street 
P.O. Box 32 
Gooding, ID 83330 
U.S. Department of Justice 
Division of Env. & Natural Resources 
550 W. Fort Street, MSC 033 
Boise, ID 83706-1234 
Michael Orr 
Attorney General's Office 
P.O. Box 83720 
Boise, ID 83720-0098 
C. Tom Arkoosh 
P.O. 2900 
Boise,ID 83701 
Travis L. Thompson 
Paul L. Arrington 
Barker Rosholt & Simpson 
P.O. Box485 
Twin Falls, ID 83303-485 
Michael P. Lawrence 
Givens Pursley LLP 
P.O. Box 2720 
Boise, ID 83701 
IDAHO POWER COMPANY'S REPLY ON BASIN-WIDE ISSUE 17 5 
Craig D. Hobdey 
125 5th Ave. 
P.O. Box 176 
Gooding, ID 83330 
IDWR Document Depository 
P.O. Box 83720 
Boise, ID 83720-0098 
Bryce Farris 
Daniel V. Steenson 
455 S. Third St. 
P.O. Box 2773 
Boise, ID 83701-2773 
Albert P. Barker 
Shelley M. Davis 
P.O. Box 2139 
Boise, ID 83701-2139 
IDAHO POWER COMPANY'S REPLY ON BASIN-WIDE ISSUE 17 6 
Scott L. Campbell, ISB No. 2251 
Andrew J. Waldera, ISB No. 6608 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
101 S. Capitol Blvd., lOth Floor 
Post Office Box 829 
Boise, Idaho 83701 
Telephone (208) 345-2000 
Facsimile (208) 385-5384 




DIS~AICT qquRT~ SABA -
County ~f~~~ug•c1lal Distnct ... •n ra Is • State of Idaho 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
Basin-Wide Issue 17 
Subcase No.: 00-91017 
PIONEER IRRIGATION DISTRICT'S REPLY 
BRIEF 
Pioneer Irrigation District ("Pioneer"), by and through undersigned counsel of 
record and pursuant to SRBA Administrative Order 1 {"A01 ")Section 16, the Court's Order 
Designating Basin-Wide Issue (filed September 21, 2012-the "Designating Order"), and the 
Court's 2nd Amended Scheduling Order (filed November 20, 2012), hereby submits this Reply 
Brief in the above-captioned matter. 
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I. 
INTRODUCTION 
On January 11, 2013, several of the parties to this proceeding filed Response 
Briefs, including United Water Idaho ("UWID") and the State of Idaho ("State"). The State, and 
those seemingly in agreement with it (UWID and the Upper Valley Water Users), ignore (or 
continue to ignore) that beneficial use of water is the ultimate measure of a water right-without 
it, no valid water right exists. Further, the State continues to mischaracterize the record 
concerning the consideration of the "refill" issue in Basin 63, specifically with regard to the 
disposition of water right no. 63-05262. Finally, the State's preferred approach to resolving this 
matter (through administrative water right application protests and contested case proceedings) 
invites perpetual and needless litigation depending upon how the Court rules in this matter. 
II. 
ARGUMENT 
A. End Beneficial Use, Not Diversion, Determines The Existence Of A Valid 
Water Right 
The State, and those in agreement with it, argue that the diversion and storage of 
water in excess of the "Quantity" element of a storage water right impermissibly constitutes an 
enlargement, creates an un-quantified (i.e., open-ended) water right, and promotes waste. See, 
e.g., State's Response Brief, pp. 4-8; 23-26, and UWID's Response Brief, pp. 3-8; 15-17. The 
State also contends that the irrigation entities' arguments regarding "fill" and "refill" are beyond 
the scope of this proceeding. State Response Brief, pp. 28-31. 
There is nothing un-quantified regarding the "Irrigation from Storage" water 
rights at issue in this matter, and the availability and release of stored water for beneficial use 
(implicating the question of "fill" versus "refill") forms the core of this Basin-Wide Issue. 
Without "Irrigation Storage" and subsequent stored water releases accomplishing "Irrigation 
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from Storage," there is no irrigation beneficial use. Without irrigation beneficial use (or the 
release of stored water for that purpose) there is no satisfaction of the "Irrigation from Storage" 
element of the water rights and the rights, therefore, remain in priority. One cannot "refill" what 
has not been "filled" (or satisfied) in the first place. 
The State (and others) incorrectly view the "Quantity'' element of the Bureau of 
Reclamation storage water rights in a vacuum, and as being wholly determinative of the measure 
of the storage water rights. However, the State (and others in agreement with it) inexplicably 
ignore the beneficial use ("Irrigation from Storage") component of the water rights and the 
express quantity of water dedicated to that end beneficial use. 
Using water right no. 63-00303 as an example, the Quantity element of the water 
right reads: "271600.00 AFY." However, the water right also contains two other express 
quantity provisions as well: (a) "Irrigation Storage" (271600.00 AFY); and (b) "Irrigation from 
Storage" (271600.00 AFY). Accordingly, "Irrigation from Storage" use is entitled to a annual 
quantity of271600.00 AFY under the water right. 
Idaho law requires the diversion and beneficial use of water to create a valid water 
right. See, e.g., State v. U.S., 134 Idaho 106, 111 (2000); see also, U.S. v. Pioneer lrr. Dist., 144 
Idaho 106, 113 (2007). Storage, in and of itself, is not a recognized beneficial use of water. 
Instead the act of "storage" facilitates and serves a recognized beneficial use, such as irrigation in 
the case of water right no. 63-00303. Without the storage and release of"271600.00 AFY" of 
water for irrigation purposes, the "Irrigation from Storage" component of the water right goes 
unsatisfied (i.e., remains unfilled). Therefore, the "Irrigation from Storage" component of the 
right remains in priority against all other junior rights. See Pioneer, 144 Idaho at 110 (emphasis 
added) (wherein the Idaho Supreme Court noted that Idaho's beneficial use "theme" dovetails 
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with federal Reclamation Act, which provides that "beneficial use shall be the basis, measure, 
and limit of the right."). 
Moreover, there is nothing un-quantified or open-ended about the ''Irrigation from 
Storage" component of the water rights. Again, and using water right no. 63-00303 as an 
example, irrigation beneficial use under the right is capped at "271600.00 AFY" per year. 
Unless and until that express quantity cap is exceeded, there is no enlargement. 
B. This Court Did Not Address "Refill" In The Context Of Water Right 
No. 63-05262 
The State questions the "credibility" of the irrigation entities' arguments, 
including those of Pioneer, on the basis that this Court previously considered and denied "refill" 
claims submitted by the Bureau of Reclamation years ago. State's Response Brief, pp. 11-13; 
15-16. Only the State's credibility is impugned in this regard. 
As Pioneer and other irrigation entities painstakingly explained within their joint 
Memorandum in Support of Motion to Consolidate Issue Regarding "Refill" of Bureau of 
Reclamation Storage Rights ("Memo") filed July 11, 2012: 
The State improperly asserts the Bureau's 1983 statutory 
Arrowrock "refill" claim, filed with JDWR four years before the 
SRBA commenced, became adjudication claim no. 63-5262. The 
Bureau did not use or reference the term "refill" when it filed its 
subsequent SRBA claims in 1988 and 1989. Consequently, 
contrary to the State's contentions, the "refill" issue was not 
decided (and could not be decided) by the SRBA Court in the 
context of the Arrowrock subcases. See Affidavits ofTiffiny 
Hudak ("Hudak Aff.") and Scott L. Campbell ("Campbell Aff.") at 
W 7 and 2, respectively. Neither the SRBA claims for, nor the 
recommendations of, water right nos. 63-5262 and 63-303 
contained any use of, or reference to, the term "refill." 
At best, the State's arguments regarding the SRBA disposition of 
claim no. 63-5262 are sloppy. At worst, and more troubling, is the 
fact that the State's mischaracterizations appear intentional. While 
footnote 8 of the State's Amicus Opposition supposedly cites to 
records supporting its claim no. 63-5262 "refill"-based 
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contentions, the Second Affidavit of Michael C. Orr fails to attach 
the IDWR backfile or SRBA claims for water right no. 63-5262. 
Instead, the only records contained within the Second Orr Affidavit 
specifically related to claim no. 63-5262 are the pre-SRBA 1983 
statutory claim and related correspondence found at Exhibit 4 of 
the affidavit. 
Counsel for Pioneer Irrigation District checked with Mr. Orr's 
office to ensure that it had a complete set of the pertinent Orr 
affidavit exhibits. Hudak Aff., ~~ 4-6. Mr. Orr's office provided 
counsel for Pioneer with a new, replacement set of the pertinent 
affidavit exhibits (Exhibit Nos. 19, 21, and 23). Id., ~ 6. The 
replacement set of exhibits provided by Mr. Orr's office were 
identical to those previously served and likewise failed to include 
the SRBA claims for water right 63-5262. /d. Thus, the SRBA 
claims for water right no. 63-5262 were neither cited correctly by 
Mr. Orr, nor provided to the Court in the Basin 01 subcases. True 
and correct copies of the SRBA claims for water right no. 63-5252 
are attached to the Hudak Affidavit. See Hudak Aff., Ex. B. The 
SRBA claims demonstrate the clear absence of any reference to 
"refill" of storage water in Arrowrock Reservoir. 
The State's reference to, and use of, the Notice of Clarification 
signed by Pioneer Irrigation District ("Pioneer") in Consolidated 
S ubcase No. 91-63 also mischaracterizes the record and the 
purpose of the document. Campbell Aff., ~ 9. Pioneer's 
declination to "re-open" the SRBA Court's disallowance of claim 
63-5262 had nothing to do with the "refill" issue, nor could it, 
because the underlying SRBA claim for the water right did not 
raise the issue. Id. Instead, Pioneer's participation in the Notice 
for Clarification was for the purpose of recognizing that the 
Department (and, subsequently, the SRBA Court) combined claim 
nos. 63-303 and 63-5262, rendering claim no. 63-5262 
unnecessary. Id. Thus, Pioneer, among others, was clarifying that 
the disallowance of claim no. 63-5262 was acceptable, and that it 
would continue to prosecute its beneficial ownership claims in the 
remaining Basin 63 storage claim subcases consolidated in 
Subcase No. 91-63. Id. 
SRBA Claim No. 63-5262 was not disallowed by IDWR or the 
Court because it constituted an improper "refill" claim. Rather, the 
claim was disallowed because it was combined with, and in the 
parlance of the pertinent IDWR Director's Report 
recommendation: "RECOMMENDED AS RIGHT NO. 63-303." 
Campbell Aff., Exs. A and F. 
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Contrary to the State's erroneous, unsupported assertions, the 
"refill" issue was not addressed in the context of the Arrowrock 
subcases. Likewise, Pioneer did not acquiesce to any such refill 
determination via the cited Notice of Clarification. Nonetheless, 
the State represented otherwise to this Court on two separate 
occasions (in its Amicus Opposition (p. 4), and again in its 
Summary Judgment Reply (pp. 25; 52-54)) in the Basin 01 
subcases. Such actions are unconscionable. 
Memo, pp. 9-11. Without ever having addressed Pioneer's presentation of the issue, let alone 
contending that Pioneer's rendition of the SRBA history of water right no. 63-05262 is wrong, 
the State continues to represent that the Bureau of Reclamation filed a "refill"-based claim for 
water right no. 63-05262, and that this Court disallowed that claim as impermissible. State's 
Response Brief, pp. 12-13 (including footnote no. 8). 
To the extent the State contends that the "refill" issue "was on the table" in the 
SRBA proceedings in Basin 63, and that this Court rejected (disallowed) those "refill"-based 
claims, that contention is wrong. And, the State's assault on Pioneer's credibility is equally 
unfounded and wrong. Pioneer's res judicata, collateral attack, and law ofthe case-based 
arguments in this proceeding are both valid and supported by the record.' 
C. The State's Proposed Administrative Remedy Invites Needless Litigation 
The State argues that neither the Bureau of Reclamation nor the irrigation entities 
should fret over the development of future water rights because Idaho Code Section 42-203A 
provides the opportunity to protest future water right applications and address the same in the 
context of a contested case proceeding. State's Response Brief, p. 17. While that is one option 
available to concerned parties such as Pioneer, that option is needlessly litigious and wasteful. 
1 The State's comments impugning the credibility of Pioneer's arguments are neither 
appropriate, accurate, or helpful to the resolution of this Basin-Wide Issue. The fact that the 
State has left Pioneer's prior briefing of the issue unrebutted, speaks for itself. 
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The question addressed in this Basin-Wide Issue is: "Does Idaho law require a 
remark authorizing storage rights to 'refill,' under priority, space vacated for flood control?" 
Designating Order, p. 7. Pioneer asserts the answer is that no remark is necessary because 
reservoir space evacuated for flood control or other non-irrigation-related purposes does not 
satisfY the express "Irrigation from Storage" component of the water rights. End beneficial use 
of a storage water right is determinative ofthe right's ultimate satisfaction and of its priority 
ordering because end beneficial use of the right is determinative of its legal existence as a 
threshold matter. Accordingly, no remark authorizing "refill" is necessary because there is no 
need to "refill" what has not been filled and satisfied in the first place. 
Addressing the above-referenced question accordingly, rather than avoiding it in 
favor of some future administrative proceeding, offers the parties, including junior water right 
holders, certainty with respect to where they stand. A decision on the matter also has the 
potential to avoid countless administrative protests and corresponding contested case 
proceedings in the future. Thus, while Idaho Code Section 42-203A may provide one means of 
attempting to protect against the further erosion of storage water rights in the future, it is hardly 
an efficient or economical vehicle for doing so. Pioneer respectfully requests that the Court not 
leave the determination of what it perceives as primarily a legal question to a piecemeal and 
endless administrative process as the State suggests. Instead, Pioneer hopes the Court addresses 




Idaho law does not require a remark authorizing priority "refill" of reservoir space 
evacuated for flood control purposes. Neither "storage," nor "flood control" are beneficial uses 
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of water, though flood control releases are a valuable and necessary component of prudent dam 
and reservoir management. Unless and until water is stored and released (made available) for the 
decreed beneficial use up to the use's corresponding quantity as expressly prescribed in a water 
right, the water right goes unsatisfied and remains in priority. Diversion of water to storage 
alone is only part of the equation. Beneficial use of the water stored is what perfects and 
validates a storage water right under Idaho law. Without it, there is no water right to own, let 
alone administer. 
DATED this 'l~day of January, 2013. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FIELDS, CHARTERED 
orneys for Pioneer Irrigation District 
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Il\ THE DISTRICT COURT OF THE FIFTH JUDICL'\L DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COu'NTY OF TWIN FALLS 
InRe SRBA 
Case No. 39576 
) 
) Basin-Wide Issue 17 
) Subcase No. 00-91017 
) 
) STATEOFIDAHO'S 
) REPLY BRIEF 
INTRODUCTION 
The State ofldaho ("State"), by and through its counsel of record, hereby submits 
its reply brief on the basin-wide issue designated by this Court: "Does Idaho law require 
a remark authorizing storage rights to 'refill,' tmder priority, space vacated for flood 
control?" Order Designating Basin-Wide Issue (Sept 21, 2012) ("Order"), at 7. 
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Stripped of hyperbole and ambiguous terms such as "refill" and "one-fill," the 
issue in this case reduces to a garden"variety question of law that has been raised and 
resolved munerous times in Idaho. The briefing in this proceeding confim1s that the real 
and basic issue is nothing more than how much water is appropriated under an Idaho 
storage water right, and is this quantity measured at the point of diversion or the place of 
use. Well-established Idaho law provides an unambiguous answer to this question: the 
quantity element of an Idaho storage water right defines a firm and fixed legal limit on 
the amount that may be diverted under the priority of the right in a given year. Thus, it is 
clear that Idaho law prohibits a remark that would authorize "refill." under the priority of 
a storage water right, in excess of the quantity element of the right. 
ARGUMENT 
I. THE PETITIONERS' ARGUMENTS WOULD RESULT IN AN 
ENLARGMENT AND AN UN-QUANTlFIED STORAGE WATER RIGHT. 
The Petitioners1 disagree with the State's position that allowing priority storage 
"refill" diversions in excess of the quantity element of a storage water right results in an 
enlargement and an un-quantified water right? The Petitioners' arguments fuil as a 
matter of law and confirm rather than refute the State's legal position. 
1 As used herein, the term 1'Petitioners" refers to the Surface Water Coalition~ Pioneer hrigation District, 
the Ditch Companies, the Boise Project Board of Control, New York Irrigation District, and the United 
States Bureau of Reclamation ("Bureau"). While only some of these entities si!,'lled the Petition To 
Designate Basin-Wide Issue (Jun. 8, 20 12), all of them supported the petition. Each of the Petitioners filed 
response briefs in this proceeding on January 11, 2013. Surface Water Coalition Response To State Of 
Idaho's And Upper Volley Water Users' Opening Brief(Jan. 11, 2013) ("Coalition Response Brief'); 
Board Of Control And New York Irrigation District Response To State's Opening Brief (Jan. II, 2013) 
("Board Of Control Response Brief'); The United States' Response Brief On Basin-Wide Issue No. 17 (Jan. 
11, 20 13) ("Bureau Response Brief'); Response Brief Of Ditch Companies In Basin-Wide Issue 17 (Jan. 11, 
2013) ("Ditch Companies Response Brief'); Pioneer Irrigation District's Response Brief(Jan, II, 2013) 
("Pioneer Response Brief'). Idaho Power Company and United Water also filed response briefs. Idaho 
Power Company's Response To The State Of Idaho's Opening Brief (Jan. !1, 2013) ("fPC Response 
Brief'); United Water's Response Brief(Jan. 11, 2013). 
2 State Of Idaho's Opening Brief (pee. 21, 2012) ("State's Opening Brief'), at I 0-13; State Of Idaho's 
Response Brief(Jan. 11, 2013) ("State's Response Brief'), at 7-8. 
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A. The Argument That A Storage Water Right Must Be Administered To 
Satisfy Its "Purpose Of Use" Is Contrary To The Idaho Code And Idaho 
Supreme Court Decisions. 
The Petitioners contend that a storage water right \vith an "Irrigation from 
Storage" purpose of use is not satisfied or "filled" until the amount actually used, 
available, or released for irrigation reaches the annual volume in the quantity element. 
See, e.g., Coalition Response Brief at II ("there is no enlargement ... since the amount 
of water ... available for beneftcial use remains the same as that reflected on the quantity 
element")? Thus, the Petitioners argue, distributions to a storage water right must satisfy 
the "purpose of use" element, see, e.g., Coalition Response Brief at 15 ("Distributing 
water to a storage water right in priority to satisfy the water right's purpose of use is 
required by Idaho law"),4 and such distributions must be measured by reservoir releases 
or by the ammmt of water actually used by irrigators or "available" to them. See, e.g., 
Pioneer Response Brief at 4-5 ("Consequently, the administration of 'irrigation from 
storage' water rights is ultimately determined by the releases of water from a reservoir 
(i.e., storage) for irrigation purposes.") (emphasis in original).5 
These arguments incorrectly presume that it is the responsibility of the 
Waterrnaster and/or Director to ensure that the full quantity of a storage water right is 
beneficially used, and that junior water rights must be curtailed if full beneficial use 
' See also Ditch Companies Brief at 5 ("the quantity element is never satistled if the water is not ... 
beneficially used"): Pioneer Response Brief at 3-4 ("Provided that stored water releases from the reservoirs, 
for irrigation purposes, do not exceed the quantity descripror(s) contained within any given storage right, 
there can be no enlargement. . . . the quantity descriptor, and the water right's corresponding 
administration, is driven by end irrigation use") (emphasis in original); Board Of Control Response Brief at 
6 ("the spaceholders' actual 'irrigation storage' and 'inigation from storage' does not exceed the total 
quantity on the water right."). 
4 See also Pioneer Response Brief at 4 ("the proper administration of water rights is detennined by the end 
benet! cia! use of the storage water"): Ditch Companies Response Brief at 8 (arguing that "beneficial use of 
the stored water" is the basis upon which storage water rights are "quantified, accounted for, and 
administered"). 
5 See also Ditch Companies Response Brief at ll ("there still must be a diversion and beneficial use for the 
intended beneficial use in order for the right to be satisfied and until it is it remains in priority"). 
STATE OF IDAHO'S REPLY BRIEF- 3 
under a senior storage water right is not achieved.6 Under Idaho law, the responsibility of 
maximizing beneficial use under a water right lies with the right holder. 
Application to beneficial use is an individual matter not collective. Each 
user must apply his water to a beneficial use and is solely responsible 
therefore and subject to deprivation if he does not. One user cannot by his 
neglect forfeit another's right, nor can he be held responsible for another's 
neglect. 
Ray/ v. Salmon River Canal Co., 66 Idaho 199,208, 157 P.2d 76, 80-81 (1945); see also 
Am. Falls Reservoir Dist. No. 2 v. Idaho Dept. of Water Res., 143 Idaho 862, 880, 154 
P.3d 433, 451 (2007) ("AFRD2") (Neither the Idaho Constitution, nor statutes, permit 
irrigation districta and individual water right holders to waste >vater or unnecessarily 
hoard it without putting it to some beneficial use."). 
Idaho law also forecloses the Petitioners' argument that the quantity of a storage 
water right is measured by reservoir releases or by the amount actually used or 
"available" for irrigation. The Idaho Code specifically provides that the "quantity" of a 
water right "shall be ... measured at the point of diversion." Idaho Code§ 42-110. This 
provision was enacted in 1899, and like the rest of Title 42, is intended "to further the 
state policy of securing the maximum use and benefit of its water resources." Nettleton v. 
Higginson, 98 Idaho 87, 91, 558 P.2d 1048, 1052 (1977). The Idaho Supreme Court has 
repeatedly held that the quantity element of a water right is strictly a measure of the 
amount of natural t1ow diverted from the public supply, not the amount beneficially used. 
See. e.g., Glenn Dale Ranches, Inc. v. Shaub, 94 Idaho 585, 588, 494 P.2d 1029, 1032 
6 See Coalition Response Brief at 20 (''out-oGpriority diversions by junior \Vater rights can and do cause 
unlawful shortages to a senior storage water right"). 
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(1972) ("waters appropriated will be measured for their sufficiency from the point of 
diversion, not at the place of use.")7 
The requirement of measuring a water right by the right holder's diversions is a 
corollary of the "spirit and policy of our constitution and laws, as well as ... public 
policy" against permitting "the wasting of our waters." Stickney v. Hanrahan, 7 Idaho 
424,435,63 P. 189, 192 (1900). "[E]very act on the part of any individual claimant that 
tends to waste water is to be discouraged rather than encouraged. The necessity of 
measuring ... at the point of diversion from the natural stream ... is apparent." Id.; see 
also id. at 433, 63 P. at 191("This is matter of necessity, demanded by public policy. It is 
the policy of the law to prevent the wasting of water."). 
The Petitioners nonetheless argue that priority storage "refill" in excess of the 
quantity element of a storage water right is only "an unlav.ful diversion of water, not an 
'enlargement' of the water right." Coalition Response Brief at 5. The Petitioners' 
concession that "refill" diversions in excess of the quantity element of a storage water 
right are "unlav.ful" is consistent with the State's position that Idaho law does not 
authorize priority storage "refill" in excess of the quantity element of a storage water 
right. The distinction the Petitioners attempt to draw between ''unlawntl diversions" and 
an "enlargement" is illusory for purposes of this proceeding. As the Idaho Supreme 
Court has held, '"[a]n increase in the volume of water diverted is an enlargement."' City 
of Pocatello v. Idaho, 152 Idaho 830, 835, 275 P.3d 845, 850 (2012) (citation omitted), 
7 See Basinger v. Taylor, 30 Idaho 289, 164 P. 522, 525 (1917) ("must be measured. , , at the point of 
diversion"); Bennett v. Nourse, 22 Idaho 249, 125 P. 1038, 1040 (1912) ("must be measured at the point of 
diversion"); Stickney v. Hanrahan, 7 Idaho 424, 433 63 P. 189, 192 (1900) ("must be measured at the point 
where such water is diverted from the natural channel of the stream"); see also Wells A. Hutchins, The 
Idaho Law Of Water Rights, 5 lDA.LtO LAW REVIEW I, 41 (1968) (wThe Idaho water-rights statute provides 
that the holders of decreed rights are entitled to have their water measured at the point of diversion; and the 
supreme court likewise has so held.") (footnotes omitted). 
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(emphasis added); see also Barron v. Idaho Dept. of Water Res., 135 Idaho 414,420, 18 
P.3d 219,225 (2001) ("Enlargement includes increasing the amount of water diverted or 
consumed to accomplish the beneficial use.") (emphasis added). Idaho law prohibits 
enlarging the volume of water that may diverted under the priority of a water right, and 
the Petitioners have conceded this point. 
The Petitioners have also conceded that "[t]he natural flow user has no legal right 
to divert more water than is authorized by the terms of his water right." Coalition 
Response Brief at 5. Like all other state law-based water rights adjudicated in the SRBA, 
the "storage water rights" that are the subject of this proceeding are natural flow rights: 
they authorize the diversion of natural flow into a storage reservoir. 8 Thus, even under 
the Petitioners' arguments, the holder of a state law-based water right for storage 
purposes has no legal authority to divert, tmder priority, an amount that exceeds the 
quantity element ofthe right. 
:>.1oreover, administering a water right to satisfy its "porpose of use" element 
could result in an ambiguity when the storage water right identifies several purposes of 
use, and the sum of the individual volumes authorized for each use exceeds the quantity 
element. For instance, as this Court noted, the Director's recommendation ±or the 
Palisades water right (1-2068) included "Power From Storage" and "Irrigation From 
Storage" in the purposes of use, and authorized use of the entire armual quantity of 
1.2m.AF for each use, i.e., a sum of 2.4mAF. Order at 3 n.5. under the Petitioners' 
' The term ''storage water right" can refer to either state law-based water rights to divert natural flow into a 
reservoir for storage purposes, or to rights to receive stored water distributions from a reservoir. "Stored 
water" is not natural flow but rather the property of the appropriator. Idaho Code§ 42-110; AFRD2, 143 
Idaho at 879, 154 P.3d at450; Washington County lrr. Dist. v. Talboy, 55 idaho 382, 389,43 P.2d 943, 945 
(1935); Ray/, 66 Idaho at 208, 157 P.2d at 80; compare Chapter 6, Title 42, Idaho Code ("Distribution Of 
Water Among Appropriators") with Chapter 8, Title 42, Idaho Code ("Distribution Of Stored Water"). 
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argument that the "purpose of use" is the basis for distributing water to the right, this 
difference in the total volumes in the quantity element and the purpose of use element 
leads to an administrative ambiguity, and in some circumstances could effectively enlarge 
the quantity element. 
B. The Argument That A Storage Water Right Is Quantified By "Reservoir 
Capacity" Or "Physical Fill" Is Contrary To Idaho Law. 
The Petitioners further argue that authorizing flood control "refill" under priority 
does not result in an open-ended, un-quantified right because a storage water right "is 
defined by what quantity is needed to physically 1111 the empty flood control space," and 
is quantified by "reservoir capacity." Coalition Response Brief at 12. These contentions 
are contrary to Idaho law. The Idaho Supreme Court has held it is "essential" that an 
Idaho water right be "defin[ed] in tenus of quantity of water per year," A&B Irr. Dist. v. 
ICL, 131 Idaho 411, 416, 958 P.2d 568, 573 (1997), not by the quantity "needed to 
physically fill the empty flood control space." Coalition Response Brief at 12. 
"Reservoir capacity" is not an element of an Idaho water right, and water rights for 
storage purposes are quantified by "acre-feet per year," not "reservoir capacity" or 
"physical fill" of the reservoir, Idaho Code §§ 42-1411(2); 42-1409(l)(c); City of 
Pocatello v. State, !52 Idaho 830, 839, 275 P.3d 845, 854 (2012). A storage water right 
is no more quantified by the "capacity" or "physical fill" of a reservoir than an irrigation 
water right is quantified by the capacity or physical fill of a canal system9 
9 No appropriator may lawfully divert in excess of the capacity ofthe diversion, storage and/or conveyance 
works. See Idaho Power Co. v. State. 104 Idaho 575, 578,661 P.2d 741, 744 (1983) ("it is undisputed that 
the Swan Falls power plant's hydroelectric capacity is 8400 cfs, and therefore the water rights at Swan 
Falls are limited to 8400 cfs"). But this pilysicallimit does not also constitute an entitlement to physically 
fill the system if doing so would exceed the licensed or decreed quantity. See Coalition Response Brief at 5 
("The natural flow user has no legal right to divert more water than is authorized by the terms of his water 
right."). 
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Further, the Petitioners admit that the quantity "needed to physically fill the 
empty flood control space" varies each year. See Coalition Response Brief at 12 ("can 
vary from year to year . . . . depending upon conditions and the weather"). This 
admission confirms that under the Petitioners' theory of priority storage "refill," the 
quantity element is a variable rather than a "definite and certain" annual quantity. Reno 
v. Richards, 32 Idaho 1, 15, 178 P. 81, 86 (1918). Rather than establishing "exactly how 
much water to which one is entitled," Savage Lateral Ditch Water Users Ass 'n v. Pulley, 
125 Idaho 237, 243, 869 P.2d 554, 560 (1993), it "awards an uncertain amount of water 
to one appropriator whose needs are vague and fluctuating." Village of Peck v. Denison, 
92 Idaho 747,750,450 P.2d 310,313 (1969). The result is a water right with no legally 
enforceable limit on annual diversions- that is, an un-quantified water right. 
Decreeing a storage water right that has no practical annual limit on the quantity 
diverted would make it "likely that [the appropriator] will waste water and yet have the 
power to prevent others from putting the surplus to any beneficial use." !d. It would 
result in "the elimination" of the "essential element" of quantity, which "vitiates the 
existence of a legal water right." State v. ICL, 131 Idaho 329,333,955 P.2d 1108, 1112 
(1998). 
The Petitioners' argument that the "refill" quantity can be determined after a flood 
control release is made, Coalition Response Brief at 12; Pioneer Response Brief at 6, 
does not alter this conclusion. An after-the-fact accounting of the "refill" quantity does 
not establish an enforceable annual limit on the quantity that may be diverted in 
subsequent years, because the Petitioners admit the amount is variable and changes each 
year. Such an accounting does not even establish the limit for the year in which the 
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release takes place, because there can be (and often are) several flood control releases in a 
year when reservoir space must be evacuated for flood controL 
C. The Argument That A Storage Water Right Has A "Second Component" 
That Requires Administration Based On Diversions "Coupled With" 
Beneficial Use Conflicts With The Idaho Code And The Idaho Constitution. 
The Petitioners argue that a storage water right must be administered on the basis 
of beneficial use releases from the reservoir because the "second component" of a storage 
water right is "the diversion, release and beneficial use of the stored water." Ditch 
Companies Response Brief at 7-8; see also Pioneer Response Brief at 4 (arguing a storage 
water right must be "administered on the basis of diversion 5=0ypled with beneficial use") 
(emphasis in original). This argument is contrary to Idaho law regarding the water right 
holder's obligation to beneficially use water. This argument also conflicts with statutory 
and constitutional distinctions between the administration of state law-based water rights 
to divert natural flow vis-a-vis the distribution of stored water. 
1. THE WATER RIGHT HOLDER HAS THE OBLIGATION OF MAXIMIZING 
BENEFICL~ USE UNDER A WATER RIGHT. 
The Petitioners have not cited a single case, statute, or rule stating or implying 
that the administration of a storage water right has a "second component," or that a 
storage water right is measured by diversions "coupled >Vith" beneficial use. These tenns 
and concepts are ofthe Petitioners' making and do not appear in Idaho law. 
Maximizing beneficial use under a water right is the responsibility of the water 
right holder, not of the Watennaster or the Director. Rayl, 66 Idaho at 208, 157 P.2d at 
80-81; AFRD2, 143 Idaho at 880, 154 P.3d at 451. While the Watennaster and/or 
Director must distribute water in accordance with the water rights, Idaho Code §§ 42-
602, 42-607, it is the water right holder's job to make beneficial use of the flows so 
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provided. The Petitioners' argument is contrary to Idaho law because it seeks to shift 
their legal obligation to maximize beneficial use under their water rights to the 
Watermaster and/or the Director, and also to the holder of any water right that would 
have to be curtailed to ensure that the storage right holder's beneficial use was 
maximized. 
2. UNDER TI1E IDAHO CODE A;"\!D IDAHO SUPREME COURT DECISIONS, 
THE DISTRIBUTION OF STORED WATER FRO"YI A RESERVOIR IS ?-.rOT 
NATtiRAL FLOW ADMINISTRATION AND IS NOT GOVERNED BY THE 
STORAGE WATER RIGHT. 
A water right established under Idaho law authorizes the diversion of 
unappropriated natural flow from the public water supply. Idaho Code§§ 42-101; 42-
103. The distribution of natural t1ow among appropriators is governed by the provisions 
of Chapter 6 of Title 42 of the Idaho Code ("Distribution of Water Among 
Appropriators"). See Idaho Code § 42-604 (referring to "the essential governmental 
function of distribution of water among appropriators under the laws of the state of 
Idaho."). Pursuant to Chapter 6, the Watermaster and the Director distribute natural flow 
in acwrdanee ·with the appropriators' water rights and the prior appropriation doctrine as 
established by Idaho law. Idaho Code§§ 42-602, 42-607. 
"Water diverted from its source pursuant to a water right" is not natural flow, but 
rather "is the property of the appropriator while it is lawfully diverted, captured, 
conveyed, used, or othervvise physically controlled by the appropriator." Idaho Code § 
42-110. This plain statutory language applies to water diverted under a water right for 
storage purposes. Further, the Idaho Supreme Court has affirmed on several oecasions 
that water diverted under a storage water right is not natural flow but rather "stored" 
water and "property of the appropriators." See FVashington County Irrigation Dist. v. 
STATE OF IDAHO'S REPLY BRJEF - 10 
Talboy, 55 Idaho 382, 389, 43 P.2d 943, 945 (1935) ("After the water was diverted from 
the natural stream and stored in the reservoir, it was no longer "public water" subject to 
diversion and appropriation .... [it] became the property of the appropriators and owners 
of the reservoir"); AFRD2, 143 Idaho at 879, 154 P.3d at 450 (quoting Talboy); Ray!, 66 
Idaho at 208, 157 P.2d at 80 ("Stored water having been diverted from and taken out of 
the natural streams is no longer public water."). 10 
The distribution of such privately-held water - a step the Petitioners call the 
"second component" is not governed by Chapter 6 or the water right and is not 
controlled by the Director or the Water District Watermaster. For instaoee. canal 
company and irrigation district water rights do not identify the individual users, the points 
at which the individual users take their water from the canal system, or the quantities the 
individual users are entitled to receive. These matters are defined by otl1er means, such 
as contracts, company shares and bylaws, irrigation district rules and regulations, etc. 
See. e.g., Chapter 9, Title 42, Idaho Code ("Distribution Of Water To Consumers"); 
Idaho Code§ 42-901 ("It shall be the duty of those owning or controlling any ditch, canal 
or lateral to appoint a superintendent or watemmster, whose duty it shall be to measure 
the 'vater from such ditch, canal or lateral through tl1e outlet of those entitled thereto, 
according to his or her pro rata share"); Idaho Code § 43-304 ( "shall have the power ... 
to establish equitable by-laws, rules and regulations for the distribution and use of 
water"). 
10 While stored water is ""the property of the appropriators/" it is also "'impressed with the public trust to 
apply it to a beneficial use."' AFRD2, 143 Idaho at &79, 154 P.3d at 450 (quoting Tal boy, 55 Idaho at 3&9, 
43 P.2d at 80). The Petitioners' argument that the State is trying to impose "the concept of the 'public 
trust' doctrine" is a mischaracterization. Board Of Control Response Brief at 9. The Idaho Supreme Court 
referred to "the public trust to apply [the stored water] to a beneficial use," not "the public trust doctrine." 
STATE OF IDAilO'S REPLY BRIEF- 11 
These statutory provisions also apply to storage water rights. Just as with an 
irrigation water right., the authority and responsibility for distributing water diverted 
under a storage water right lies with the system operator and distributor, not with state 
authorities. See Application of Johnston, 69 Idaho 139, 145, 204 P.2d 434, 438 (1949) 
(denying a applicant's request "to convert his pro-rate share in storage waters into a right 
to divert and use the natural flow of the stream ... thus taking from the respondent its 
right of distribution and placing such distribution under the control of the State 
Reclamation Engineer."). 
The storage water rights for reservoirs that distribute stored water to users do not 
identifY the individual users, their individual points of diversion, or the storage quantities 
to which they are individually entitled. These matters are defined through other 
authorities. In a Bureau reservoir, these individual user entitlements are specified in 
spaceholder contracts, which are not part of the original license or the partial decree. 
United States v. Pioneer lrr. Dist., 144 Idaho 106, 114-15, 157 P.3d 600, 608-09 (2007). 
In a reservoir operated by a company or irrigation district, the individual users' 
entitlements are defined by contracts, shares, rules, by-laws, etc. See Talboy, 55 Idaho at 
385, 43 P.2d 943, 944 ("a contract ... under which that company agreed to construct the 
reservoir and to sell to the two [irrigation] districts a portion of the stored waters"); Ray/, 
66 Idaho at 200, 157 P.2d at 76 (referring to "the distribution of [reservoir] water under 
the following rule adopted by the board of directors"); Glavin v. Salmon River Canal Co., 
44 Idaho 583, 258 P. 532 (1927) (company by-law governing storage water 
distributions); Nelson v. Big Lost River Irrigation Dist., 148 Idaho 157, 163, 219 P.3d 
804, 810 (2009) ("The District is the appropriator of that [storage] water. ... The 
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Directors have the power 'to establish equitable by-laws, rules and regulations for the 
distribution and use of water .... ' LC. § 43-304").11 
There is no merit in the Petitioners' contention that these statutory provisions do 
not apply to storage water rights or reservoirs. There is no "storage" exception in Idaho 
Code§§ 42-101,42-103,42-110, and 43-304, and Chapter 9 of Title 42 expressly applies 
to distributions from "reservoirs." Idaho Code §§ 42-904, 42-907, 42-908, 42-909. 
Indeed, one of the provisions of Chapter 9 was central to the Idaho Supreme Court's 
holding in Pioneer. See 144 Idaho at 114, 157 P.3d at 608 (quoting the full text ofldaho 
Code § 42-915 and emphasizing its reference to "the title to the use of said water").12 
Further, the Pioneer remark approved by the Idaho Supreme Court specifically referred 
to "the consumers or users of the water," id. at 115, 157 P.3d at 609, and Chapter 9 
specifically addresses the distribution of water to "consumers" and "users." See, e.g., 
Idaho Code§§ 42-901,42-903. 
There is also no merit in the Petitioners' argument that there is a "fundamental 
difference" between on-stream reservoirs and off-stream reservoirs, and that a request for 
stored water from an on-stream reservoir is "no different than a natural flow user advising 
the water master how much of his natural flow right he wishes to divert at any warranted 
time." Board Of Control Response Brief at 7-9. 13 Such arguments are contrary to Title 
JJ When the reservoir operator is also the water right holder and the only beneficial user there would be no 
need for any distribution rules or procedures. 
12 Other decisions of the Idaho Supreme Court have al;;o recognized that Chapter 9 of Title 42 applies to the 
distribution of stored water from reservoirs. See Bradshaw v. Milner Law Lift Jrr. Dist., 85 Idaho 528, 545, 
381 P.2d 440, 449-50 (1963) (applying Idaho Code § 42-904 in connection with purchase of Palisades 
storage water); Glavin, 44 Idaho at 589, 258 P. at 534 (applying C.S. § 5640, now codified at Idaho Code § 
42-916, in a reservoir case); Jackson v. Indian Creek Reservoir Ditch & Irrigation Co., 16 Idaho 430,436-
37, 101 P. 814, 817 (1909) (applying Revised Codes Section 3288, now codified at Idaho Code §§ 42-905 
and 42-906, in a reservoir case). 
" O:mtrary to what the Petitio~ers imply, the Idaho Supreme Court did not distinguish between on-stream 
and off-stream reservoirs in AFRD2. Board Of Control Response Brief at 7. In AFRD2 the Court quoted 
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42 and Idaho Supreme Court decisions, which, as discussed above, provide that once 
water has been diverted under a storage water right it is no longer natural t1ow but rather 
privately stored water, and its distribution is governed by contracts, shares, company or 
district rules, etc. 
Moreover, Chapter 8 of Title 42 of the Idaho Code expressly provides that 
releases from an on-stream reservoir are "Distribution[s] of Stored Water," not natural 
flow. Section 42-801 authorizes a reservoir owner "to use the bed of a stream, or a 
natural water course, for the purpose of carrying stored water," but does not provide that 
the stored water releases are to be administered as natural flow appropriations. Rather, 
Chapter 8 simply requires the Watermaster to regulate the headgates of ''all ditches not 
entitled to use the stored water ... in such manner that those having the right to the use of 
such water shall secure the volume to which they are entitled." Idaho Code§ 42-801. 14 
Contrary to the Petitioners' argument, this statutory arrangement does not 
transform private rights to receive stored water from an on-stream reservoir into state 
law-based rights to divert natural flow. As the Idaho Supreme Court confirmed in Nelson 
v. Big Lost River Irrigation District, 148 Idaho 157, 219 P.3d 804 (2009), Chapter 8 
simply addresses the fact that stored water releases from an on-stream reservoir are 
"comingled v.>ith natural flow water." !d. at 159,219 P.3d at 806. Thus, 
its previous statement in Ray! that there is a '"fundamental difference' between 'the diversion and use of 
water from a flowing stream and a reservoir.'" AFRD2, 143 Idaho at 880, !54 P.3d at 451 (quoting 66 
Idaho at 208, 157 P.2d at 80). In both Rayl and AFRD2. the "fundantental difference" was the fact that 
storage rights authorize water tc be held without being immediately applied to beneficial use, and in 
AFRD2 this point was discussed in considering whether "carryover water was, at the time of the litigation, 
being wasted by storing away excessive amounts in times of shortage." Id. In short, the "fundamental 
difference" recognized in AFRD2 relates to certain potential "abuses" of storage water rights that are not 
present with respect to water rights that do not authorize storage. !d. 
14 "[T]he volume [of stored water] to which [the beneficial users] they are entitled," Idaho Code § 42-801, 
the identity of the beneficial users, and their points of diversion, are not determined by the storage water 
right but rather by contracts, shares, rules, etc. Pioneer, 144 Idaho at 114-15, 157 P.3d at 608-09; Chapter 
9, Title 42, Idaho Code; Idaho Code§ 43-304. 
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[w)hen there is both natural flow and storage water in the river, the 
watermaster must determine the relative amounts of natural flow and 
storage water at the various diversion points on the river. If that 
determination is not made, an appropriator of the natural flow may receive 
some of the Irrigation District's storage water, and conversely the District 
may receive natural flow water to which a dovmstream appropriator is 
entitled. 
Id at 163,219 P.3d at 810. 
As in this proceeding, in Nelson water users holding rights to stored water in an 
on-stream reservoir (Mackay Reservoir) argued "that the storage water they received 
from the river should be administered as if they were the appropriators of the natural flow 
from the river rather than landowners within an irrigation district" that held the storage 
water right. Id at 158, 219 P3d at 805. The Idaho Supreme Court rejected this 
argument, finding that pursuant to Idaho Code § 42-801 the irrigation district simply 
"uses the river to convey its storage water to its water users," and thus was required "to 
permit the watermaster of the Water District to distribute the water from the river into the 
irrigation district's waterworks and it must compensate the watermaster for those 
services. I. C. § 42-80 1." Id at 159, 219 P. 3d at 806. "Treating the Plaintiffs as if they 
were appropriators of the storage water would be contrary to the law.'' Id at 163, 219 
P.3d at 810; see also Johnston, 69 Idaho at 145, 204 P.2d at 438 (denying application to 
convert a "share in storage waters into a right to divert and use the natural flow ... thus 
taking from the [irrigation company] its right of distribution and placittg such distribution 
under the control of the State Reclamation Engitteer."). 
This legal structure is not altered by the fact that some water districts assi&-t the 
Bureau in the day-to-day task of making a preliminary accounting of stored water use. 15 
-----~~~-
15 The Watennast<:r' s Office provides such assistance in Water District No. 1 and Department staff provide 
it in Water District Xos. 63 and 65. 
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This agreen-upon cooperative arrangement between the Bureau and the Department is 
simply a matter of courtesy, convenience, and efficiency. Contrary to what the 
Petitioners' argue, Ditch Companies Response Brief at 8-9, such cooperation and 
assistance does not transform stored water accounting and distribution into a matter of 
natural flow administration under state law16 
The Idaho Code and Idaho Supreme Court decisions are clear that water released 
from a reservoir is not natural flow but rather is "stored water," and is to be distribute{! by 
the reservoir operator according to the allocations established in private contracts, shares, 
bylaws, regulations, etc. There is no dispute that this is the case for an off-stream 
reservoir that distributes stored water through a private canal system. The fact that the 
Idaho Code authorizes the operator of an on-stream reservoir to use the stream as the 
distribution canal does not transform private rights to receive stored water from the 
reservoir into state law-based water rights to divert natural flow. For the same reasons, 
the distribution of stored water from an on-stream reservoir is not a "second component" 
of the storage water right, Ditch Companies Response Brief at 7-8, and is not "coupled 
\Vith" diversions for purposes of administering the storage water right. Pioneer Response 
Brief at 4. 
3. UNDER THE IDAHO CONSTITUTION, A RIGHT TO A DISTRIBUTION OF 
STORED WATER FROM A RESERVOIR IS DISTINCT FROM AN 
APPROPRIATION TO DIVERT NATURAL FLOW INTO A RESERVOIR. 
00 As discussed in the State's response brief, the Bureau has the legal authority and responsibility to 
approve the fmal storage accounting, and reviews and approves or changes the preliminary storage 
accounting provided by the Watermaster or the Department State's Response Brief at 31 n.l7. The task of 
performing the day-to-day storage use accounting could be returned to the Bureau at any time without 
offending any statutory obligation or duty of the Watem1aster or the Department The Bureau would then 
be required to make and provide the accounting to the Watem1aster so he could perform his statutory duty 
of regulating diversions from a stream in which natural flow and stored water releases are corningled. 
Idaho Code§ 42-801; Nelson 148 Idaho at !59, 163,219 P.3d at 806. 810. 
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The Petitioners' arguments that a right to stored water distributed from an on-
stream reservoir is "no different" than a natural flow appropriation, Board Of Control 
Response Brief at 8, conflicts with the constitutional distinction between water rights 
under which the appropriator is the beneficial user, and water rights under which the 
appropriator sells, rents or distributes the water to the beneficial users. The Idaho 
Supreme Court has consistently recognized this constitutional distinction: 
As we stated in [Mellen v. Great Western Beet Sugar Co., 21 Idaho 353, 
122 P. 30 (1912)], "The framers of our Constitution evidently meant to 
distinguish settlers who procure a water right under a sale, rental, or 
distribution, from that class of water users who procure their water right 
by appropriation and diversion directly from the natural stream." !d. at 
359, 122 P. at 31. 
Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790, 806, 252 P.3d 71, 87 (2011). 
This distinction is expressly recognized in Sections 1, 4, 5 and 6 of Article XV of the 
Idaho Constitution. See, e.g., Id. Canst. art. XV § 4 ("Whenever any waters have been, 
or shall be, appropriated or used for agricultural purposes, under a sale, rental, or 
distribution thereof, such sale, rental, or distribution shall be deemed an exclusive 
dedication to such use"). This constitutional distinction also is recognized in Chapter 9 
of Title 42: Idaho Code § 42-914 is substantially identical to Section 4 of Article XV; 
Idaho Code § 42-904 implements Section 5 of Article XV, Bradshaw v. Milner Low Lift 
Irr. Dist., Bradshaw, 85 Idaho 528, 545, 381 P.2d 440, 449-50 (1963); and Idaho Code 
§§ 42-905 and 42-906 implement Section 6 of Article XV. See Jackson v. Indian Creek 
Reservoir Ditch & Irrigation Co., 16 Idaho at 430, 436-37, 101 P. 814, 817 (1909) 
(discussing Section 6 of Article XV and Revised Codes Section 3288, now codified at 
Idaho Code §§ 42-905 and 42-906). 
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An irrigation system operator that diverts natural flow under a water right and 
provides water to beneficial users under a sale, rental, or distribution "stands in the 
position of appropriator for distribution to the landowners v.1thin the district, >v1thin the 
meaning of Const., Art. 15, § 1." Bradshaw, 85 Idaho at 545, 381 P.2d at 449. The 
beneficial users, "to whose lands the water has become dedicated by application thereon 
to a beneficial use, have acquired the status and rights of distributee under Const., Art. 
15, §§ 4 and 5." ld. The water received by the distributces is not natural flow but rather 
"the property of the appropriator," Idaho Code § 42-110, and is distributed to the 
beneficial users under the authority of Chapter 9, Title 42, Idaho Code §43-304, and/or 
any applicable contracts, share, rules, by-laws, etc. Shortfalls in distributions to 
beneficial users that result from system operations rather than a shortage of natural flow 
are purely a matter of managing the privately-held water supply and concern only the 
distributor and the distributee. See Farmers' Co-operative Ditch Co. v. Riverside lrr. 
Dist., 14 Idaho 450, 459, 94 P. 761, 764 (1908) ("Any controversy [the water user] may 
have is with the ditch company from which he receives water, or with other consumers 
under the ditch over the question of priority of use"). 
The Idaho Supreme Court has recognized for many years that these principles 
apply to distributions of water appropriated under irrigation water rights. ld; see 
Bradshaw, 85 Idaho at 545, 381 P.2d at 449 ("These constitutional provisions apply to 
irrigation districts"); ~Mellen, 21 Idaho at 360, 122 P. at 32 ("canal company"). It is also 
well established that these principles apply to storage appropriations and distributions of 
stored water. Talboy, 55 Idaho at 389, 43 P.2d at 945; Nelson, 148 Idaho at 162, 219 
P .3d at 809. Indeed, as a matter of plain constimtionallanguage, a water right to divert 
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natural flow into a reservoir from which stored water is sold, rented or distributed to 
water users for irrigation purposes is a water right for the "sale, rental or distribution" of 
water for "agricultural use." Id. Const. art. XV §§ I, 4, 5, 6. Thus, under the Idaho 
Constitution, \>Vater users having rights to receive distributions of stored water from a 
reservoir do not stand in the position of "'that class of water users who procure their 
water right by appropriation and diversion directly from the natural stream."' Clear 
Springs Foods, Inc., 150 Idaho at 806, 252 P.3d at 87 (quoting lvfel/en, 21 Idaho at 359, 
122 P. at 31). 
This conclusion applies to on-stream reservoirs no less than it applies to off-
stream reservoirs and to the canal systems of irrigation districts and canal companies. 
Article XV of the Idaho Constitution does not recognize any exception for "storage" or 
"on-stream reservoirs."17 For purposes of a constitutional analysis, the controlling 
distinction is simply whether irrigation use is made by the appropriator, or by others to 
whom the water is provided under a "sale, rental, or distribution." Id. Const., art. XV §§ 
1, 4, 5, 6. In short, Article XV of the Idaho Constitution forecloses the Petitioners' 
argument that a right to have stored '1\'ater distributed from a reservoir "no different" than 
a "natural flow right." Board Of Control Response Brief at 8-9. 
There is no merit in the Bureau's argument that Sections 4 and 5 of Article XV 
"ha[ ve] nothing to do with the Basin-Wide Issue" because they do not defme "the 
contours of the storage water rights." Bureau Response Brief at 3. To the contrary, these 
constitutional provisions confirrn that flood control-caused shortfalls in stored water 
deliveries to users are not matters of water right administration and do not involve natural 
17 Further, Chapter 9 of Title which among other things implements Sectious l, 4, 5, and 6 of Article 
XV, expressly includes "reservoirs." See supra, pp. 13, 17. 
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flO\v diversions. Under Sections 1, 4, 5, and 6 of Article XV of the Idaho Constitution, 
flood control-caused shortages in stored water distributions to spaceholders do not fall 
"Within "the contours of the storage water rights." Bureau Response Brief at 3. 
The State agrees with the Bureau that the "day-to-day mechanics of 
Reclamation's interactions with its spaceholders ... are handled by contract," and that 
this basin-wide proceeding should not address any contractual, statutory or constitutional 
claims the spaceholders may have against the Bureau for shortfalls in stored water 
distributions due to flood control releases. Bureau Response Brief at 4. Any such claim 
is a private matter between the Bureau and its spaceholders, not a question of 
adjudicating or administering water rights to divert natural flow into the Bureau's 
reservoirs. 18 See Order On Motion To Alter Or Amend Judgment, lR.C.P. 59(e) Subcase 
Nos. 01-217, 01-218. 01-4024, and 01-4025 (111inidoka Power Rights) and Subcases Nos. 
01-2068 and 01-4054 (Palisades Power Rights) (May 17, 2011), at 14 ("it is beyond the 
scope of the authority and function of the waterrnaster and/or ID\v'R to resolve private 
contract disputes as part of their administrative duties .... The waterrnaster and lD WR 
are not responsible for getting in the middle of private eontraet disputes"). 
Neither the beneficial user nor the distribution system operator have any legal 
basis for seeking enlarged diversions under their water right to make up for distribution 
shortfalls that result from operations of the distribution system. Shortfalls in stored water 
distributions caused by reservoir operations do not justify an enlargement in authorized 
18 The remedy for such a distribution shortfall is an action against the Bureau based on a violation of 
Section 4, provisions of Chapter 9 of Title 42, contracts, or the Pioneer remark. Pwneer, 144 Idaho at 114, 
157 P.3d at 609; see also Niday v. Barker, 16 Idaho 73. 78, 101 P. 254, 255 (1909) (action against 
irrigation district); Reynolds v. North Side Canal Co., 36 Idaho 622, 628, 213 P. 344, 345 (1923) (action 
against canal company); Farmers' Co-operative Ditch Co. v. Riverside Jrr. Dist., 14 Idaho 450, 94 P. 
761(1908). 
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diversions under the storage water right any more than shortfalls in canal distributions 
caused by irrigation district or canal company operations justify enlarging the authorized 
diversions under their irrigation water rights. The reservoir operator and beneficial user 
may not externalize the cost of system operations and shift the burden of flood control 
operations to third parties by seeking to curtail j1mior water rights under the theory that 
excess or surplus flows "historically" have been and/or should be available to "re.fill" the 
±lood control space. Coalition Response Brief at 20-23: Board O.fControl Response Brief 
at 2; Bureau Opening Brief at 4. 19 Idaho law requires that such "refill" rights be 
perfected through separate appropriations. 
The Bureau's argument that "no court ha~ squarely addressed whether Section 4 
would apply to the 'Cnited States" ignores the plain language of Pioneer20 In Pioneer the 
19 
The Surface Water Coalition, the Board of Control, and New York Irrigation District repeatedly and 
incorrectly assert that the purpose of the State and the Attorney General in this proceeding is to protect 
junior water rights ar the expense of senior water rights. See, .e.g., Coalition Response Brief at 6 n.4, 15, 
17, IS; Board Of Control Response Brief at 14. These assertions are mere hyperbole. See CoaliUon 
Response Brief at 15 (''Desperate in its attempts to diminish senior smrage rights in this proceeding, the 
State speculates that . . ."). 
The Attorney General appears in this action on behalf of the State of Idaho as provided in Idaho 
Code § 42-1401 C(2). The waters of the State are a publicly-ovmed resource, and the State is charged by 
Idaho Code § 42-101 with "equally guard[ in g) all the various interests involved." As the Idaho Supreme 
Court re<:ently stated: "As a constitutional oft1cer, and the people's elected la'\<l>yer, the Attomey General 
plays a unique role in State affairs .... He has a broad mandate '[t]o exercise all the common law power 
and authority usually appertaining to [his] office and to discharge the other duties prescribed by law."' 
lt'asden v. State Bd. q{ Land Comm 'rs, 153 Idaho 190, 280 P.3d 693, 698 (2012) (citation omitted). 
In this proceeding there are sharp disagreements regarding the governing legal principles. The 
State disagrees with the Petitioners' arguments and positions, as do c·ertain otl1er parties. See Upper Valley 
Water Users' Opening Brief On Basin-Wide Issue No. 17 (Dec. 21, 2012); United Water Respome Brief 
The State as required by Idaho law is advocating a position consistent with the prior appropriation doctrine 
as established in Idaho, and as storage water rights are administered by the Department. As the Petitioners 
are well aware: in 1979 the Bureau and certain water users raised the same flood control "'refill" concerns 
they have expressed in these proceedings, and the Director (Stephen Allred) addressed those concerns in a 
Committee of Nine meeting. See Attachments 1 & 2 hereto (Water District No. I records): IDWR 
Memorandum from Alan (Robertson) to Steve (Allred) (Aug. 20, 1979); l'vfinutes Of The Committee Of 
Nine Meeting (Sept. 21, 1979). Rather than advocating for junior rights or future development, the State is 
performing its duty of equally guarding all rights to the use of the waters of the State. The Petitioners have 
simply had, for many years, a different interpretation of storage water right administration under the prior 
appropriation doctrine. 
20 A.ny argument by the Bureau that as a matter of federal law Section 4 does not apply to the Bureau's 
water rights is contrary to the McCarran Amendment and Section 8 of the 1902 Reclamation Act. The 
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Idaho Supreme Court directly applied the language of Section 4 of Article :Xv of the 
Idaho ConBtitution to the Bureau's storage water rights: 
There are several phrases used in the Idaho Constitution and the Idaho 
Code that signify that the beneficial users have an interest that is stronger 
tlmn mere contractual ex]Jectancy. The Idaho Constitution provides that 
when water is appropriated or used for agriculture purposes, "such person 
... shall not thereafter, v.'ithout his consent, be deprived of the annual use 
ofthe same." IDAHO CONSTITIJTION art. XV § 4. 
Pioneer, 144 Idaho at 114, 157 P.3d at 608 (ellipsis in original). This was the only 
constitutional provision the Court applied in holding that "as a matter of Idaho 
constitutional and statutory law title to the use of the water is held by the eonBumers or 
users of the water." !d. at 115, 157 P.3d at 109 (emphasis added). The plain text of the 
opinion confirms the Court applied Section 4 and Chapter 9 and relied upon them as the 
"constitutional and statutory" basis for holding that "title to the use of the water" is held 
by the consumers and users of the water, not the Bureau. I d. 21 
\\'bile all of the Petitioners argue that Pioneer stands for the proposition that a 
storage ;,vater right is not satisfied for purposes of administration until the amount 
delivered for beneficial use equals the licensed or decreed quantity, there is no such 
holding in Pioneer. Pioneer simply confirmed that beneficial nse is necessary to perfect 
the Bureau's storage water rights, did not address questions of administration or 
Bureau's water rights are established and administered pursuant to state law, as required by 43 U.S.C. § 
383 (Section 8). The Bureau may not be heard to claim that it is immune to application of state laws under 
which the right was created. 
21 Even if this had not been the case, it is undisputed that the Bureau "does not beneficially use the water 
for irrigation. It manages and operates the storage facilities." Pioneer, 144 Idaho at llO, 157 P.3d at 604. 
The spaceholders make beneficial use of the stored water and receive it pursuant to contracts with the 
Bureau. Id at 115-16, 157 P.3d at 609-10. Thus, as a matter of plain constimtionallanguage, the Bureau's 
storage water right' are rights for the "sale, rental, or distribution" of water for "agricultural use." !d. 
Coru;t. art. XV§§ I, 4, 5, 6. 
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distribution, and specifically avoided "such matters as flood control." 144 Idaho at 109, 
157 P.3d at 603?2 
To the extent Pioneer informs the issue in this proceeding, it supports the State's 
position. The spaceholders' concern in Pioneer was that the Bureau, not other water right 
holders, might deprive them of some of the water diverted under the Bureau's storage 
water rights. See Pioneer, 144 Idaho at 115, 157 P.3d at 609 ("The irrigation entities 
counter that without an equitable interest, they are vulnerable. They argue that recent 
cases illustrate that the irrigation districts have few, if any, remedies when the United 
States breaches water distribution contracts."). Pioneer was intended to provide a 
remedy against such deprivations. Nothing in Pioneer suggests that this remedy was also 
intended to provide a means for the Bureau to make up flood control-caused shortfalls in 
stored water distributions by enlarging diversions and/or curtailing junior water rights. 
Further, in Pioneer the Idaho Supreme Court expressly recognized that the 
identities of the beneficial users and the stored water quantities to which they were 
entitled were not "specified" in the storage water rights but rather "in the contracts 
between the Bureau of Reclamation and the irrigation organizations." I d. Pioneer also 
did not discuss or apply any statutory authority or case law regarding the administration 
or distribution of natural flow among appropriators. Rather, the Idaho Supreme Court 
relied on statutory and constitutional provisions that address the distribution of privately-
held water after it has been diverted from the stream and is no longer under the control or 
authority of the Watermaster and/or the Director (Chapter 9 of Title 42 of the Idaho Code 
22 The Petitioners' arguments that the State's position is contrary to Pioneer and attempts to reduce the 
water users' interest to a mere contractual right is incorrect and a strawman. Pioneer expressly held that 
the beneficial users have, "as a matter ofldaho constitutional and statutory law title to the use of the water." 
144 Idaho at 115, 157 P.3d at 609. 
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and Section 4 of Article XV of the Idaho Constitution). In short, Pioneer relied upon 
rather than erased the statutory and constitutional distinctions between the administration 
of state law-based water rights to divert natural flow and the distribution of privately-held 
stored water. Had the Idaho Supreme Court intended its Pioneer decision to overturn 
these longstanding rules, it certainly would have said so. 
This was confirmed in Nelson, wherein the Plaintiffs argued their rights to stored 
\Vater from the ~1ackay Reservoir should be administered as natural flow rights and that 
the Plaintiffs should be viewed as natural flow appropriators. Nelson, 148 Idaho at 158, 
162, 219 P.3d at 805, 809.23 The Idaho Supreme Court recognized that the irrigation 
district's storage water right was an appropriation for the "sale, rental or distribution of 
waters," id. at 162, 219 P.3d at 809, and held that "[t]reating the Plaintiffs as if they were 
appropriators of the storage water would be contrary to law." ld. at 163, 219 P.3d at 810. 
The Court also quoted a 1935 decision confirming that such argmnents have been made 
and rejected many times over the years. 
The issue with which we are here confronted is founded on an erroneous 
theory which has been advanced from time to time by counsel for some of 
the ditch and irrigation C{)mpanies and water users, to the effect that a 
water user who has acquired his right through "sale, rental or distribution" 
from a ditch or canal company or an irrigation or drainage district acquires 
the rights of an appropriator of the water and is entitled to the same 
consideration in all litigation involving the original appropriation to which 
the canal or ditch company or irrigation or drainage district is entitled. 
Such is not the law and it has never been so held or recoguized in this 
state. 
!d. at 163,219 P.3d at 810. 
23 The point of this argument was to have the Plaintiffs' stored water deliveries measured at their individual 
points of diversion rather than at the point of release from the reservoir, and thereby avoid or minimize 
conveyance losses charges. See id at !58 n.l, 219 P.3d at 805 n.l ("If the Plaintiffs were appropriators of 
the river's natural flow, their water would be measure<! at the point of diversion with no conveyance Joss 
assessment.~') 
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The holdings of Pioneer and Nelson teach that while the beneficial users of water 
stored in a reservoir under an appropriation perfected by sale, rental, or distribution to the 
users have the "title to the use of the water" as a matter of constitutional and statutory 
law, Pioneer, 144 Idaho at 115, 157 P.3d at 609, this equitable interest does not erase the 
legal distinction between natural flow and stored water. It also does not transform a 
storage water right into something new and unprecedented in Idaho law - a "two 
component" water right that is measured by diversions "coupled with" beneficial use. 
Ditch Companies Response Brief at 7-8; see also Pioneer Response Brief at 4. 
In sum, as the State has argued in previous briefmg, shortfalls in stored water 
deliveries to the beneficial users that result from flood control operations are a matter 
between the beneficial users and the reservoir operator. They are not questions of the 
administration or "fill" of the underlying storage water right; rather they are questions of 
managing privately-held stored water and distributing it to the beneficial users in 
accordance with their constitutional, statutory and contractual rights. There is no basis in 
Idaho law for enlarging the authorized natural flow diversions under a storage water right 
to make up for stored water shortages caused by flood control operations, even when they 
are mandated by law. Under Idaho law rights for such flood control "refill" must be 
perfected as an additional appropriation rather than by externalizing the burden of flood 
control operations and effectively shifting it to other water rights holders and users who 
have no role in or control over the reservoir operations. It would be particularly 
inappropriate to do so when the reservoir operator and the beneficial users have 
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contractually accounted for and allocated the risks and burdens of flood control-caused 
shortfalls in stored water deliveries.24 
II. RELEASING STORED WATER FOR UNAUTHORIZED PURPOSES 
DOES NOT JUSTIFY AN ENLARGEMENT IN DIVERSIONS. 
The Petitioners have repeatedly argued and admitted that flood control releases 
are not authorized uses under their storage water rights?5 Under Idaho law, a valid state 
water right is a pre-requisite to diverting water from the public supply, and the diversions 
must be put to an authorized beneficial use. Idaho Code §§ 42-103, 42-104. Thus, for 
purposes of an Idaho prior appropriation analysis, the Petitioners' routine and systematic 
diversion and release of stored water for flood control purposes is not authorized by their 
water rights, i.e., it is an unauthorized diversion and use of water under state water law. 
Further, "flood control" apparently has not been legislatively or judicially recognized as a 
beneficial use under Idaho water law, i.e., flood control is not a "beneficial use of water" 
in Idaho. 
These are straightforward legal conclusions that are not altered by the fact that 
flood control releases often have public benefits and sometimes are required by state or 
federal law. The Bureau could have sought "flood control" as an authorized use under its 
original applications and/or during licensing but did not, and also never sought an 
24 See Bureau Response Brief at 4 n.2; Lucky Peak Order at 34. 
25 This basin-wide issue is not limited to the Petitioners' storage water rights, and the fact that flood control 
is not an authorized use of their storage water rights does not mean that no other Idaho storage water rights 
have a flood control purpose, or that as a matter of law flood control can never be recognized as a 
beneficial use. See Dep 't of Parks v. Dep 't of Water Administration, 96 Idaho 440, 447, 530 P.2d 925, 931 
(1974) ("With the exception of those uses elevated to beneficial status by Article 15, s 3, of the 
Constitution, the concept of what is or is not a beneficial use must necessarily change with changing 
conditions.") (Bakes, J., concurring specially). "Flood control storage" is one of the search-able "purposes 
of use" on the Department's water right search webpage, and a "flood control storage" search identifies two 
such water rights: 96-9284 and 96-9285. Both are licensed rights and have very small volumes (0.1 acre-
feet per year). 
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amendment or transfer for that purpose26 The SRBA is intended to adjudicate claims to 
existing water rights; it is not a forum for establishing new rights. The Petitioners' 
arguments that flood control is beneficial and should therefore be reflected in a water 
right are properly made to the Department in an application pmsuant to the permitting 
and licensing provisions of Chapter 2, Title 42, Idaho Code. The Petitioners' attacks on 
the State for arguing that flood control is not a "beneficial use" are simply an attempt to 
cloud the fact that this issue is a water rights question and the legal analysis is governed 
by prior appropriation principles ofidaho law. 
An equally straightforward legal conclusion is that the Petitioners' flood control 
arguments are fundamentally at odds with Idaho law. The Petitioners' argument is that 
open-ended "refill," under priority, should authorized to replace stored water that is 
routinely released for a purpose not authorized in the water right. This argument reduces 
to the contention that a failme to beneficially use water diverted under a right for its 
authorized purposes justifies an increase in diversions. There is nothing in Idaho law that 
supports such an argument - quite to the contrary, under Idaho law a failme to 
beneficially use water can only result in a reduction in diversions, through curtailment or 
forfeitme. State v. Hagerman Water Right Owners, Inc., 130 Idaho 727, 735, 947 P.2d 
400, 408 (1997); Idaho Code § 42-222. 27 
The State does not deny that flood control operations often benefit the public at 
large, but the Petitioners' arguments misapprehend the proper place of such 
26 The 1950 congressional authorization for Palisades required that it be operated for flood control, Bureau 
Opening Brief at 2; Coalition Opening Brief at 7, but even so the Bureau never sought to include "flood 
control" as a purpose of use on the license, which was issued in 1973. Rather, the Bureau and the 
spaceholders chose to address "flood control" through the Palisades Contracts. Bureau Response Brief at 4 
n.2. 
27 The State by pointing out the legal inconsistency in the Petitioners' arguments is not arguing in favor of 
forfeiture or any other adverse action against the Bureau on the basis of its flood control operations 
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considerations in the legal analysis. Under prior appropriation principles, the only 
relevance of the pnblic benefits of flood control operations, and of the fact that flood 
control may be requited by state or federal law, is that such considerations may be a 
defense to curtailment, partial forfeiture, or private claitns. See Aberdeen-Springfield 
Canal Co. v. P eiper, 13 3 Idaho 82, 87, 982 P .2d 917, 922 ( 1999) ("there can be no 
forfeiture if the appropriator is prevented from exercising his right to the water by 
circumstances over which he or she has no control")28 
The Petitioners seck to transform this legal shield into a sword to be wielded 
against junior water rights. See Coalition Response Brief at 20 ("out-of-priority 
diversions by junior water rights can and do cause unlawful shortages to the senior 
storage water right"). While Idaho law recognizes defenses to administrative actions and 
private claims based on a failure to beneficially use water diverted under a water right, 
nothing in Idaho law authorizes transforming such defenses into an affirmative 
entitlement to enlarge an appropriation, especially not when it would effectively shift the 
risk and burden of flood control operations to third parties who have no role in or control 
over reservoir operations. 
The proper framework for analyzing the Petitioners' arguments that flood control 
benefits the public at large and/or is legally required is well established in Idaho law. It 
would be contrary to law for this Court to create a new rule that would allow enlarged 
diversions based upon alleged benefits that did not form the basis of the original 
23 Such as contract actions or actions based on Sections 4 and 5 of Article X:V of the Idaho Constitution, or 
Chapter 9 of Title 42, Idaho Code. The Bureau may be immune from some flood control-related causes of 
action. See 33 U.S.C. § 702c ("No liability of any kind shall attach to or rest upon the United States for any 
damage from or by floods or flood waters at any place"); Central Green Co. v. United States, 531 U.S. 425 
(200 l) (interpreting 33 U.S.C. § 702c ); Burgess v. Salmon River Canal Co . Ltd, 127 Idaho 565, 903 P.2d 
730 (1995) \'duty of flood control"). 
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appropriation, and that are not recognized in the license or decree. It is also urmecessary: 
the Idaho Code provides the procedures for perfecting rights for "flood control" or for 
additional storage diversions to "refill" flood control space. 
III. AUTHORIZING PRIORITY "REFILL" IN EXCESS OF THE QUAI\1ITY 
ELEMENT IS CONTRARY TO THE REQUIREMENT OF 
ENCOURAGING MAXIMUM BEI\'EFICIAL USE. 
The Petitioners argue that the State has taken an "absurd and o11ending" position, 
Coalition Response Brief at 18, and seeks to "impugn the integrity" of the Bureau, 
Bureau Response Brief at 1, by pointing out that authorizing opert-ended priority "refill" 
of flood control spaee removes an incentive to carefully manage water supplies, could 
result in categorizing other releases as "flood control," and would open the door to 
disputes over what constitutes a "flood control" release. These attacks are simply efforts 
to avoid grappling with a fundamental problem that the Idaho Supreme Court has 
recognized: 
The requirement that a decree of water rights set out a specific water 
measurement is not imposed by LC s 42-102. That statute simply provides 
the basic unit of measurement of water tor whatever purpose may be 
relevant This Court has imposed the measurement requirert1ent as a 
corollary to the basic policy of the conservation of water resources for 
beneficial use.3 The Court has required such a measurement when the 
decree is intended to settle the rights of various appropriators who claim 
and use fluctuating amounts of water from the same source. Jhus, if the 
decree awards an uncertain amount of water to one appropriator who§!; 
needs are vague and fluctuating, it is likely that he will waste water and 
yet have the power to prevent others from putting the surplus to any 
beneficial use. 
Village of Peck, 92 Idal1o at 750, 450 P .2d at 313 (underlining added). As previously 
discussed, the legal result of the open-ended priority "ret111" authorization the Petitioners 
seek is a decree with an "uncertain" and "vague and fluctuating" quantity entitlement. 
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The "likely" result of decreeing such a right, as the Idaho Supreme Court has recognized, 
is "waste." Id. 
Moreover, the Idaho Supreme Court has cautioned that courts should be mindful 
of the heightened potential for "hoard[ing]" and other "possible abuses" in the storage 
context. AFRD2, 143 Idaho at 880, 154 P.3d at 451, Glavin, 44 Idaho at 589, 258 P. at 
534. The Idaho Supreme Court has recognized the law should address such concerns 
rather than leaving them to the discretion of water users, whose interests may not 
coincide with the public policy of maximizing the beneficial use of the state's water 
resources: 
It is against the spirit and policy of our constitution and laws, as well as 
contrary to public policy, to permit the wasting of our waters, which are so 
badly needed for the development and prosperity of the state, and every 
act on the part of any individual claimant that tends to waste water is to be 
discouraged rather than encouraged. 
Stickney, 7 Idaho at 435, 63 P. at 192. The fact that these legal principles must apply to 
the Petitioners' just as they do to all other water right holders carmot reasonably be 
characterized as "absurd and offending" or as "impugn[ing] the integrity" of the Bureau. 
Indeed, in Pioneer the Idaho Supreme Court brushed aside the Bureau's 
reassurances that "there will not be a reduction of the irrigation entities rights to use the 
water" if it was given free and clear ownership, because the irrigation entities had 
countered that "without an equitable interest, they [we ]re vulnerable" and pointed out the 
possibility of a Klamath scenario. Pioneer, 144 Idaho at 115, 157 P.3d at 609. The 
State's arguments in this proceeding no more "impugn[ s] the integrity" of the Bureau 
than did the Idaho Supreme Court's sununary dismissal of the Bureau's presumably 
sincere reassurances in Pioneer. The State's point that there should be a firm and fixed 
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annual diversion quantity on the storage water rights is no more "absurd and offending" 
than the spaceholders' arguments in Pioneer they were "vulnerable" and needed legal 
protection despite the Bureau's assurances to the contrary. 
Further, this proceeding represents the Bureau's third attempt in the SRBA to 
obtain priority "refill" rights, and the Bureau's legal position is inconsistent with those it 
has taken in its previous attempts.29 Moreover, it is also unclear why the Bureau seeks 
such rights as it has essentially admitted that the spaceholders contractually agreed to the 
flood control operations and released the Bureau from responsibility for replacing flood 
control releases. See Bureau Response Brief at 4 n.2 ("the United States' contracts 
preclude [a spaceholder] action against the United States"). In addition, while the Bureau 
previously opposed using "summary proceedings to ... decree a portion of the complex 
system used for the administration and accounting" of water rights, United States 
Response In Partial Opposition To The State Of Idaho's Motion For Partial Summary 
Judgment, Subcase Nos. 01-2064, 01-2068, et al. (Apr. 16, 2012), at 3, it has effectively 
admitted that it seeks just such a decree in this proceeding. See Bureau Response Brief at 
2 ("the release of water for flood control . . . should not be counted . . . . what 
Reclamation and its spaceholders seek is properly considered completion of an initial 
fill").30 
Contrary to the Petitioners' arguments, the flood control rule curves do not neatly 
define what constitutes a "flood control release" and do not resolve all disputes over 
29 State's Response Brief at 11-13. 
3° Further, there is evidence in the SRBA record that the Bureau sometimes makes releases for "flood 
control" that Water District No. 1 believes are not necessary to comply with the "flood control rule curves." 
Continued Deposition Of Anthony 0/enichak, Subcase Nos. 01-2064, eta/. & 01-2068, eta/. (Mar. 21, 
20 12), at 247-48. This transcript is attached as Exhibit 41 to the Affidavit Of Travis L. Thompson In Support 
Of Surface Water Coalition's Joint Memorandum In Opposition To The State Of Idaho's Motion For 
Partial Summary Judgment, Subcase Nos. 01-2064, eta/. & 01-2068, eta/. (Apr. 16, 2012). This Court 
may take judicial notice of documents in its files. 
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flood control operations. The curves only define the ultimate target- the amount of flood 
control space that must be available in given reservoirs on a given date under a certain set 
of conditions. They do not set forth the release schedules, quantities or procedures 
necessary for meeting that target, and can be interpreted relatively conservatively, 
relatively liberally, or somewhere in between. 
It is by no means uncommon for disagreements to arise between and among 
various interests and parties, including the Bureau, the water users, and the 
Watermaster's office, over whether a given "flood control" release was "necessary" to 
comply with the curves. The question of whether any given release constitutes a "flood 
control" operation that is ne<:essary to comply with the rule curves is often more factual 
than legal, driven by the circumstances surrounding the specific release in question, and 
open to differences of opinion. 
The issue is further complicated by the Petitioners' assertions that even flood 
control releases that are used for an authorized benet1cial purpose such as power or 
irrigation must not be "counted" if the subjective intent of the reservoir operator in 
releasing the water was to make a "flood control" release- or if the water came from the 
v,TOng reservoir. Coalition Response Brief at 25-26. The Petitioners' arguments simply 
confirm that a priority right to "refill" flood control space would open the door to 
"possible abuses." AFRD2, 143 Idaho at 880, 154 P.3d at 451, Glavin, 44 Idaho at 589, 
258 P. at 534. Recognizing such a right would add to and intensifY existing disputes over 
flood control releases, and further complicate a system that is already quite complex. 
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IV. IDAHO POWER COMPANY'S CLAIM LACKS LEGAL AND FACTUAL 
SUPPORT AND IS OUTSIDE THE SCOPE OF THIS PROCEEDING. 
While Idaho Power Company suggested in its opening brief that the company had 
little or no interest in litigating the basin-wide issue but merely wanted to reserve its 
rights with respect to future litigation, the Company reversed course in its response brief 
and affirmatively asked this Court to "recognize that IPC has the right to refill after flood 
control releases at Brownlee under its existing priority subject to the subordination 
clause." !PC Response Brief at 3. The Company's basic argument is similar to that of 
the Petitioners: Idaho Power essentially asserts that a right of priority "refill" was part 
and parcel of its original storage water right(s), and remains effective except as 
subordinated by the Brownlee subordination condition. This argument lacks merit for the 
same reason the Petitioners' "part and parcel" arguments fail, as explained in this brief 
and in the State's previous briefs in this proceeding. 31 
Further, there is nothing in the record in this proceeding to support Idaho Power's 
contention that the negotiations and/or intent of the Brownlee subordination condition 
addressed or even recognized the question of priority "refill," or that the intent of the 
condition would be "eviscerated" by a failure to recognize an inherent right of priority 
"refill." !PC Response Brief at 3. As Idaho Power pointed out in its opening brief, if it 
becomes necessary to address such questions, it should be done "in a context in which the 
Court can address the detailed facts of Idaho Power's particular case." Idaho Power 
31 Contrary to the assertions of Idaho Power, the Board of Control, and New York Irrigation District, the 
State does not in this proceeding seek to add a subordination condition or remark to any storage water 
rights. !PC Response Brief at 3; Board Of Control Response Brief at 5. The State's position in this 
proceeding is that Idaho law prohibits a remark authorizing priority "refill" in excess of the quantity 
element, and that Idaho law allows subordinate "refill" even in the absence of an authorizing remark. 
STATE OF IDAHO'S REPLY BRIEF- 33 
Company's Opening Brief On Basin-Wide Issue 17 (Dec. 20, 2012), at 4. This basin-
wide proceeding is not intended for such purposes. Order at 5-6. 
Idaho Power also attempts to raise and resolve a question of potential federal 
preemption of state law as grounds for recognizing a priority "refilr' right. See !PC 
Response Brief at 4 ("The State would ultimately lose that fight"). This proceeding does 
not present any pre-emption questions and this Court should decline to issue an advisory 
opinion on a speculative and hypothetical pre-emption scenario, as even Idaho Power 
pointed out in its opening brief. See Idaho Power Company's Opening Brief at 4 ("The 
preemption issue ... is obviously not ripe"). Idaho law defines Idaho Power Company's 
storage water rights. If a federal pre-emption issue arises at some future time in 
connection with Idaho Power's state law-based water rights, it should be dealt with at that 
time, in an appropriate proceeding, and on the basis of the actual circumstances and a 
properly developed record. 
V. THIS COURT SHOULD REJECT THE PETITIONERS' ATTEMPTS TO 
LITIGATE ISSl.:'ES OF WATER RIGHT ADML~ISTRATION AND 
ACCOUNTING AND TO ESTABLISH "REFILL" RIGHTS BASED ON 
CLAIMS OF IDSTORIC USE. 
This Court should reject the Petitioners' continuing attempts to inject issues of 
'"fill" that pertain to water right accounting and the distribution of water among water 
rights. The authority and responsibility for distributing water among appropriators is 
statutorily conferred upon the Director and the Watermaster. Idaho Code§§ 42-602, 42-
607. This includes accounting for natural flow distributions among water rights, which in 
many ways appeat·s to be the real issue the Petitioners seek to address. See, e.g, Bureau 
Response Brief at 2 ('"the release of water for flood control ... should not be counted 
against the storage water right. . . . what Reclamation and its spaceholders seek is 
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properly considered completion of an initial 'fill' of the water right for irrigation 
purposes rather than 'refilL '")32 
Such matters are outside the scope of this proceeding as defined in the Order, and 
should be dismissed for the reasons discussed in the State's previous briefing, objection 
and motion to strike. Order at 5-6; see Idaho Code § 67-5271 ("A person is not entitled 
to judicial review of an agency action until that person has exhausted all administrative 
remedies required in this chapter"); AFRD2, 143 Idaho at 872, 154 P.3d at 443 
("Important policy considerations underlie the requirement for exhausting administrative 
remedies, such as providing the opportunity for mitigating or euring errors without 
judicial intervention, deferring to the administrative processes established by the 
Legislature and the administrative body, and the sense of comity for the quasi-judicial 
functions of the administrative body.") (internal quotation marks and citation omitted). 
Further, the Petitioners' repeated attempts to characterize flood control releases 
from on-stremn reservoirs as "pass through" of water that was never "actually" diverted 
or "physically" stored simply refuse to acknowledge undeniable objective fact. 33 At such 
reservoirs, "the entire flow of the natural stream has been diverted and stored and become 
subject to controlled releases." Memorandum Decision And Order on Cross-lvfotions For 
Summary Judgment Re: Bureau Of Reclamation Streamflow Maintenance Claim, 
Subcase No. 63-03618 (Lucky Peak Reservoir) (Sept. 23, 2008) ("Lucky Peak Order"), at 
22; see also id. at 19 ("the entire flow of [the] river is diverted and then artificially 
32 The Petitioners are simply incorrect in assuming that flood control releases are "counted agaimt the 
storage water right." Id Consistent with Idaho law, it is the diversions that "count" towards the "fill" of a 
storage water right. Idaho Code § 42-ll 0. Releases are a matter of stored water accounting, not natural 
flow administration. 11lis and other fundamental misunderstandings of water right accounting 
methodologies and procedures pervade the Petitioners briefu and simply confirm that such matters must be 
addressed and developed in administrative proceedings and, if necessary, subsequent judicial review . 
.1.1 The State agrees that flows that are not diverted into an off-stream reservoir should not be "counted" 
towards the storage water right for such a reservoir; and in tact they are not. 
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released."). The Petitioners' argument reduces to a challenge to the Director's discharge 
of his statutory duty of water rights administration and accounting, and any claims that 
the Director has impaired or diminished any of the Petitioners' storage water rights are 
outside the scope of the Order and subject to the requirement of exhausting 
administrative remedies. Order at 5-6; Idaho Code§ 67-5271; AFRD2, 143 Idaho at 872, 
154 P.3d at 443 34 
This Court should also reject the Petitioners continuing attempts to establish a 
historic record of reservoir operations and water rights administration for individual 
reservoirs or reservoir systems, see, e.g., Board Of Control Response Brief at 2-4, 8, 1 0; 
Bureau Opening Brief at 4, which are outside the scope of this proceeding. Order at 5-6. 
Moreover, as a matter of law "refill" rights based on claims of historic beneficial use 
must be perfected as separate water rights, and for such purposes it is not sufficient for 
the Petitioners to simply claim that water has historically been diverted to "refill" storage 
space: 
Even if upon investigation by the Water Resources Board or some 
interested person a means of diversion, as claimed by appellant, is 
discovered, there still remains the unanswered questions concerning the 
date such diversion of water was put into operation; the amount of water 
being diverted; the use for which the water is being diverted; and the 
continuity in time of appellant's diversion of water. 
Nettleton, 98 Idaho at 90, 558 P.2d at 1051. The Petitioners must affirmatively establish 
all elements of any claim of historic beneficial use of "refill." 
34 Contrary to the Petitioners' contentions, it is not the State's position that all inflow to an on-stream 
reservoir counts as "diversions" under the storage water right. Some inflow is "counted" and some is not, 
and the authority for making this determination is statutorily conferred upon the Director. Idaho Code §§ 
42-602,42-607. The Petitioners also mischaracterize the State's position in asserting that the State seeks to 
"charge" flood control releases against the Bureau's storage water rights. Flood control releases have no 
role in the determination of when a storage water right "fills" for accounting purposes. Idaho Code § 42-
110. The flood control "charges" to which the Petitioners refer are contractually authorized charges against 
individual allocations of the privately-held stored water after it has been diverted in a reservoir. It is the 
Bureau, not the Director or the Watermaster, that levies these charges. 
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VI. ESTABLISHED IDAHO LAW PROVIDES THE RULES NECESSARY TO 
RESOLVE THE BASIN-WIDE ISSUE AND TillS COURT SHOULD 
DECLINE TO CREATE NEW LEGAL RULES REGARDING VAGUE 
AND AMBIGUOUS TERMS SUCH AS "ONE-FILL" AND "REFILL." 
While the State agrees with what it understands United Water's basic position to 
be in this proceeding, the State differs with United Water to the extent it may be 
suggesting this Court apply or adopt the Colorado "one-fill" rule. See United Water 
Response Brief at 6-7, 17. The basin-wide issue designated in the Order is expressly an 
issue of Idaho law. The contours and particulars of the Colorado "one-fill" rule are far 
from clear, and adopting or applying the Colorado rule for purposes of this proceeding 
could have unintended ramifications and consequences in the future. 
More importantly, there is no need to adopt the Colorado "one-fill" rule. As this 
Court has recognized, the issue in this proceeding is "directly related to the quantity 
element of a water right." Order at 6. Indeed, the arguments of all parties focus on the 
basic question of how much water may be diverted under the priority of an Idaho storage 
water right. Idaho law answers this question, and also the subsidiary question of whether 
a storage right is measured at the point of diversion or the place of use, without any need 
to refer to a "one-fill" rule. Idaho law also authorizes the Director to distribute natural 
flow in accordance with water rights and the prior appropriation doctrine as established 
by Idaho law, and provides administrative and judicial remedies for addressing claims 
that the Director or the Watermaster incorrectly accounted for such distributions. 
Much of the confusion and difficulty that has arisen in this proceeding (and that 
also arose in Subcase Nos. 01-2064 (American Falls) and Ol-2068(Palisades) is a direct 
result of the use of several inherently vague and ambiguous terms, especially "refill," 
"fill," and "one-fill." These terms have no settled definitions in Idaho law: they are 
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largely empty vessels into which many different meanings, interests and/or issues can be 
poured, and those meanings and interpretations frequently change depending upon the 
circumstances and context. The terms "refill" and "one-fill" do not serve to focus or 
resolve the basic question of how much water may be diverted under the priority of a 
storage water right, but rather unnecessarily cloud the analysis and incorrectly imply that 
the basic issue is something new and different that has not been previously addressed in 
Idaho. 
CONCLUSION 
For the reasons discussed herein and in the State's previous briefing in this 
proceeding, the State's position on the basin-wide issue designated by the Order is that 
Idaho law prohibits a remark in a storage water right that would authorize flood control 
"refill," under priority, in excess of the right's quantity element. The Petitioners' 
arguments fail as a matter oflaw and should be rejected. 
Respectfully submitted this 25th day of January 2013. 
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TO: DATE: August 20, 1979 
FROM; AlM 
SUBJECT: METHOD OF COMPUTWG STORAGE ACCRUAL IN DISTRICT 1. 
Untl 1 110111 the new acco!lllting procedure has been bi!Sed on the IISSUlliPt1on 
that the Mnua1 storage accru~1 for a rasenro1 r 1s 11m1ted by the diffeeence 
between the total reservoir r1ghts and the amo!lllt of carry-over from tho 
previot.!s year. Accrual, on paper, has been Clllll!PUted within tilts limit, 
whenever natural flow was available at the reservoir liDder Its pdorlt,y, 
Wbt<ther water was actually stored or nat. This method of accounting has 
been cr1tiched by USBR and some of the water users who sey that It dis~ 
courages flood control operations because it wi11 eventually put reservoir 
refill behind so many .late rights tllat the space couldn't be 1"\i!f1Hed. 
The purpose of tllis memu 1s to seek wrlfic:ation of the intarprl!t!ltlon 
yo~.~ made 1n our coovars<llthm last ill!llkl that the .reservoirs should be 
<~Howed to <mnually accroo up to tile amount of their total rights if 
sufficient carry-over had been release~ (such as for flood control) to make 
that amount of space available. lo accomplish this accounting. the water-
master would have to periodically obta1n from USBR Information on sources 
of stored water releases so that the accounts could be adjusted downward to 
allow continued accrual. 
ACR: cjs 
cc: Ron Carlson 
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State ofldaho's Reply Brief 
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}1INUTES OF COMHITTEE OF NINE MEETING 
City Electric Building, Idaho Falls, Idaho 
September 21, 1979 
At 10:30 a.m., the Co~ittee of Nine met with the Idaho Water 
Resource Board in the City Electric Building in Idaho Falls, to discuss 
the operation of the tVater Bank on the Upper Snake. Chairman Lester 
Saunders reported that 78,248 AF of water bad been submitted to the 
rental pool of which 71,387 AF had been rented to 56 renters. The 
largest transaction was the lease of 60,000 AF to Idaho Power. 
The re-gular meeting of the Committee of Nine was called to order by 
Chairman Saunders at 1:00 p+rn., with seven regular members, one alternate 
and one advisory member present. The minutes of the last meeting were 
read by Reed Murdock. The minutes \vere approved as read. 
Lester Saunders asked the Director of the Department of Water 
Resources, Stephen AllreC> to explain the watermaster's process for 
crediting water to the reservoirs. Steve explained that any water 
available at a reservoir for storage is credited to that reservoir 
storage right. Once a right has filled on paper, even if water bas been 
released and additional space is available, the priorities of the 
reservoirs are considered to no longer be in effect~ This is offset by 
the fact that any diversion which takes over its natural flow entitle-
ment is charged with storage used. Steve explained that there are 
alternatives to this approach, but this is the best accounting method 
for showing "••hat is happening" in the system. Steve stressed that the 
computer only does the accounting and does not eliminate the need for 
human judgement~ 
Ron Carlson indicated that water use has been extremely high this 
summer and he has had difficulty in keeping the river steady because of 
canals changing their rate of diversion without notifying him in advance. 
Ron indicated that he is planning to schedule a meeting with all of the 
canal managers sometime in November to develop a communication system 
which will give him 24-hour notice prior to a diversion change. He 
also told the committee that he is looking at the possibility of instal-
ling a telephone answering machine which will allow any water user to 
call and determine the priorities presently in effect on the river~ 
John Rosholt brought up quiet title actions involving water rights 
which get through court without the watermaster or department being 
notified. John recommended that the water users support legislation 
changes which would require either the watermaster or the Department of 
Water Resources to be a party in any water right adjudication proceeding. 
Carlos Randolph recoll'Jnended that water users be reminded that water 
they are using now could be a supply they won't have next summer. He 
suggested that each co:npany review its water needs in light of a possible 
low water supply next year. Carlos mentioned that he is planning to 
retire in December and expressed his appreciation to the Committee of 
Nine for the opportunity he has bad to work with them. 
l certify ihi'l !o be a !rue ana 
corr.,ct copy of the original. 
LVH /9 g(~./ I ~- 1.',;/Shi!,, 
Homer Jones reported to the Committee that many decrees exist which 
indicate water rights that have not been exercised for twenty years or 
more. Homer felt that there should be some way to get these removed 
from the State's records. Steve Allred responded saying the state has 
no authority to declare such rights relinquished unless it is associated 
with the Department's action on an application for transfer. 
Ron carlson reported that he had reviewed the diversions from the 
Milner Pool. He said that the pump owners who could be identified have 
been contacted. Several have made arrangements to rent water but others 
are claiming they are entitled to water from MID. 
The Committee of Nine discussed legislation that needs to be presented 
in the next legislation session. The Committee agreed that water users 
should sponsor legislation which would accomplish the following: 
1. Allow a change in the nature of use of water leased through the 
Water Bank on an annual basis. 
2. Provide for a water district minimum charge for water deliveries. 
3. Amend statutes to require the watermaster or Department of 
Water Resources be involved as a party in all water adjudication 
proceedings. 
The Committee also discussed the need to streanline the water 
district's annual meeting~ This is to be considered at the next meeting. 
Meeting adjourned at 2:50 p.m. 
~p ,{0 '1f1 kvtkJ:_ 
REED b. MURDOCK, Secretary 
Committee of Nine 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT l/ 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InRe SRBA 
Case No. 39576 
) 
) Subcase Nos.: 00-91017 
) 
) SURFACE WATER COALITION'S 
) REPLY BRIEF 
) 
) _____________________________ ) 
COME NOW, American Falls Reservoir District #2, A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal 
Company and Twin Falls Canal Company (hereinafter collectively referred to as "Surface Water 
Coalition" or "Coalition"), by and through counsel of record, and hereby submit their Reply 
Brief in this matter. 
SURFACE WATER COALITION'S REPLY BRIEF 1 
This reply addresses the response briefs filed by the State of Idaho ("State") and United 
Water Idaho Inc. ("United Water") (collectively referred to hereafter as "Respondents"). In 
addition to the points addressed below, the Coalition incorporates its Response Brief previously 
filed in this matter. 
INTRODUCTION 
The State disputes priority refill of evacuated flood control space for two general reasons: 
1) the diversion would result in an enlargement of the storage water right; and 2) refill would 
change administration to storage releases. United Water disputes priority refill on the 
enlargement theory, lack of initial authorization, and an alleged "one fill" rule that does not exist 
in Idaho. The Respondents' arguments overlook the beneficial use or purpose of use element of 
a storage water right. Although they allege that priority refill of evacuated flood control space 
"enlarges" the storage right, they completely fail to recognize that refill simply keeps the water 
right whole, allowing actual water to replace a reservoir operation intended to protect lives and 
property downstream. In addition, the Respondents provide no legal or factual substance for 
their arguments, instead relying primarily on speculation about future Reclamation operations 
and the fear that priority refill would lead to "abuse" or "waste." These fears are simply 
unfounded. 
As explained in the Coalition's Opening Brief: 1) a storage water right is entitled to 
lawful administration to satisfy its decreed beneficial use; 2) reservoir releases for flood control 
to protect life and property do not satisfy the beneficial use of a storage water right; and 3) 
reservoir releases for flood control do not cause a storage right to forfeit or lose its priority in 
administration. The State and United Water have no valid response to these points and have no 
legal basis to diminish a storage water right in the manner they seek. 
SURF ACE WATER COALITION'S REPLY BRIEF 2 
The Coalition respectfully requests the Court to find that no remark is necessary to 
authorize the distribution of water to a storage right's priority, including the refill of space 
vacated for flood control. 
ARGUMENT 
I. Distributing Actual Water to Satisfy a Storage Right's Purpose of Use Does Not 
"Enlarge" the Quantity Element. 
The Respondents continue the attack on priority refill of evacuated flood control space on 
the basis of an "enlargement" or "un-quantified water right" theory. The State alleges such a 
distribution to the storage water right would exceed the quantity element and result in an "open-
ended" water right. 1 State of Idaho's Response Brief("State Resp. ")at 4-8. United Water joins 
in this theory alleging priority refill would exceed the quantity that was originally appropriated 
under the storage water right. United Water's Response Brief(" UW Resp. ") at 3-5. Notably, the 
Respondents ignore the water right's beneficial use element and wrongly insinuate that refill 
results in "more water" or a quantity that exceeds what is listed on the water right. That is not 
the case. 
The State's justifies its theory by asserting that refill of flood control space transforms the 
quantity element of the water right into an un-quantified amount, which will lead to "abuse" or 
"waste" when Reclamation operates the reservoir system. State Resp. at 7-8. There is no factual 
or legal basis for the State's speculative claim. Reclamation operates the reservoirs pursuant to 
1 The State repeats its failed analogy with the natural flow irrigation right. State Resp. at 10. Using the State's 
example, the natural flow irrigation right for I 00 cfs has no right to divert and use 120 cfs. The State misconstrues 
refill of evacuated flood control space to equal the same unlawful diversion, which it is not. For example, if I 00 
acre-feet is stored for irrigation purposes and 20 acre-feet is released for flood control, the refill of the vacated 20 
acre-feet in priority is not an enlargement. Contrary to the State's theory, the spaceholder does receive 120 acre-feet 
for beneficial use, instead his water right for 100 acre-feet is restored or made whole. The failure in the State's 
analogy is that the natural flow right diverts and uses more than the authorized quantity, which is prohibited. Refill 
of flood control space does not result in the spaceholder using more water than is listed on the storage right's 
quantity element. 
SURFACE WATER COALITION'S REPLY BRIEF 3 
federal law and contracts with its spaceholders. Flood control operations follow formal rule 
curves, not some "subjective intent" or nefarious plot of the federal government. State Resp. at 
26. The storage water right is administered pursuant to state law according to the prior 
appropriation doctrine. Nothing in the Coalition's arguments would change the quantity element 
of the water right. 
Moreover, the State can point to no evidence to support its claim that Reclamation would 
purposely waste storage water to the detriment of spaceholders or other water right holders, or 
operate the reservoir in an "abusive" manner. Idaho law firmly supports the spaceholders' right 
to store and use, in priority, the listed quantity on the storage water right. See IDAHO CONST. art 
XV,§ 3; I.C. § 42-602; Clear Springs Foods, Inc. v. Spackman, 150 Idaho 790,800 (2011); 
Beecher v. Cassia Creek Irr. Co., 66 Idaho 1, 9 (1944). Contrary to the Respondents' theory, the 
water right's priority is not lost or forfeited if flood control releases must be made to protect lives 
and property downstream. 2 
In furtherance of the "enlargement" claim the State continues to claim that refill of 
evacuated flood control space is similar to the use of "high flows," which was addressed in prior 
Idaho Supreme Court decisions. State Resp. at 7-8.; citing A&B Irr. Dist. v. Idaho Conservation 
League, 131 Idaho 411 (1997) ("A&B") and State v. Idaho Conservation League, 131 Idaho 329 
(1998) ("ICL''). The State is wrong. 
The portions of A&B and ICL that are relevant to this discussion address the nature and 
administration of "excess" or "high flow" water, i.e. flood water. In those cases, the "excess" 
water in the form of spring runoff was diverted and used in addition to the irrigation natural flow 
2 The Respondents fail to address the purpose of a flood control operation and how weather and hydrologic events 
dictate storage releases. United Water even goes so far as to insinuate that a reservoir operator has "control" over 
these events. UW Resp. at 12. While an operator like Reclamation physically controls the dam and how water is 
released, nobody can predict or control flood conditions on a river. The fact that flood control operations protect 
lives and property, and the State's citizens at large, is completely lost on the Respondents. 
SURFACE WATER COALITION'S REPLY BRIEF 4 
water rights. Unlike flood control releases at issue here, A&B and ICL resolved how to 
administer the historic practice of diverting "excess" water ancillary to a base irrigation natural 
flow water right. See e.g. ICL, 131 Idaho at 334 ("while General Provision 2 does not set forth a 
water right in "excess" water, it does describe a procedure by which those who have water rights 
may use "excess" water, and the provision thus may be necessary for the efficient administration 
of water rights"). The State's analogy is therefore off target, as a careful reading of those cases 
makes clear. 
A&B and /CL are companion cases that arose in the context of Basin-Wide Issues 5 
(A&B) and 5A (/CL). The issue inA&B concerned the Director's proposed general provisions in 
three test basins, Basins 34, 36, and 57, including general provisions for the use of"excess 
water." See A&B, 131 Idaho at 413. The Director's Reports for those test basins converged with 
the designation of Basin-Wide Issue 5 ("BW5") and a hearing on whether the general provisions 
were necessary for the definition or administration of all water rights in those basins. See id 
The "excess" or "high flow" general provision previously decreed in the Reynolds Creek Decree 
(in Basin 57) was not decided inA&B, but was instead referred to a Special Master for resolution 
"due to the uniqueness and specific application of General Provision 2," the "high flow" 
provision. Thus, the Reynolds Creek general provision, based on a prior decree, was designated 
as Basin-Wide Issue 5A and culminated in the Court's ICL decision. See 131 Idaho at 414, n. 3 
("General provision 2 for Basin 57 is designated as basin-wide issue 5A"). 
In A&B, the Director's Report for three test basins recommended a general provision for 
the use of"additional" or "high flow" water "derived from a long standing custom and practice 
of irrigators using surface flows in addition to the decreed quantities of their respective water 
SURFACE WATER COALITION'S REPLY BRIEF 5 
rights."3 The Supreme Court was concerned that a "general provision concerning excess water 
would not define a water right or be necessary to administer a water right and therefore is not 
appropriate." /d. at 416. TheA&B Court explained: 
We agree with the SRBA district court that "excess water" or "high flow," (a term 
used by the parties to describe the same water), is not subject to a water right. 
Excess flow is not subject to definition in terms of quantity of water per year, 
which is essential to the establishment and granting of a water right. 
The provision regarding excess water is not an element of a water right since 
excess water inherently relates to water that has not been decreed. Consequently 
there cannot be a prior relation to excess water. A general provision concerning 
excess water would not define a water right or be necessary to administer a water 
right and therefore is not appropriate. 
A&B, 131 ldahoat416. 
As in A&B, the ICL Court was concerned with the fact the general provision did not 
include the specific "elements" of a water right claim.4 However, the Court did conclude the 
general provision was "necessary" for administration of water rights in the Reynolds Creek 
Basin the Court held: 
[W]hile General Provision 2 does not set forth a water right in "excess" 
water, it does describe a procedure by which those who have water rights may use 
"excess" water, and the provision thus may be necessary for the efficient 
administration of water rights. 
* * * 
In this case, the record clearly reflects that there was testimony regarding 
the historical practice of using "excess water" or "high flows". It is a system of 
water use which has apparently been used successfully for decades in the 
Reynolds Creek Basin. As we have already stated, General Provision 2 lacks the 
statutorily required elements and therefore does not establish the right to use 
excess water. However, it does describe a long-standing system of allowing those 
who otherwise have water rights in the Reynolds Creek Basin to use excess water 
when it is available. . . . Thus, the efficient administration of water within the 
3 See Memorandum Decision and Order on Challenge at 13 (Subcase Nos. 74-15051, et al. "High Flow" Claims) 
(January 3, 2012) (emphasis added). 
4 The State ofldaho understood these cases in the context of the "high flow" general provision in Basin 74 (Lemhi 
River Basin). The State supported the Lemhi waters users' right to divert "high flows" based upon the Lemhi 
Decree. 
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Reynolds Creek Basin depends on the system mandated by General Provision 2, 
and General Provision 2 is necessary to govern the administrative role of the 
IDWR. We therefore hold that General Provision 2 should be included in the 
SRBA decree, and we vacate the district court's order in this regard. 
!d. at 334-35. 
The Court recognized that water users in the Reynolds Creek Basin had diverted and used 
"excess" flow pursuant to a prior decree, and that the practice was necessary as part of the 
administration of existing water rights. While the Court concluded the general provision did not 
include the "elements" of a water right, it held the provision describes a "procedure by which 
those who have water rights may use 'excess' water." 131 Idaho at 334. 
A&B and ICL are factually and legally distinguishable from the "refill" issue in this 
proceeding. 5 Unlike the facts where the irrigators sought to divert and use an amount "above" 
their water rights' quantity elements at a single point in time, here the spaceholders seek to 
properly restore actual water to evacuated space to satisfY the storage rights' decreed quantity. 
The spaceholders only seek to maintain the storage water rights and keep the quantities whole 
after protective flood control releases are made. The water stored and available for beneficial 
use by the spaceholder does not exceed the quantity element listed on the storage right. Whereas 
the irrigators in ICL were authorized to divert and use a quantity greater than their water rights, 
5 The State's argument is further perplexing because on one hand it relies upon A&B and JCL to support its position 
that without quantity and priority, a water right cannot exist, and on the other hand it encourages the Petitioners to 
file claims for "excess" water. For example, the State argues "to the extent the Bureau's 'refill' operations have 
relied upon un-appropriated flows, the Bureau's storage water rights do not allow the Bureau to establish a priority 
interest in such 'excess' water and thereby prevent its development by future users: 
Excess flow is not subject to definition in terms of quantity of water per year, which is essential to the 
establishment and granting of a water right ... excess water inherently relates to water that has not been 
decreed. Consequently there cannot be a prior relation to excess water." 
State's Resp. at 17 (citingA&B lrr. Dist., 131 Idaho 411,416 (1997)). 
Yet in contravention of A&B's holding, the State later suggests the Bureau "may file applications for new water 
rights to appropriate 'excess' water for 'refill' use." !d. This non sequitur exposes the fallacy of the State's position 
and its fundamental misunderstanding of A&B and ICL. 
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that is not the case with the proper refill of evacuated flood control space at issue here. 
Moreover, protecting the storage right's quantity and beneficial use is required by the prior 
appropriation doctrine. 
In sum, the State misreads and misapplies the Idaho Supreme Court's holdings inA&B 
and ICL. The "high flow" general provision litigation is not analogous to the refill of evacuated 
flood control space to satisfy a storage water right in administration. Therefore, the Court should 
disregard the State's erroneous reliance upon those cases. Contrary to the Respondents' theories, 
priority refill of evacuated flood control space does not enlarge the storage water right. The 
quantity element remains the same, and actual water must be distributed to satisfy the beneficial 
use pursuant to state law. 
II. Priority Refill of Evacuated Flood Control Space Does Not Change Administration 
to Storage Releases. 
Next, the State claims that priority refill would change administration to reservoir 
"releases," usurping the statutory authority ofthe Director and Watermaster. State Resp. at 19. 
Like its "enlargement" theory, the State hopes to persuade the Court that priority refill of 
evacuated flood control space would somehow change the law and turn water right 
administration over to the federal government. That is simply untrue. The State has no support 
for its claim other than a limited view of administration focused only on water measurement and 
a misreading ofthe Idaho Constitution. State Resp. at 19-22. Both of these arguments fail. 
First, although the State correctly observes that water rights are measured at the point of 
diversion for purposes of administration, the inquiry does not end at the river head gate. The 
water that is diverted must be put to beneficial use. For a storage right, if the water diverted is 
released for flood control, it is not beneficially used under the water right's purpose of use. 
Proper distribution of available water to refill the evacuated space does not change water right 
SURFACE WATER COALITION'S REPLY BRIEF 8 
administration to reservoir "releases" as the State suggests. Instead, the water right retains its 
priority to satisfy the right's listed quantity and purpose of use. The Watermaster's authority 
does not change as he is still required to distribute available water in priority. If there is 
insufficient water to fill senior rights, the storage water right takes its place in line and cannot 
refill. However, if water is available to refill the evacuated flood control space in priority, the 
storage right does not lose its priority or take a back seat to junior water rights as the 
Respondents would have it. Such administration is contrary to Idaho law. 
Next, the State continues its claim that the Petitioners are not the lawful appropriators of 
the storage water rights and only have limited "distributee" status with Reclamation. State Resp. 
at 20-22. The State misreads the constitution and ignores the fact that the spaceholders are the 
equitable and beneficial owners of the storage water rights. Noticeably absent from the State's 
Response on this point is any discussion of United States v. Pioneer Irr. Dist., 144 Idaho 106 
(2007). Again, as the beneficial owners of the storage water rights, the spaceholders and their 
landowners perfected the water rights under Idaho law. 6 Pioneer, 144 Idaho at 110. 
Contrary to the State's claim, it is not just the "contract" that defines the amount of water 
that each spaceholder is entitled; it is the water right as well. The spaceholders have a direct and 
vested interest in the water right itself that is used for individual private irrigation use. The water 
right must be protected in administration to ensure there is actual water for the respective 
6 The State wrongly claims that Reclamation did or has the ability to unilaterally impact the Basin 01 storage water 
right claims to the detriment of the spaceholders, the equitable title holders of the water right. See State Resp. at 7, 
II ("Bureau has since withdrawn its request for such a remark Subcase Nos. 1-2064 and 1-2068"). There has been 
no decision on Reclamation's requested refill remark in the Basin 01 litigation. See Amended Order Granting 
United States' Motion, Certification, and Partial Special Master Report and Recommendation (Subcase Nos. 01-
2064 eta!., September 14, 20I2). Further litigation over the issue is currently stayed. See Order Staying Further 
Proceedings Before Special Master on "Fill" and "Refill" Matters (Subcase Nos. 01-2064 et al., October 23, 20 I2). 
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spaceholders to use on their irrigation projects.7 Stated another way, the spaceholders' interests 
in the water rights are not just limited to a contract expectancy with Reclamation. 144 Idaho at 
115. Accordingly, the State's constitutional argument simply misstates the law and should be 
rejected. 
The State further alleges that Reclamation and the spaceholders should suffer the 
"consequence" of flood control operations since recognizing priority refill would not maximize 
the "beneficial use of the resource as a whole." State Resp. at 24. This argument is just another 
way of claiming junior rights should be allowed to take actual water ahead of senior storage 
water rights. Such a claim plainly violates Idaho law and wrongly diminishes a storage water 
right. 8 
Flood control operations protect life and property downstream. Such reservoir 
operations do not "waste" the water resource in the sense the State claims. Storage reservoirs 
allow water users to store and save water that would otherwise flow downstream during the non-
irrigation season. Water that is stored for a beneficial use like irrigation is not "hoarded" as the 
State implies. Storage supplies are needed when the natural flow is insufficient to fill natural 
flow rights. For some projects storage water is the primary supply of water. The State misses 
the point of storage and tries to frame the debate between individual irrigators and "maximizing 
7 The State is incorrect in alleging that a "shortfall" in stored water is only a matter between Reclamation and the 
spaceholders. State Resp. at 21, 23. If the shortfall is caused by junior water rights taking water from a senior 
storage right, then water right administration is directly implicated. In such a scenario the Watermaster must curtail 
any junior diversions that would injure or interfere with the senior storage right. 
8 Moreover, junior water users took the system as they found it, or subject to senior water rights, when they 
appropriated their rights. Since reservoirs were operated for flood control from their inception, and storage water 
rights refilled to provide actual water to the spaceholders, junior rights made their appropriations subject to this 
operation and administration. · 
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beneficial use of the resource as a whole," whatever that phrase means.9 Water rights must be 
administered in priority and the fact that a river cannot provide water to all rights at all times 
does not mean the water resource is being wasted. The State's argument on this point should be 
rejected accordingly. 
In the same vein the State claims that the Petitioners seek to "shift" the "flood control 
burden" to other water right holders. State Resp. at 26, 35. Again the State misconstrues the 
purpose of flood control operations and the spaceholders' argument. The Petitioners cannot 
expect third parties or junior water right holders to "replace shortfalls" resulting from flood 
control operations if the watershed does not refill the evacuated space (i.e. timing of snowmelt, 
weather, etc.). Reclamation and the spaceholders accept that risk. However, if the evacuated 
flood control space does not refill because of junior water rights, the out-of-priority diversions 
must be curtailed to prevent shortfalls to the senior storage right. 10 Proper administration does 
not shift any burden of flood control and it is not "inequitable" as the State suggests, it is simply 
implementing the prior appropriation doctrine as required by law. State Resp. at 35. Contrary to 
the State's theory, junior water rights are not entitled to receive actual water ahead of senior 
storage water rights. 
Finally, the State confuses the issue of "charging" flood control releases against the 
spacholders' allocations as compared to the storage water right. State Resp. at 31. Although 
spaceholder allocations are reduced when a storage right is not refilled after a flood control 
release, the issue is the cause of that shortfall. The State completely misses the point on 
administration of the storage rights. The State erroneously claims that refill of evacuated flood 
9 The State provides no support for its vague argument on this point other than quoting a statement from Clear 
Springs out of context. Securing the "maximum use and benefit" of the State ofldaho's water resources does not 
mean junior rights get to take water from senior rights. 
10 See e.g., Coalition Response Br. at 20-22 (example of out-of-priority diversions in Basin 01 in 2006 causing 
shortfalls to senior storage rights). 
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control space can only occur with "surplus or excess water" without "impairing existing rights." 
!d. The State cites no legal support for this proposition. Distributing water to satisfy a senior 
storage water right in priority is not conditioned upon junior or "existing" water rights receiving 
a full supply. Instead, storage rights can only be refilled when senior rights are receiving a full 
supply. 
Ironically the State recognizes this point and cites Arkoosh v. Big Wood Canal Co., 48 
Idaho 383, 283 P. 522, 526 (1929). State Resp. at 33. Arkoosh confirms that a storage right 
cannot fill unless a downstream senior (not junior) right is satisfied. Again, that administration 
implements the prior appropriation doctrine and is required by law. The Court should deny the 
State's efforts to change Idaho law in this regard. 
III. United Water Erroneously Alleges There is a "Standard" or a Single Procedure to 
Recognize Priority Refill for Storage Water Rights in Idaho. 
United Water alleges that priority refill can only be authorized if it was "part and parcel 
of the original appropriation." UW Resp. at 7. United Water then interprets its own argument to 
mean that refill must be reflected in the quantity element as a total annual volume sufficient to 
accommodate more than one fill of the reservoir. Id at 8, n.IO. Although reservoirs operated 
for flood control purposes include storage water rights that are entitled to priority refill, which is 
inherent in how the water right was established, that does not mean the quantity element had to 
exceed the reservoir capacity in order to be properly recognized and administered. 1 1 
United Water takes two water right examples and alleges they represent the "standard" in 
how to acknowledge refill of a storage water right under Idaho law. UW Resp. at 5, 6. However, 
the two water rights and their individual storage operations do not address this basin-wide issue 
11 United Water takes a concept that IDWR included in a 2009 amendment to its adjudication rules and then 
attempts to retroactively impose that change upon storage water rights established decades or nearly a century ago. 
See IDAPA 37.03.01.060.02.f.ii. The change to IDWR's adjudication rule did not occur until years after 
Reclamation filed its Basin 01 claims in the SRBA and years after other storage water rights were already decreed. 
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and how refill of evacuated flood control space must be recognized when interpreting a storage 
water right. Moreover, the two examples are not reflective of the universe of"refill" remarks 
that have been included on water rights in the SRBA, nor do they represent a "standard" 
procedure as to how refill must be recognized. 
First, the Indian Creek Right example, water right 3 7-197 40, started as a beneficial use 
claim originally filed in 1994. See Ex. A to Second Affidavit ofTravis L. Thompson ("Second 
Thompson Aff."). The claim, as originally filed, did not include a total annual diversion volume 
to accommodate multiple fills of the reservoir. Contrary to United Water's theory, nothing in the 
Indian Creek claim shows the water right, when it was originally appropriated, specifically 
identified a refill volume. An amended claim was filed in 2010 adding the total diversion 
volume to reflect refills after "release of 50-ac-ft every two weeks (14 times per season) for flood 
irrigation below reservoir." See Ex. B to Second Thompson Aff. Accordingly, the amended 
claim shows that 700 acre-feet was needed and identified for irrigation use on 186.7 acres. See 
id This example is not reflective of the present basin-wide issue where spaceholders seek to 
confirm and ensure the quantity identified in the storage water right. Moreover, the Indian Creek 
Right is not representative of a reservoir with a flood control limitation or how a storage water 
right must be depicted in order to authorize priority refill of evacuated flood control space. 
Finally, the fact that a refill remark was only added in the SRBA does not support United 
Water's claim that it had to be identified at the time of the original appropriation in 1931 in order 
for the refill practice to be legal. 
Next, the Bogus Basin Right is a permit that includes a commercial storage use. The 
permit, as originally issued by IDWR, did not include a total volume to accommodate multiple 
refills of the storage tank. See Ex. C to Second Thompson Aff. Although the permit was 
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amended to include a greater annual volume, the example has no relevance whatsoever to a 
reservoir storage water right and a concurrent protective flood control operation. Moreover, the 
Bogus Basin Right does not establish some standard that applies to all storage rights in the 
SRBA. Accordingly, contrary to United Water's theory, a storage water right's quantity element 
does not have to indicate a total volume exceeding the reservoir capacity in order for refill to 
occur or be properly recognized in administration. 12 
Despite United Water's insinuation, there is no Idaho statute, rule, or case law that 
prohibits storage water rights from filling more than once a year, provided water is available in 
priority. Just the opposite, storage water rights across the State ofldaho can and regularly 
physically fill multiple times in a single year. Although they may not be required, several 
storage water rights decreed in the SRBA do include remarks about "refill."13 United Water 
conveniently ignores these decrees that do not address refill in the manner it suggests is the only 
lawful way. 
For example, storage water right 37-856 includes a remark that states: "The reservoir 
may be refilled multiple times in a single year." Ex. D to Second Thompson Aff. Although the 
right was originally decreed in 1932 without a specific refill remark that does not mean the right 
to refill did not exist under Idaho law at the time of appropriation. Moreover, the fact the total 
annual volume does not exceed the reservoir capacity does not mean the storage right is not 
allowed to refill. Finally, the refill remark was added in the SRBA after the claimant filed an 
objection on the issue. Another example is storage water right 29-134 71, which includes a 
12 For example, United Water's assertion would conflict with the American Falls reservoir storage right where for 
decades until 1976 a secondary storage right of255,000 acre-feet existed which entitled Idaho Power Company to 
temporarily store water in available space until it was needed by Reclamation and the irrigation spaceholders. 
13 A review ofiDWR's database for Basins I through 65 reveals there are hundreds of storage water rights without 
any "refill" remarks. 
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remark that states "A volume of water in addition to the volume described above for irrigation 
from storage may be diverted and used in a single year if at the time of refill senior water rights 
are satisfied." Ex. E to Second Thompson Aff All of these points refute the so-called "standard" 
United Water argues exists. 
In sum, United Water's theory about a "standard" procedure to recognize refill under 
Idaho law is without support and must be rejected. 
IV. Idaho Law Allows Refill of Storage Water Rights. 
United Water joins the State's claim that refill of evacuated flood control space is 
allowed provided it is subordinated to all junior and future water rights. UW Resp. at 13-14. 
Like the State, United Water provides no supporting legal basis for its argument. Instead, United 
Water alleges Idaho generally follows a "one-fill" rule announced in other states. Id at 6-7, 17. 
To the contrary, Idaho is not a "one-fill" state. Notably, the State ofldaho argued this exact 
issue in Subcase 01-2064 et al., seeking the same subordination by way of a remark on certain 
Basin 01 storage rights. Special Master Dolan rejected the State's proposed remark and theory, 
holding the following: 
The licenses for American Fails and Palisades Reservoirs contained no such 
[subordination] remark and the SWC correctly pointed out the State has no one-
fill rule. 
Order on Motions for Partial Summary Judgment at 18 (Subcase Nos. 01-2064 et al. July 
27, 2012) (emphasis added). 
The Special Master subsequently granted Reclamation's motion to certify the above order 
pursuant to I.R.C.P. 54. See Amended Order Granting United States' Motion, Certification, and 
Partial Special Master Report and Recommendation. The Special Master ruled that the "State's 
proposed refill remark is not necessary to define and/or efficiently administer the American Falls 
SURFACE WATER COALITION'S REPLY BRIEF IS 
and Palisades Reservoir irrigation storage rights." /d. at 2 (emphasis in original). No party in the 
SRBA, including the State of Idaho, appealed this decision. 
United Water further alleges that priority refill of evacuated flood control space 
undermines administration ''to maximize beneficial use." UW Resp. at 17. United Water claims 
that junior rights should be allowed to take water ahead of a senior storage right that does not 
have actual water to satisfy its beneficial use. This concept violates the prior appropriation 
doctrine. Moreover, United Water wrongly claims that senior storage rights already receive 
"more than enough inflow" and therefore should not be allowed to refill evacuated flood control 
space. /d. To the contrary, when flood control releases are required it is obvious the storage 
water right does not receive "more than enough" water. The facility operation to protect lives 
and property downstream is not an intended release of the water under the storage right. In other 
words, the water is not available for beneficial use as United Water wrongly implies. This is not 
the case of a senior storage right diverting and using more than the listed quantity. 
In sum, senior storage rights are entitled to receive actual water to satisfy the beneficial 
use and replace evacuated flood control space. Idaho does not have a "one-fill" rule. The Court 
should reject United Water's arguments accordingly. 
CONCLUSION 
The Respondents' attack on priority refill of evacuated flood control space is not 
grounded in law or fact. The Respondents refuse to acknowledge the reason for a protective 
flood control operation in the first place. Water released to protect lives and property is not 
intended to satisfy the storage right's beneficial use. Flood control operations at a reservoir 
facility do not affect the storage water right in administration. Since irrigators rely upon storage 
water to provide a water supply for their crops, having actual water in storage is critical. The fact 
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that refill restores the stated quantity of a storage water right after a flood control operation keeps 
the spaceholder whole and in no way "enlarges" the water right as the Respondents suggest. 
For the above reasons the Coalition respectfully requests the Court to find no remark is 
necessary to authorize the distribution of water to a storage right's priority, including the refill of 
space vacated for flood control, and that flood control operations do not affect the priority 
element for purposes of water right administration. 
DATED this 25th day of January, 2013. 
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Subcase Nos. 00-91017 
SECOND AFFIDAVIT OF TRAVIS L. 
THOMPSON IN SUPPORT OF SURF ACE 
WATER COALITION BRIEFING 
TRAVIS L. THOMPSON, being first duly sworn upon oath, deposes and hereby states as 
follows: 
1. I am an attorney representing the A&B Irrigation District, Burley Irrigation 
District, Milner Irrigation District, North Side Canal Company and Twin Falls Canal Company 
in the above-captioned matter. I am over the age of 18 and state the following based upon my 
own personal knowledge. 
SECOND AFFIDAVIT OF TRAVIS L. THOMPSON IN SUPPORT OF SWC BRIEFING 
2. Attached hereto as Exhibit A is a true and correct copy of the notice of claim 
dated March 10, 1994 filed in subcase no. 37-19740. 
3. Attached hereto as Exhibit B is a true and correct copy of the amended notice of 
claim dated February 19,2010 in subcase no. 37-19740. 
4. Attached hereto as Exhibit Cis a true and correct copy of the original permit for 
water right 65-13466 dated March 7, 1997. 
5. Attached hereto as Exhibit Dis a true and correct copy of the partial decree for 
water right 37-856. 
6. Attached hereto as Exhibit E is a true and correct copy of the partial decree for 
water right 29-13471. 
Further you affiant sayeth naught. 
'5r:::: 
DATED this :l__ day of January, 2013. 
Travis L. Thompson 
/'' _ _.. 
SUBSCRIBED AND SWORN to before me this ;15 day of January, 2013. 
No aiy Public for State ofldaho 
Residing at Twin Falls, I}t j 
Commission Expires: ~ J 3 • 
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Michael Creamer 
Michael Lawrence 
Givens Pursley, LLP 
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Michael C. Orr. 
State ofldaho Attorney General's Office 
P.O. Box 44449 
Boise, ID 83 711-4449 
Scott L. Campbell 
Andrew Waldera 
Moffatt, Thomas, Barrett, Rock &Fields 
P.O. Box 829 
Boise ID 83701 
Jerry R. Rigby 
Rigby, Andrus & Rigby 
P.O.Box250 
Rexburg, ID 83440 
Candice M. McHugh 
Racine Olsen 
101 S. Capitol Blvd., Ste 300 
Boise, ID 83 702 
United States Dept. of Justice 
Environment & Natural Resources 
550 West Fort ST., MSC 033 
Boise, ID 83 724 
Josephine Beeman 
409 W. Jefferson St. 
Boise, ID 83 702 
James C. Tucker 
Idaho Power Co. 
1221 West Idaho Street 
Boise, ID 82 702 
Charles F. McDevitt 
McDevitt & Miller 
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Boise, ID 83 701 
IDWR Document Depository 
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T.J. Budge 
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P.O. Box 1391 
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Daniel V. Steenson 
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Sawtooth Law Group 
P.O. Box 7985 
Boise, ID 83 707 
Craig Hobdey 
P.O. Box 176 
Gooding, ID 83330 
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O~:o;;, tmern ot Water Re.:h.i'-'' c.;;~ 
IN TIE DISTR.ICT COORT OF TIE FIFTH JUDICIAL DISTRICT ~~it/(egion Office 
STATE OF IDAHO, IR AND FOR TIE COUNTY OF ~IN FALLS 
CIVIL CASE NUMBER: 39356 
IN RE TIE GENERAL ADJUDICATION Ident NWIIbezo A3l- \91f9 
Date Received OF RIGHTS TO TIE O'SE OF WATER FROM 





NOTICE OF CLAIM 
TO A 
WATER RIGHT 
ACQUIRED UNDER STATE LAW 
Name of Claimant(s): 
Phone: 
Indian Creek Ranches owners Association, Inc. 
1-208-726-8905 
Mailing Address: P. 0. Box 1538 
Ketchum, ID 83340 
Date of Priority: June 1, 1931 
Source of water supply (a) Indian Creek 
which is tributary to (b) See Remarks 
a. Location of point of divezosion is: 
Township Range Section \c \c ~ Lot County 
3N 18E 22 sw SW SE Blaine 
Additional points of diversion if any: None. 
b. If instream flow, beginning point: 
Township Range Section \c ------ Lot County 
Ending point: 
Township Range Lot County 
5. Description of existing diversion wozoks: Dam and earthen ditches. 
6. Water is claimed for following purposes: 
Purpose From To 
Storage for January 1 December 31 
Irrigation 
Irrigation April 1 November 1 
from Storage 
Storage for January 1 December 31 
Recreation 
7. Total Quantity Claimed: 4.01 cfs I 45 AF 
8. Total consumptive use claimed is 500 acre 
9. Non-irrigation uses: None 
10. Place of use: 
Township Range Section \t \t 
2N lBE 4 NW NE 
2N lBE 4 SW NE 
2N 18E 4 NE NW 
3N lBE 22 NE SE 
3N lBE 22 SW SE 
3N 18E 23 sw NW 
3N lBE 23 SE NW 
3N 18E 23 NW sw 
3N lBE 27 NE NW 
3N lBE 27 NW NW 
3N lBE 27 SW NW 
3N lBE 28 SE NE 
3N lBE 28 NE SE 
3N lBE 28 NW SE 
3N lBE 28 SW SE 
3N 18E 28 SE SE 
3N 18E 33 SW NE 
3N 18E 33 SE NW 
3N 18E 33 NE SW 
3N lBE 33 SE SW 
Total number of irrigated acres: 200 
!OJ r,.:: r·:· 
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11. Place of uae is located in Blaine County. MAR 15 1991! 
Department .. t tJ':iter h't:-.:.c~ :: ;;; . 
12. Do you own the property listed above a a place of use?Sda~!@m~¥~~~~ 
13. Describe any other water rights used at the aama place and for the aama 
purposes as described above? A37-00296B is the same as the irrigation from 
storage component of this beneficial use claim, except the priority date 
precedes the construction of the dam and lake on which this Claim is based. 
14. Remarks: The place of use consists of subdivision common area owned by 
the Applicant and individual lots owned by members of Applicant. The 
attached Affidavit describes the date of construction of the dam and lake and 
the beneficial uses of the stored water. Indian Creek has been decreed as 
a "dry streamn inS. C. Frost v. Alturus Water Company and, therefore, is not 
administered, monitored or controlled by the District 37 watermaster. If and 
when it flows to the mouth of the canyon, it flows into the Hiawatha Canal 
and is not tributary to any other natural stream or watercourse. The 
Affidavit of Kenneth R. Buttram is attached to support the claimed priority 
date and beneficial uses. 
Last Rame: 
j\icroa\origlake.clm 
Indian Creek Ranches 
Owners Association 
' ' . 
:Ident Ro. 
15. Basis of Claim: Beneficial use 




Plaintiff v. Defendant: 
16. Siqnature(s) 
MAR 16 1994 
{a) By signing below, I/We acknowledge that I/We have received, 
read and understand the form entitled "How you will receive notice 
in the Snake River Basin Adjudication." (b) I/We do not wish to 
receive and pay a small annual fee for monthly copies of the docket 
sheet. Number of attachments - one (1) 
I do solemnly swear or affirm that I am the secretary of Indian 
Creek Ranches Owners Association, Inc., that I have signed the foregoing 
document in the space below in such capacity on behalf of the corporation and 
that the statements contained in the foregoing document are true and correct. 
INDIAN CREEK RANCHES OWNERS ASSOCIATION, INC. 
DATE:_~_----'\ Cf=--~;....,t~---
State of Idaho 
ss. 
County of Blaine 





I T I 
Indian Creek Ranches 
Owners Association 
Ident No. 
' c, : ~~~ ' .. d;: i; ~ 
f. lao of Project show clear1y !he po ... of diversion, place of use, section number .... Nnship, and raHge n,.;mber. 
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Form No. 42-1409-1 (Internet 2109) 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
CIVIL CASE NUMBER: 39576 
IN RE THE GENERAL ADJUDICATION I dent. Number 37-197 40 
OF RIGHTS TO THE USE OF WATER FROM 





NOTICE OF CLAIM 
TOA 
WATER RIGHT 
ACQUIRED UNDER STATE LAW 
RECEIVED 
FEB 1 9 zmc 
Please type or print clearly 
WATER RESOURCES 
WESTERN Ri::G!ON 
1. Name ofCiaimant(s) Indian Creek Ranch Owners Association. Inc Phone (208) 788-9887 
Mailing Address PO Box 3411 Hailey. Idaho Zip 83333 
Street or Box City State 
2. Date of Priority (Only one (1) per claim) -::617-1'-':/1:'...119:::"3.:..1 ~~=~-
Month Day Year (YYYY) 
3. Source of water supply (Check one) Ground Water ()or Other {X) (a) Indian Creek 
4. 
which is tributary to (b) ...!D:::.:.rv~S~tre::::a::.:m-=-----------------------­
a. Location of Point of Diversion is: Township 3N , Range 18E , Section --=22=---' 
----%of sw %of SE %, Govt. Lot ____ , B.M., County of BLAINE 
Parcel (PIN) no.---------------------------
Additional points of diversion if any: u;nole.n~e~---------
lf available, GPS Coordinates -----------------------
b. If instream flow, beginning point of claimed instream flow is: 
Township , Range , Section _____ ,, %of ___ , %, 
Govt. Lot , BM., County of-----
Ending point is: Township , Range----""""'' Section ____ ,%of ___ , % 
Govt. Lot , BM .• County of-------
5. Description of existing diversion works (Dams, Reservoirs, Ditches, Wells, Pumps, Pipelines, Headgates, Etc.). 
including the dates of any changes or enlargements in use, the dimensions of the diversion works as constructed 
and as enlarged and the depth of each well. 3.3 acre oond with average depth of 15 feet (50 acre-foot 
volume) reservoir behind an earthen dam. overflow channel to Indian Creek. headgate structure to regulate 
outflow into Indian Creek 
Last Name !CROA Jdenl Number 37-19740 
6. Water is claimed for the following purposes: 
For Irrigation Storage 
For Irrigation from Storage 
(both dates are inclusive MM-DD) 
purposes from 01-01 to 12-31 
purposes from 04-15 to 10-31 
For Recreation and Wildlife Storage purposes from 01-01 to 12-31 






7. Total quantity claimed (a) (cfs) and/or (b) 750 (acre feet) 
(acre feet) 
or - 50_ 
or _700_ 
or - 50_ 
or _2_ 
8. Non-irrigation uses; describe fully. (eg. Domestic: Give number of households served; Stockwater: Type and 
number of livestock, Etc.) Release of 50 ac-ft everv two weeks (14 times per season) for flood irrigation below 
reservoir. 
9. Description of place of use: 
a. If water is for irrigation, indicate acreage in each subdivision in the tabulation below. 
b. If water is used for other purposes, place a symbol of use (example: D for Domestic) in the corresponding 
place of use below. See instructions for standard symbols. 
NE NW sw SE 
1WN RNG SEC NE NW sw SE NE NW sw SE NE NW sw SE NE NW sw SE 
3N 18E 22 Storf Storf 
swr swr 
irrig. lrrig. 
27 16.8 3.5 28.3 5.3 
28 9.8 22.8 2.4 14.3 13.5 





Parcel (PIN) no(s). Total number of acres irrigated ......:.:18~6:=..·.:...7 ___ _ 
10. In which county (ies) are lands listed above as place of use located? ---=B.l::lLA~I~N:.:E......_ _____ _ 
11. Do you own the property listed above as place of use? Yes ( X ) No (X ) 
If your answer is No, describe in Remarks below the authority you have to claim this water right 
12. Describe any other water rights used at the same place and for the same purposes as described above. 
----------------------------------------or None( 
13. Remarks: The Affidavit of Kenneth R. Buttram (former landowner) describes the date of construction of the dam 
and lake and the beneficial uses of the stored water. 
Last Name ICROA ldent. Number 37-19740 
14. Basis of Claim (Check One) oeneficial Use ( X) Posted Notice ( ) License { ) Permit ( ) Decree ( ) 
Court------- Decree Date __________ Plaintiff vs Defendant--------
If applicable provide IDWR Water Right Number 37-19740 
16. Signature(s) 
(a.) By signing below, IM/e acknowledge that IMJe have received, read, and understand the form entitled "How 
you will received notice in the Snake River Basin Adjudication.ft(b.) IM/e do ( ) do not ( ) wish to receive and 
pay a small annual fee for monthly copies of the docket sheet. 
Number of Attachments: _O=.o..!ne"'-'-<1..:.~l'----
For Individuals: IM/e do solemnly swear or affirm under penalty of perjury that the statements contained in the foregoing 
document are true and correct. 
Signature of Claimant(s) ______________ ~---- Date ________ _ 
Date ________ _ 
For Organizations: I do solemnly swear or affirm under penalty of perjury that I am 
-----~~-----------of _______ -=~~~------------
T•IIe Organization 
that I have signed the foregoing document in the space below as 
------;~-----------of --------~~~---------------Title Organization 
and that the statements contained in the foregoing document are true and correct. 
Signature of Authorized Agent Date--------
Title and Organization----------------~-------------
16. Notice of Appearance: 
Notice is hereby given that I, , will be acting as attorney at law on behalf of 
the claimant signing above. and that all notices required by law to be mailed by the director to the claimant signing above 
should be mailed to me at the address listed below. 
Signature------------- Date _______ ___ 
Address _____________________ ___ 
Last Name ICROA ldent. Number 37-19740 
14. Basis of Claim (Check One} Beneficial Use (X) Posted Notice ( ) License { ) Permit ( ) Decree ( } 
Court ______ DeGree Date ________ _.PialntJffvs Defendant ______ _ 
H applicable pi'OYide IDWR Water Right Number 37-1f7o40 
15. Signature(s) 
(a.) By signing beb¥, IIWe adcnc::Mitedge that IM!e have received. read, and understand the form entilfed •How 
you will receiYed notice in the Snake River Basin Adjudication. •(b.) IIWe do ( ) do not t ) wish to receive and 
pay a srna\\ annua\ fee for monthly copies of the docket Sheet 
Number of Attacbments: One {1) 
For lndlvidU•Is: IIWe cia solemnly swear or atrrm under penally c1 perjury lhat the statements conlained In tne foregoing 
document are lnJe and canect. 
Signature ofCiairnant(s) _______________ _ 
~-----------
------------------------------------ oae __________ _ 
For OrgMizationa: I do solemnly swear or aflirm under penalty of perjury that I am 
President of Indian Creek Ranch Qwrws Assoqiatlon. Inc. 
Tile Org;ritatfon 
that I have signed lhe begoing document in 1he Sf)ace below as 
• Pfesjdent ot lnda, CreeK Rgh Owners Association. Inc. 
Tile Olganiulon 
and that the atstomenls conlalr\~ng ~~t~g;;_ct 
SVnaturaofAulhortzaciAgeat'~ <0~ Dale Eebruarv19.2010 
EmarB.HOff · 
Title and Organization President lndi!n Creek Ranc::h Owners AI1!9Cja11Rn. Inc. 
16. Notice of AppeanJnee: 
Notice i$ hefeby giwa't '\tlat l,llana L. Hgl'stettar of Hpfatetter law Qfftce. LLC . will be acting ·as attorney 
at law on of lhe dalmant signing abolra, and thai al notices required bV lew lobe mailed by the dil'eciDr to lhe 
claimant · ld e address listed below. 
e Febnguy1S.2Q10 
Address ftice LL 
§08 Wd Fmnlcli'! street Boise. Jdahg li702 
Last Name ICBOA ldeftt Number 37-19740 
Exhibit 
c 
State of Idaho 
Department of Water Resources 
Permit To Appropriate Water 
HO. 65-13466 
Propo•ed Priorityl July 12, 1993 Maximum Diversion Rate: 
This is to certify, that BOGUS BASIN RBCREA~IOH ASSOC INC 
C/0 SCOTT CAMPBELL 
ELAM & BURKE 
PO BOX 1539 
BOISE ID 83701-1539 
has applied for a permit to appropriate water froms OROURDWA~R 
and a permit is APPROVED for development of water as fo1lowsz 
0.14 CFS 




COMMERCIAL FROM STORAGE 
DIVERSION TO STORAGE 
ll/01 to 03/31 
01/01 to 12/31 
01/01 to 12/31 
11/01 to 03/31 








LOCaTION or POlHt<S> or DIVBRIIQII SESE , Sec. 16, Township OSN, Range 03E 
BOISE County 
PLACE OF USB I COMMERCIAL 
TWN RGE SEC 













PLACE OF USiz COMMERCIAL FROM STORAGE, H118 as COIIMERCIAL use 
CONDITIONS Of APfiQVAL lip RJI'PIB 
1. See Final Order for conditions and limitations for use of water 
under this approval. 
This permit is issued pursuant to the provisions of Section 42-204, Idaho Code. 
Witness the signature of the Director, affixed at Boise, this 






In ae SRBA 
case No. 39576 




POINT OF DIVERSION: 
PURPOSB•·.II.HD 
PERIOD OF USE: 
Pt.ACE OF USlib 
IN TilE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN 1I.HD FOR THE COtlNTY OF TWIN FALLS 
PARTIAL DECREE PURSUANT TO 
I.R.C.P. S4(b) FOR DISTRICT COURT. SABA 
Fifth Judicial Dil:itrict 
GARY A DE MOSS 
HELEN DE MOSS 
PO BOX 6l 
BLISS, ID 93314 
Wa~er Right 37-00BSG 
DRY CREEK TRIBU'l'ARY: BIG WOOD RIVER 
32.00 CFS 
760.00 AFY 
County of Twin Fails - State of Idaho 
JUN .. 9 2010 
The reservoir may be refilled multiple times in a single year. 
All storage uses des~ribed by rights 37·856, 37·857, 37·2778, 
37-2780 and 37-7754 when combined shall not exceed tba reservoir 
storage capacity of 4365 acre-feat. 
02/0l/1917 
Pursuant to a call in times of scarcity, tba diversion to 
storage from November 1 to March 31 is not subject to 
curtailment by Water Right Nos. 37·23BA, 37-239A, 37-239D, 
37-240A, 37•2400, 37·447C, 37·447D, 37·607D, 37·60BD, 37·1160, 
37-1175 and 37·11131. 
'r04.S R14E S06 SENESE Within Gooding County 
PURPOSE OF USE PERIOD OF USB QUANTITY 
Irrigation Storage 01-0l TO 12-31 760.00 AFY 
Irriga.tion from S~orage 04-01 TO l0-31 760.00 AFY 
Stoc:kwater Storage 01·01 TO 12·31 15.00 AFY 
Stoc:kwater from Storage 04-0l '1'0 10·31 15.00 AFY 
Diversion to Storage 01-0l TO 12~31 32.00 CFS 
Irrigation from Storage Within Gooding County 
TOSS R13E SOl LOT 4 (NWNW)28.0 SW!nf 32.0 
NW.SW 36.0 
904 LOTl (NENBl25. 0 LOT 2 (NWNBl :1.0 
SWNE ll.O SENE 40.0 
NE.SW 27.0 SESW 40.0 
NESE 38.0 NlfSE 34.0 
SWSE 39.0 SESE 21.0 
909 NWNE 32.0 StiNE 38.0 
SENE 19.0 NENW 34.0 
NWNlf 18.0 SENW 4.0.0 
NESW 40.0 SESW 4.0.0 
NWSE 25.0 SWSE 18.0 
Slli NWNE 13.0 NENW 40.0 
NWNW 39.0 SiOOf 30.0 
SENW 10.0 
808.0 Acres Total 
S~ockwater from Storage Within Gooding County 
TOSS Rl3E SOl LOT 4 (NWN!f) SiOOf 
NWSW 




SRBA PAATIAL DECUS PORSt:WiT TO I . R. C .li'. 54 (:b l PAGE 1 
May-04·2010 Water Right 37-00856 File Number: 00758 
SRBA Partial Decree Pursuant to I.R.C.P. S4(b) (continued) 
PLACE OF USB (continued) 
SNSE SBSB 





S16 NW.NB NBNW 
NliNW 9WNW 
SBNW 
OTHER PROVISIONS NEcEsSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT• 
This water right is subject to the terms of the Agreement 
Between Gary A. and Helen DeMoss and Northside Canal Company 
Regarding Water Rights 37-856, 37-2779, 37·2780, 17-7754, 
executed OctoberS, 2007, and recorded in Gooding County, Idaho 
on October 19, 2007 (Instrument No. 223865). 
THIS PIUt'l'IAL DECR.BB IS SUBJECT TO SUCH GENERAL PROVISIONS 
NECESSARY FOR THE DEFINITION OF THE RIGHTS OR FOR THE EFFICIENT 
ADMINISTRATION OF THE MATER RIGHTS AS MAY BE ULTIMATELY 
DETERMINED BY THE COUltT AT A POINT tH TIME NO LATBR TliUIN 'l'HE 
EHTRY OF A FINAL UNIFIED DECREE. t.C. SECTION 42-1412(6). 
RULE S4(b) CERTIFICATE 
With reiJPIIOCt to the issues determined by tha above judgment or order, it "is hereby CERTIFIED, in accordance 
with Rule 54(b), I.R.C.P., that the court bas determined that there is no just reason for delay of the entry of a 
final ;judgment and that the court has and does hereby direct that tbe above judgment r shall be a final 
judgment upon which execution llllly issue and an appeal may be taken as provided Appellate Rules. 
SRBA PARTI~ DECREE PURSUANT TO I.R.C.P. 54(b) 








'!..... • ... 
In Re SRBA 
caae No. 39576 




POINT OF DXVBRSION; 
PtJRPOSB AND 
PERIOD OF 'O'Slh 
PLACE OF t1SE 1 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OP TWO 
iJISrR!CT COU!iT-.SHI:.V. 
Fifth Judi~ial District 
PARTIAL DECJli!:B PURSUANT TO .. r.IJpiy of Twin Fal!s - Sli1!e of Idaho 
I.R.C.P. 54(b) FOR --------··---
1 
BRANDY WELLS 
R SCOTT WELLS 
1922 W PORTNEtrP RD 
INXOM, ID 83245•1606 
Water Right 29-13471 
I MAR 1 2 2009 
r·~___ 
L ____ --1-l 




T07S JUISE S28 
PURPOSE OF USE 
Irrigation Storage 
Irrigation from Storage 
Recreation Storage 
Aesthetic Storage 
Diversion to Storage 
Aesthetic 
SENNNW Within Bannock County 
PERIOD OF USE QUANTITY 
01-01 TO 12-31 3.00 AEY 
04-01 TO 10-31 3.00 AEY 
01-01 TO 12-31 3.00 AEY 
Ol-01 TO 12-31 3.00 AEY 
01-01 TO 12•31 0.271 CFS 
01-01 TO 12-31 0.271 CFS 
A VOLUME OF WATER IN ADDITION TO THE VOLUME DESCRIBED ABOVE 
FOR IRRIGATION FROM STORAGE MAY BE DIVERTED AND USED IN A SINGLE 
YEAR IF AT THB TIME OF REFILL SENIOR WATER RIGHTS ARE SATISFIED. 
Irrigation Storage Within Bannock County 
T07S R36E $28 NJINW 
Irrigation from Storage Within Banno~ County 
T07S R36E S28 NWNW 14.0 
14.0 Ac:res Total 
Recreation Storage Within Bannock County 
T07S JUISE S28 N1lN1f 
Aesthetic Within Bannock county 
T07S R36E S28 NWNif 
Aesthetic Storage Within Bannoc:k CO\lnty 
T07S R36B 828 NWNW 
USE OP 'l'RIS RIGB'l' WITlt RIGHT NO. 29-00604A IS LIMITED TO THE 
IRRIGATION OF A COMBINED TOTAL OF 15. 0 ACRES IN A SINGLE 
IRRIGATION SEASON. 
OTHER PROVISIONS NECESSARY FOR DEFINITION OR ADMINISTRATION OF THIS WATER RIGHT: 
'!'HIS PARTIAL DECREE IS S'!JBJBCT TO SUCH GENERAL PROVISIONS 
NECESSARY FOR THB DBFlNITION OF THE RIGHTS OR FOR THB EFFICIENT 
Jll)MINISTRATION OF THE WATER RIGHTS AS MAY BB ULTIMATELY 
DETERMINED BY THB COURT AT A POINT IN TIME NO LATER '1'ltAN THE 
ENTRY OF A PINAL UNIFIED DECREE. I.C. SECTXON 42-1412(,). 
SRBA PARTIAL DECREE PURSUANT TO I.R.C.P. 54 (b) PAGE 1 
Water Right 29·13471 Pile NUmber: OOl1S Mar-OS-2009 
SRBA Partial Decree PUrsuant to I.R.C.P. St(b) (continued) 
RULE 54 (b) CBRTIPJ:CATE 
With respect to the issues determined by the above judgment or order, it ia hereby CBRTIFIBD, in accordance 
with Rule S4!b), I.R..C.P., that the court has determined that there is no just reasoa tor delay of the entry of a 
final judgment and that the co\lrt hu and does hereby direct that the above judgment or order shall be a final 
judgment upon which execution !lillY issue and an appeal may be taken a rovidad by the Idaho Appel lace Rules. 
SRBA PAR'l'J:AL DECR£E li't1.RSl:1AN'. TO l.R.C.P. S4(b) 




IGNACIA S. MORENO 
Assistant Attorney General 
Environmental and Natural Resources Division 
DAVID W. GEHLERT 
Natural Resources Section 
Environment and Natural Resources Division 
U.S. Department of Justice 
999 18th Street 
South Terrace Suite 370 
Denver, Colorado 80294 
Phone: (303) 844-1386 
Fax: (303) 844~1350 
Counsel for the United States of America 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 




) _________________________ ) 
Subcase Nos.: 00~91017 
THE UNITED STATES' RESPONSE 
TO THE STATE'S OBJECTION AND 
MOTION TO STRIKE 
Introduction 
The State of Idaho's Objection and Motion to Strike ("Mot. To Strike") asks this 
Court to strike any portion of Petitioners' 1 briefs and supporting materials which raise specific 
facts associated with particular reservoirs or "raise the 'issue of fill."" Mot. To Strike at 9. This 
Court should deny the State's motion because granting the motion would prevent a resolution on 
the merits of the fundamental issue before this Court. 
For convenience and consistency, the United States adopts the State's nomenclature and 
refers to the parties supporting priority refill as "Petitioners." 
The United States' Response to State's Objection and Motion to Strike- page 1 
Standard of Review 
Although motions to strike are addressed to the discretion of the Court, see James 
v. Mercea, 152 Idaho 914, 277 P.23d 361, (20 12), motions to strike portions of a brief are 
generally disfavored.2 Stabilisierundfonds Fur Wein v. Kaiser Stuhl Wine Dist. Pty. Litd., 647 
F.2d 200, 201 (D.C.Cir.1981). One reason is because such motions are seen as "time wasters 
that distract the Court from the merits of a party's claim." Northern Assur. Co. of America v. C 
& G Boat Works, Inc., 2012 WL 1712594 *5 (S.D. Ala. 2012); see also Redwood v. Dobson, 476 
F .3d 462, 4 71 (ih Cir. 2007) ("Motions to strike words, sentences, or sections out of briefs serve 
no purpose except to aggravate the opponent .... Motions to strike disserve the interest of 
judicial economy). 
Motions to strike are particularly disfavored when granting the motion would 
have the practical effect of deciding the merits of a case because such a result contravenes the 
well established policy in favor of resolution of a case on the merits. Canady v. Erbe 
Elektromedizin Gmbh, 307 F. Supp.2d 2, 8 (D. D.C. 2004). In the same vein, the Idaho Supreme 
Court has endorsed denial of a motion to strike when doing so will allow a court "more mature 
consideration" of the merits of a case. Lawrence Warehouse Co. v. Rudio Lumber Co., 89 Idaho 
389, 398-99, 405 P.2d 634, 639 (1965). 
Argument 
The primary basis for the State's Motion is its contention that the Petitioners have 
contravened this Court's ORDER DESIGNATING BASIN-WIDE ISSUE ("Designation Order") by 
addressing reservoir "fill" rather than strictly limiting their arguments to "refill." See Mot. To 
Strike at 5 (complaining that Petitioners have made "fill" a centerpiece oftheir arguments). 
Many, if not most, courts refuse to even consider a motion to strike portions of a brief 
because the Rules of Civil Procedure (both Federal and Idaho) expressly sanction only motions 
to strike pleadings. E.g. Waltner v. United States, 98 Fed. Cl. 737, 766 (2011); Reid-Douglas v. 
Harding, 2012 WL 6589233 *1 (M.D. Pa. 2012) (noting that it is generally held that a briefis 
not considered the subject of a motion to strike). For the same reason, courts have declined to 
strike exhibits and other evidentiary material included with a brief. E.g., O'Brien v. Wisniewski, 
2012 WL 1118076 (D. Conn. 2012); see also Watkins v. New Castle County, 374 F.Supp.2d 379, 
394 (D. Del. 2005) (court elected not to consider evidence improperly attached to reply brief, but 
refused to strike it from the record). 
The United States' Response to State's Objection and Motion to Strike- page 2 
The State's Motion rests on the premise that there is a bright and readily 
ascertainable line separating issues of "fill" from those of "refill." That is not the case. "Fill" 
and "refill" are concepts that are unquestionably intertwined because "refill" cannot occur until 
there has been a complete "fill." The essence of the Petitioners' position is that what the State 
has demarcated "refill" legally should be defined as part of the initial "fill." The Court may 
ultimately disagree with Petitioner's position, but that is not a basis to strike the argument. See 
e.g., English v. CSA Equipment Co., LLC, 2006 WL 2456030 * (S.D. Ala. 2006). 
More importantly, the manner in which Petitioners have framed this case and 
presented their argument does not implicate the concerns the Court identified in its Designation 
Order. There the Court observed that addressing issues related to "reservoir fill may require 
factual inquiries" which "do not lend themselves to review in a basin-wide setting involving 
multiple reservoirs" and that "the issue of fill is purely an issue of administration." Designation 
Order at 6 (emphasis added). While the United States appreciates and understands the Court's 
concerns, in the context of these proceedings neither should justify the harsh remedy of striking 
Petitioners' arguments. 
First, while "fill" may be an issue of administration, water rights are administered 
according to court decrees.3 State v. Idaho Conservation League, 131 Idaho 329, 335, 955 P.2d 
1108, 114 (1998) (citing e.g., In re SRBA Case No. 39576, 128 Idaho 246, 262, 912 P.2d 614, 
630 (1995)). As a result, this Court's decision can and should provide instruction as to how 
storage water rights are to be administered. 
Second, Petitioners have generally relied only on readily ascertained facts4 and 
have presented their arguments to the Court in a manner that allows the question before this 
Court to be resolved without fact finding. Indeed, although phrased as an issue of"refill," the 
issue before this Court really requires this Court to make a simple choice between two 
Because of this, the State's contention that Petitioners must first present their issues to the 
Director and exhaust administrative remedies before presenting their arguments to this Court is 
without merit. Cf Mot. to Strike at 8. 
4 For instance, while the State chides the United States for referring to "water that has 
historically been used to refill Reclamation's reservoirs," Mot. to Strike at 4, it cannot be 
disputed that Reclamation has historically stored additional water in its reservoirs after releasing 
water for flood control purposes. 
The United States' Response to State's Objection and Motion to Strike- page 3 
overarching paradigms. Under the State's paradigm, every drop of water that enters a reservoir 
is considered diverted, 5 and so long as the reservoir is in priority, is counted against the 
reservoir's storage right.6 Under the Petitioner's paradigm, only that stored water that is 
ultimately available for distribution to the beneficial users is counted against the storage right. 
This Court can readily decide which is the appropriate legal paradigm without engaging in fact 
finding tied to particular reservoirs. In short, there is no reason for this Court to avoid addressing 
the merits of this fundamental issue. 
Moreover, it is important that the Court do so because these two competing 
paradigms permeate throughout the arguments made by both Petitioners and objectors. For 
instance, United Water contends that flood control operations are not beyond Reclamation's 
control because Reclamation "has control over the facility's storage and release of flood waters." 
United Water Response Brief at 12. Yet the State's paradigm denies Reclamation any control 
over storage because all the water entering a reservoir is considered diverted to storage. 
The parties have thoroughly briefed the merits of their competing paradigms and 
the other Petitioners are thoroughly addressing the responses filed in opposition to priority refill. 
Rather than burden the Court with further merits briefing, the United States will instead urge the 
Court to deny the State's Motion to Strike and decide this matter based on a reasoned 
consideration of the merits. 
The State suggests that this Court's Memorandum Decision and Order on Cross-Motions 
for Summary Judgment Re: Bureau of Reclamation Streamflow Maintenance Claim, Subcase No. 
63-03618 (Lucky Peak Reservoir) (Sept. 23, 2008) ("Lucky Peak Order") held that all water 
entering a reservoir is considered diverted. See State of Idaho's Response Brief at 29 ("State 
Resp."). To the contrary, this Court's observation in the Lucky Peak Order that the entire flow 
of the river is diverted by the reservoir was dicta because the salient fact in that case was that the 
reservoir served as a diversion structure; the scope of the diversion of water into storage was not 
at issue. 
The State's paradigm has an obvious and fundamental problem: a reservoir has no right 
to divert water to which downstream seniors are entitled. The State "solves" that problem by 
creating an accounting fiction and considering the water held by senior appropriators to have 
been "released" by the reservoir operator. See State Resp. at 33. 
The United States' Response to State's Objection and Motion to Strike- page 4 
DATED this 24th day of January, 2013 
Respectfully submitted, 
-Pzr~ 
DAVID W. GEHLERT 
Natural Resources Section 
Environment and Natural Resources Division 
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CERTIFICATE OF SERVICE 
I certify that on January 24, 2013, I served true and correct copies of the foregoing 
UNITED STATES' RESPONSE TO THE STATE'S OBJECTION AND MOTION TO STRIKE 
as follows: 
via FedEx mail: 
Clerk of the District Court 
Snake River Basin Adjudication 
253 Third Avenue North 
Twin Falls, ID 83303-2707 
Phone: 208-736-3011 
via First Class U.S. Mail, pre-paid: 
C. Thomas Arkoosh 
Arkoosh Eiguren, LLC 
P.O. Box 2900 
Boise, ID 83701-2900 
Travis L. Thompson 
Paul L. Arrington 
Barker Rosholt & Simpson 
195 River Vista Place, Suite 204 
Twin Falls, ID 83301-3029 
James C. Tucker 
Idaho Power Company 
P.O. Box 70 
Boise, ID 83707-0070 
W. Kent Fletcher 
Fletcher Law Office 
P.O. Box 248 
Burley, ID 83318-0248 
Christopher H. Meyer 
Michael P. Lawrence 
Givens Pursley 
P.O. Box 2720 
Boise, ID 83701-2720 
Josephine P. Beeman 
Beeman & Associates 
409 W. Jefferson St. 
Boise, ID 83702 
Candace M. McHugh 
Racine, Olson, Nye, Budge & Bailey 
101 S. Capitol Blvd., Suite 300 
Boise, ID 83 702 
Albert P. Barker 
Shelley M. Davis 
Barker Rosholt & Simpson 
P.O. Box 2139 
Boise, ID 83701-2139 
Jerry R. Rigby 
Rigby Andrus & Rigby 
P.O. Box250 
Rexburg, ID 83440-0250 
Scott L. Campbell 
Andrew J. Waldera 
Moffatt Thomas Barrett Rock & Field 
P.O. Box 829 
Boise, ID 83 701-0829 
Charles F. McDevitt 
McDevitt & Miller 
P.O. Box 2564 
Boise, ID 83701-2564 
The United States' Response to State's Objection and Motion to Strike- page 6 
Craig D. Hobdey 
Hobdey Law Office 
P.O. Box 176 
Gooding, ID 83330-0176 
Daniel V. Steenson 
S. Bryce Farris 
Sawtooth Law Offices 
P.O. Box 7985 
Boise, ID 83707 
Michael C. Orr 
State of Idaho 
Office of the Attorney General 
P.O. Box 84449 
Boise, ID 83711-4449 
United States Department of Justice 
Environment & Natural Resources 
550 W. Fort St., MSC 033 
Boise, ID 83 724-0 1 0 1 
Director ofiDWR 
Idaho Water Center 
P.O. Box 83720 
Boise, ID 83 720-0098 
David W. Gehlert 
~---
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Jan. 25. 2013 6:42PM 
JosephineP, Beeman#l806 
BEEMAN & ASSOCIATES, P.C. 
409 West Jefferson Street 
Boise, ID 83702 
(208) 331-0950 
(208) 331-0954 (Facsimile) 
jo.bceman@beemanlaw.com 
Attomeys for City of Pocatello 
No. 1284 P. 1 
r: DISTRIC 1 COvn f- SABA Fifth Judicial District . nty of Twin Falls - State of Idaho 
JAN 2 8 2013 
IN THE DISTRICf COURT OF' THE FIFfH JUDICIAL DISTRICT OF' THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
) Subcase No. 00-91017 
InReSRBA ) 
) BASIN-WIDE ISSUE 17 
Case No. 39576 ) 
) CITY OF POCATELLO'S STATEMENT 
) OF POSITION REGARDING 
) RESPONSE AND REPLY BRIEFING 
COMES NOW, the City of Pocatello (City or Pocatello). by and through its counsel of 
record, Josephine P. Beeman of Beeman & Associates, P.C., tmd pursuant to this Court's Order 
Designating Basin· wide Issue and Amended Scheduling Order, boreby notifies the Court tmd 
parties that Pocatello intends to continue its participation in Basin-Wide Issue 91-17. The City 
hilS reviewed the opening, response, and reply briefs of the other parties, and intends to 
participate in the bearings scheduled for February 11 and 12, 2013. The City supports the 
positions of the State and the Upper Valley Water Users. 
POCATBUO'S REPLY BlUEF- Page 1 
Jan. 25. 2013 6:42PM 
Dated this 25th day of January 2013. 
PoCATELLO'S REPLYBRlBP- Page 2 
BEEMAN & ASSOCIATES, P.C. 
Attorneys for the City of Pocatello 
By 
No. 1284 P. 2 
Jan. 25. 2013 6:42PM No. 1284 P. 3 
CERTDnCATEOFSERVICE 
I HEREBY CERTIFY that on tho 25th day of January 2013, I caused a true and correct 
copy of the foregoing document to be served on the following by U.S. Mail: 
NATURAL RESOURCES DJV CHIEF 
STATB OF IDAHO 
A1TORNBY OENBR.AI.'S OPFICE 
POBOX44449 
BOISE, ID 83711-4449 
mwn. DOCUM.BNT DEPOSITORY 
POBOX83720 
BOISE, ID 83720·0098 
USDEPARTMBNTOPJU~Ca 
BNVIRONM!NT & NAT'L RESOURCES 
SSO WEST FORT STREET. MSC 033 
BOISE, ID 83724 
JAMES C. TUCKER. 
ID.AHOPOWBRCOMPANY 
POBOX 70 
BOISE JD 83701 
TOMARKOOSH 
ISAAC KEPPLER 
CAPITOL LAW OROUP 
POBOX 32 
OOODINO m 83330 
ADAM DEVOE 
BROWNSTEIN HYATT FARBER SCHRECK 
41 0 I ?'nr ST STE 2200 
SCOTT CAMPBElL 
ANDREW WALDBRA 
MOFFATT THOMAS BARRETT ROCK 
POBOX829 
BOISE ID 83701-0829 
CR.AJO HOBDBY 
POBOX 176 
OOOI>INO JD 83330 
MICHAEL OXUt 
DBPUTY ATIORNEY GENERAL 
POBOX83720 
BOISE ID 83720·0010 
BRYCE FARRIS 
S.AWfOO'l'H LAW OFFICES 
POBOX798S 
BOJSB ID 83707 
PAUL ARlUNOTON 
195 RIVER VISTAPL STB 204 
TWIN PALL$ I"D 83301·3030 
POCATEU.O'S RBPLY l3IUEF- Pqe 3 
CANDICE MCHUGH 
~BOLSONNYEBUDOEBMLBY 
101 S CAPITOL BLVD, SUTIE 300 
BOISE ID 83702 
JBRRYRIOBY 
IUGBY ANDRUS RIOBY 
POBOX 250 
REXBURG ID 83440 
KENTPLTiTCHER 
P OBOX248 
BURLBY ID 83318 
DAVID OEHLBR.T 
U.S. DOl' 
9.9918'1'11 STREEI', SOUTH, #370 
DENVER CO 80202 
MATT HOWARD 
BUREAU OF R.SCLAMATION PN 3100 
1150 N CURTIS ROAD, SUITE 100 





BOISE, ID 83701-2139 
CHARLES MCDEVITT 
MCDEVITT & MJLLBR. LLP 
POBOX2S64 
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IN THE DISTRICT COURT OF THE FIFTii JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN PALLS 
InReSRBA 
Case No. 39576 
Basin-Wide Issue 17 
SubcaseNo.: 0()..91017 
PIONEER IRRIGATION DISTRICT'S 
RESPONSE IN OPPOSITION TO STATE OF 
IDAHO'S OBJECTION AND MOTION TO 
STRID 
Pioneer Inigation District ("Pioneer''), by and through undersigned counsel of 
record and pursuant to Idaho Rules of Civil Procedure 7 and 12{f), and SRBA Administrative 
Order 1, §§ 1 and 3, hereby submits this response in opposition to the State of Idaho's ("State''} 
Objection and Motion to Strike ("Objection"), dated January 11,2013. 
I. 
INTRODUCTION· 
On January 11, 2013, the State filed its Objection taking issue with various 
arguments and actions taken by the proponents of the priority "refill" of storage space evacuated 
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for flood control purposes, including those of Pioneer. For the sake of convenience, the State 
collectively referred to the priority refill proponents as the "Petitioners." Objection, p. 1. 
Despite the State's initial collective lumping of the Petitioners and their arguments together, its 
Objection later separated out the parties' allegedly objectioDable arguments and conduct through 
specific citation to the parties' respective briefing. See, e.g., Objection, generally. The focus of 
the State's objection appears two-fold: (1) disagreement over the parties' ability to raise or argue 
distinctions between the tenns "fill" and "refill"; and (2) the parties' creation of, and citation to, 
a limited factual record for purposes advancing their arguments. Objection, pp. 2 and 3, 
respectively. Though Pioneer responds to those portions of the State's Objection directed 
particularly towards it, Pioneer disagrees that the refill proponents' arguments or use of a limited 
factual record is inappropriate or prejudicial as the State complains. 
II. 
ARGUMENT 
A. Legal Standard 
In the interests of economy, Pioneer agrees with and hereby adopts by 
incorporation by reference herein, the legal standard of review advanced by the Boise Project 
Board of Control and the New York liTigation District. See Boise Project Board of Control and 
New York Irrigation District's Memorandum In Opposition to State of Ida/to's Objection and 
Motion to Strike, p. 2 (Section I. Standard of Review). Pioneer further notes the State's failure to 
argue that the materials and briefing it seeks to strike constitute any "redundant, immaterial, 
impertinent, or scandalous matter." See I.R.C.P. 12(f). Instead, the State merely argues that the 
materials and briefing it requests be stricken allegedly fall outside the scope of the Court's Order 
Designating Basin-Wide Issue ("Designating Order"), filed September 21, 2012. See, e.g., 
Objection, pp. 1-2. 
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Pioneer respectfully submits that the State's Objection should be denied because 
it: (1) distracts from and frustrates the '~ust, speedy, and inexpensive determination" of this 
proceeding in derogation ofldaho Rule of Civil Procedure l(a); and (2) directly oontravenes the 
judiciary's "overriding policy to have issues between litigants decided on the merits." See, e.g., 
Bauscher Grain v. Nat'l Sur. Corp., 92 Idaho 229, 231 (1968); see also, Bunn v. Bunn, 99 Idaho 
710, 711 (1978) ("The exercise of judicial discretion should tend to bring about a judgment on 
the merits.''). 
B. The Issue Of "Flll" Venus "Reftll" Is A Legal Question That IIIDexorably 
Intertwbted With This Basin-Wide Issue 
Pioneer did not discuss the terms "fill" and ''refill" with the desire or intent of 
running afoul of this Court's Designating Order. Inatead, Pioneer discusses the tenns because 
they go to the heart of the legal issue Pioneer believes is before this Court, nsmel y: whether 
stored water released for flood control purposes is properly chargeable against the "In:igation 
from Storage" quantities of the subject water rights. Pioneer contends that the answer to this 
question is "no:• because ultimate beneficial use is determinative of the legal existence of a 
water right under Idaho law. Stored water releases for purposes other than irrigation frustrate the 
beneficial use ("Irrigation from Storage'') and the quantity of water expressly dedicated to that 
use on the face of the relevant partial decrees, and leave the water rights in priority as against all 
other junior rights. 
As Pioneer has repeatedly submitted, one does not need a remark authorizing 
"refill, of a water right that did not "fill" (or was not satisfied) in the first place. When the 
''Irrigation from Storage" component of the subject water rights goes unsatisfied because the 
stored water is released for some other purpose (e.g., flood control), that water is not available 
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for the end beneficial use (inigation) earmarked in the right. As the Bureau of Reclamation aptly 
described: 
[A]lthough phrased as an issue of"refill," the issue before this 
Court really requires this Court to make a simple choice between 
two overarching paradigms. Under the State,s paradigm, every 
drop of water that enters a reservoir is considered diverted, and so 
long as the reservoir is in priority, is counted against the reservoir's 
storage right. Under the Petitioner's paradigm, only that stored 
water that is ultimately available for distribution to the beneficial 
users is counted against the storage right. This Court can readily 
decide which is the appropriate legal paradigm without engaging in 
fact finding tied to particular reservoirs. In short, there is no 
reason for this Court to avoid addressing the merits of this 
fundamental issue. 
The United States' Response to the State's Objection and Motion to Strike, dated January 24, 
2013, pp. 3-4. 
What the State characterizes as 11refill" necessarily requires a discussion of what 
constitutes a legally valid (i.e., water right-satisfying) initial "fill, as a threshold matter. Without 
a legally valid initial fill (which Pioneer submits is determined by the availability of stored water 
releases for irrigation use), the "Irrigation from Storage" element of the water rights goes 
unsatisfied and remains in priority. The storage water right partial decrees contain express 
quantities of water dedicated to itrigation use. The "hrigation from Storage" component of the 
water rights, therefore, can only be fulfilled and perfected by storage water releases for itrigation 
purposes-something entirely different than flood control releases. 
There is nothing "redundant, immaterial, impertinent, or scandalous" regarding 
the parties' legal arguments. Therefore, there is no reasonable basis supporting the striking of 
those arguments, particularly given the judiciary,s "overriding policy', to have matters decided 
on the merits. See., e.g., Bauscher Grain, supra. Consequently, the State's Objection should be 
denied. 
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C. Pioneer's Citation To A Limited FM:tual Record Was Appropriate 
Pioneer is sensitive to the Court's desire not to wade into specific factual 
circumstances, operational history, or historical agreements associated with any particular 
reservoirs. Designating Order, p. S. Pioneer agrees that the crux of this Basin-Wide Issue is 
Page H 
predominantly a legal question. However, Pioneer respectfu.lly disagrees that this matter can be 
fully addressed on the merits in a vacuum devoid of any factual record. The Court duly noted 
that the Petitioners, including Pioneer, "represented that little, if any, factual development would 
be necessary." Designating Order, p. 5. Pioneer's citation to any factual record in this matter 
has been minimized accordingly. 
Pioneer finds the State's Objection to be exceedingly disingenuous given its 
numerous citations to a factual record. For example, the State's Response Brief is littered with 
arguments and footnote references predicated upon a factual record. See, e.g., Response Brief, 
Notes 6-8, 11, 15, and 17-18. Similarly, the State supports (or attempts to support) some of its 
arguments via reference to facts present in other SRBA subcases. Response Brief, p. 16 
(referring to Subcase Nos. 63-05262,01-04052,01-04056, and 21-04156). 
The State's citations to outside facts are not restricted to its Response Brief either. 
See, e.g., State ofldaho's Reply Brief, Notes 19, 25, and 29. Pioneer fails to understand the 
State's prejudice arguments in light of its liberal citation to a factual record. 
Moreover, to the extent the State takes issue with Pioneer's citation to a factual 
record in its Reply Brie~ those citations were required to address the State's repeated 
misrepresentations of this Court's disposition of water right claim no. 63-05262. Despite 
providing the State with the pertinent documents and correcting its erroneous conclusions 
concerning the disposition of claim no. 63~05262 on multiple occasions (i.e., that neither the 
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parties, nor this Court, addressed the refill issue in the context ofSRBA Subcase No. 63-05262), 
the State's apparent misrepresentations continue. Consequently, Pioneer's factual record-based 
citations were a direct product of the State's own actions. The State cannot be heard to claim 
prejudice and abuse when it undertakes the same cause of action it rails against in its Objection. 
The State's Objection-based complaints ring hollow, and its Objection should be 
denied accordingly. Pioneer's factual record citations do not contradict its representations that 
some minimal factual record would be necessary in this matter, and its level of citation does not 
rise to a level whereby the Court must review or considor "specific factual circumstances, 
operational history, or historical agreements associated with any particular reservoirs." The 
Court properly framed this Basin-Wide Issue as ''fundamentally" but not entirely, "an issue of 
law." Designating Order, p. 5. Pioneer's briefing treated the issue accordingly. 
n1. 
CONCLUSION 
For the furegoing, Pioneer respectfully requests that the Court deny the State's 
Objection in its entirety. There is nothing "redundant, immaterial, impertinent, or scandalous, 
regarding the facts cited or arguments raised within Pioneer's briefing in this matter. Moreover, 
a substantial portion of Pioneer's factual record citation is a product of the State~s own 
purportedly abusive tactics and inexplicable ongoing misreptesentations concerning water right 
claim no. 63-05262. The State's Objection serves no other purpose than to distract the Court 
from deciding this matter on the merits, and it should be disregarded accordingly. 
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DATED this ;V:., day ofFebruary, 2013. 
MOFFATT, THOMAS, BARRETT, ROCK & 
FlEWS, CHARTBRED 
By~ 
ewiW8idera- Of the Firm 
vase tt 
Attorneys for Pioneer Irrigation District 
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CERTIFICATE OF SERVICE 
I HEREBY CERTIFY that on this~ day of February, 2013, I caused a true 
and correct copy of the foregoing PIONEER IRRIGATION DISTRICT'S RESPONSE IN 
OPPOSITION TO STATE OF IDAHO'S OBJECTION AND MOTION TO STR.IKE to be served by the 
method indicated below, and addressed to the following: 
Orlalnal to: 
SNAKB R.rvER BASIN ADJUDICATION 
Clerk of the District Court 
253 Third Avenue North 
P .0. Box 2707 
Twin Falls, ID 83303-2707 
Coplea to: 
Director 
IDAHO DEPARTMENT OF W ATBR RESOURCES 
P.O. Box 83720 
Boise, ID 8372()..()()98 
Albert P. Barker 
Shelley M. Davis 
BAR.KBR ROSHOLT & SIMPSON, LLP 
1010 W. Jefferson, Suite 102 
P.O. Box 2139 
Boise, ID 83701-2139 
C. Thomas Arkoosh 
AHOOSH EIGUREN LLC 
P.O. Box2900 
Boise, ID 83701 
Candice M McHugh 
RACINE, OLSON, NYB, BUDGE & BAILBY, CHTD. 
101 S. Capitol Blvd., Suite 300 
Boise, ID 83702 
Charles F. McDevitt 
McDBvm & MILLER, LLP 
420 W. Bannock 
P.O. Box 2564 
Boise, ID 83701-2564 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
. ( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(X) U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
(Xj U.S. Mail, Postage Prepaid 
( ) Hand Delivered 
( ) Overnight Mail 
( ) Facsimile 
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Daniel V. Steenson 
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1101 W. River Street, Suite 110 
P.O. Box 7985 
Boise, ID 83 707 
Isaac D. Keppler 
CAPITOL LAW GROUP, PLLC 
P.O. Box 32 
Gooding, ID 83330 
James C. Tucker 
IDAHO POWER CoMPANY 
1221 W. Idaho Street 
P.O. Box 70 
Boise, ID 83 707 
Jerry R. Rigby 
RIGBY ANDRUS & RIGBY, CHTD. 
25N. 2nd E. 
P.O. Box250 
Rexburg, ID 83440-0250 
Josephine P. Beeman 
BEEMAN & ASSOCIATES P .C. 
409 W. Jefferson Street 
Boise, lD 83 702 
Michael C. Orr 
OFFICE OF THE ATTORNEY G:BNERAL 
STATE OF IDAHO 
P.O. Box 83720 
Boise, ID 83720-0010 
(X) U.S. Mail, Postage Prepaid 
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( ) Overnight Mail 
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Michael P. Lawrence 
GIVENS PuRsLEY LLP 
601 W. Bannock Street 
P.O. Box 2720 
Boise, ID 83701-2720 
Travis L. Thompson 
PaulL. Arrington 
BARKER ROSHOLT & SIMPSON LLP 
195 River Vista Place, Suite 204 
Twin Falls, ID 83301-3029 
Environmental & N atura1 Resources 
UNITED STATES DEPARTMENT OF JUSTICE 
MSC033 
SSO West Fort Street 
Boise, ID 83724 
W. Kent Fletcher 
FLETCHER LAW OFFICE 
1200 Overland Avenue 
P.O. Box 248 
Burley, ID 83318-0248 
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· JoJ:m K. Simpson. ISB #4242 
Travis L. Thompson, ISB #6168 
Paul L. Arrington, ISB #7198 
BARKER ROSHOLT & SIMPSON LLP 
195 River Vista Place, Suite 204 
Twin Falls, Idaho 83301-3029 
Telephone: (208) 733-0700 
Facsimile: (208) 735-2444 
Attorneys for A&B Irrigation Diatrict. Burley 
Irrigation District, Milnu Irrigation District, 
North Side Canal Compcury, and Twin Falls 
Canal Company 
W. KentFletQher. ISB #2248 
. FLETCHER LAW OI'FICE 
P.O. Box248 
Burley, Idaho 83318 
Telephone: (2()8) 678u32SO 
Facsimile: (208) 878-2548 
Attorneys for Minidoka Irrigation District 
C. Tom Arkoosb, ISB #2253 
ARKOOSH EIGUREN, PLLC 
802 W. Bannock, 91b Floor 
P.O. Box 2900 
Boise. Idaho 83701 
Telephone: (208) 343-5 105 
Facsimile: (208) 343-5456 
Attorneys for American Falls 
Reservoir District #2 
----=o-:-:ISTRiCT COun(=-~RBA 
Fifth Judicial 01stnct · 
County of Twin Falls - State of Idaho 
FEB- 5 2013 
IN THE DISTRICT COURT OF Tlllt FIFTH JUDICIAL DISTRI 
OF Tlllt STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
) 
) Subea1e Nos.: 00-91017 
) 
) SURFACE WATER COALITION•s 
) RESPONSE TO STATE OF 
) IDAHO'S OBJECTION AND 
) MOTION TO STRIKE ___________________________ ) 
COME NOW, American Falls Reservoir District #2, A&B Irrigation District, Burley 
Irrigation District, Milner Inigation District Minidoka Irrigation District. North Side Canal 
Company and Twin Falls Canal Company (hereinafter collectively refereed to as ~'Surface Water 
Coalition" or "Coalition .. ), by and through counsel of record, and hereby submit their Response 
to the State of Idaho ·s Objection and Motion to Strike (~'State Molton'}. 
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RESPONSE 
The State ofldaho objects to and moves to strike unidentified portions of the Coalition,s 
Opening Brief on the theory the briefing exceeds the scope of the Court's Order Designating 
Basin-Wide Issue (Sept. 21, 2012) f'BW 17 Orderj. State Motion at 2, 9. The State also claims 
that the ''issue of fill" is a bright-line fence that cannot be crossed because it would encroach 
upon IDWR's water right administration. Id at 8. Contrary to the State's argument, the 
Coalition's briefing does not violate the Court's BW 17 Orlkr, and the lawful interpretation of a 
storage water right, and what it means for water right administration is relevant to this 
proceeding. 
The Court recognized that the "storage refi.Jl issue is fundamentally an issue of law." BW 
17 Order at S. The Court further recognized that addressing the issue in a basin~wide setting 
"avoids the potential of the same issue being litigated in multiple unrelated subcases"' and that 
''all parties interested in the issue of storage refill will be able to equally participate and advocate 
their respective position in one setting." Id 
The Coalition used the Palisades Reservoir storage water right (01-2068) as an example 
to put the issue of priority refill of evacuated flood control space in context for its argument. 
SWC Opening Br. at 5-8, 12-13. The sample water right and flood control project purpose 
allows the Court to review how a reservoir is operated for a protective purpose and how the 
water right should be interpreted under Idaho law. The Coalition clarified that the Court could 
alternatively considbr the Palisades example a8 a "hypothetical" if necessary. SWC Opening Br. 
at2, n. 1. Nothing in the Coalition's briefing "prejudices., the State or violates the Coun's BW 
17 Order. Indeed the State was provided the opportunity to equally participate and tiled an 
opening, response, and reply brief in this proceeding. 
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In its opening brief the State also offered specific facts by ma.ldng unsubstantiated claims 
with regards to reservoirs in Basin 01. See State of Idaho's Opening Bfiefat 1~, 20-21,29-30.1 
Accordingly. if the State seeks to strike portions of the Petitioners, opening briefs it should look 
at its own briefing as well. The Court should decline the State's requested relief under these 
circumstances. See Curti3 v. Beck8r,l30 Idaho 378,383 (Ct. App. 1997); Kirkman v. Stoker, 
134 Idaho 541 ~ S44 (2000) ~'The unclean hands doctrine •• , 'stands for the proposition that a 
litigant may be denied relief by a court of equity on the ground that his conduct bas been 
inequitable, unfair and dishonest. or fraudulent and deceitful as to the controversy in issue.') 
(citing Gilbertv. Nampa Sck Dist. No. 131, 104 Idaho 137~ 145 (1983)). The State cannot have 
it both ways on its alleged violation of the Court•s BW 17 Order. As such, the Court should 
deny the State's motion to strike or exclude portions of the Coalition's opening brief from the 
record. 
Next. the State alleges certain portions of the Coalitioo' s opening brief should be stricken 
because they address the ''issue of filL" How a storage water right is interpreted under Idaho law 
is a fundamental .issue in this Basin· Wide proceeding. Contrary to the State's characterization, 
defining a storage water right in the SRBA does not require the Petitioners to first challenge 
particular ad:ministmtion before IDWR. State Motian at 8. Moreover, the Court has the specific 
authority to determine such "Iemarks" or "general provisions" necessary for the definition of a 
storage right. clarification of a storage right element. or for administration. See I. C. § 42-
1411 (2)(j), (3 ). Indeed, the Court specifically designated the Basbl-Wide issue in the context of 
whether a ''nmlark'' is necessary under Idaho law. BW Order at S. 
Finally, the Coalition agrees with the U.S. Bureau of Reclamation that this Court's 
decision "can and should proVide instruction as to how storage water rights are to be 
1 The State made ibrthcr factual Maetlicms in ita IC!$p()118(1 and reply briefs. 
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administered" when flood control space is physically filled or "refilled.., U.S. Response to 
State's Objection and Motion to Strike at 3.2 Indeed. what the State considers "refill" legally 
should defined as part of the storage right's initial '"fill." The State has been provided with an 
equal opportunity to participate in this matter and fully address the scope of the Petitioners, 
arguments. Given the basin-wide implication and the need to resolve the primary dispute in an 
efficient. central fol'UID, the Court should decline the State's alleged "bright-line" test for reading 
or reviewing the Petitioners' briefing in this proceeding. 
For the reasons set forth above, tho Coalition respectfully requests the Court deny the 
State's Objection and Motion to Sttilce. 
DATED this st~~ day of February, 2013. 
FLETCHER LAW OFPICE ARKOOSR EIGUREN, PLLC 
~7 tFlctchcr ~ 
.Attorneys for Minidoka Irrigation District Attorneys for American Falls Reservoir 
Diatrict #2 
BARKER ROSHOLT & SIMPSON UP 
John K. Shnpson 
Travis L. Thompson 
Paul L. Arrington 
Attorneys for A&B l"igatlon District, Burley 
l"igation Di.rtricr. Milner Irrigation Dtstl'tct. 
North Side Canal Company, and Twin Falls 
Canal Company 
:t The Coalition joins in Reelamation's rnponso ftlod January 11, 2013. 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 5111 day of February, 2013, l served a true and correct copy of 
the foregoing SURFACE WATER COALmON'S RESPONSE TO STATE OF IDAHO'• 
OBJECTION AND MOTION TO STRIKE on the pcrson(s) listed below by U.S. Mail and/or 
electronic mail: 
Albert Barker I Shelley Davis 
P.O. Box 2139 
Boise. ID 83701-2139 
Michael Creamer 
Michael Lawrence 
Givens Pursley, LLP 
P.O. Box2720 
Boise, ID 83701-2720 
Michael C. Orr. 
State of Idaho Attorney General's Office 
P.O. Box 44449 
Boise, ID 83 711-4449 
Scott L. Campbell 
Andrew Walder& 
Moffatt. Thomas, Barrett. Rock &Fields 
P.O. Box 829 . 
Boise ID 83701 
Jerry R. Rigby 
Rigby, Andrus & Rigby 
P.O. Box2SO 
Rexburg. ID 83440 
Candice M. McHugh 
Racine Olsen 
101 S. Capitol Blvd., Ste 300 
Boise, ID 83702 · 
United States Dept. of Justice 
Bnvironment & Natural Resources 
SSO West Fort ST., MSC 033 
Boise, ID 83 724 
Josephine Beeman 
409 W. Jefferson St. 
Boise, ID 83702 
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IN mE DISTRICT COURT OF THE FIFTII JUDICIAL DISTRICT 
OF 11iE STATE OF IDAHO. IN AND FOR THE COUNTY OF TWIN FALLS 
InR.e SRBA 
Case No. 39576 
) 
) Basin-Wide Issue 17 
) Subcase No. 00-91017 
) 
) REPLY IN SUPPORT OF STATE OF 
) IDAHO'S OBJECTION AND MOTION 
) TOSTRIKE 
JNTROPUCilQN 
The State of Idaho (''State''), by and through its oounsel of record, hereby submits 
its reply in support of the Stat1 Of Idaho's Objection and Motion To Strike (Jan. 11, 
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2013) ("Motion"'). The Motion asserted that certain filin&s the Petitione.rs1 made in this 
proceeding "exceed[ed] the scope of the basin-wide issue designated in the Order 
Designating Basin-Wide Issue (Sept. 21, 2012) ('Ortkr')." Motion at 1-2. The responses 
filed by the Boise Project Board of Control and New York I:rrigation Distdct, the United 
States Bureau of Reclamation, Pioneer hrlaation District, and the Surface Water 
Coalition lack merit because they rely on arguments this Court rejected in the Order. 2 
L THE PETITIONERS' ARGUMENTS ARE CONTRARY TO THE ORDER. 
The Order designated the following basin~wide issue: "Does Idaho law require a 
remark authoriung storage rights to 'refill.' under priority, space vacated for flood 
control?" Order at 7. The "crux" of the issue" is ''whether Idaho law authorizes the retill 
of a storage right, under priority, where water diverted under that ri&ht is released for 
flood control." Id at S (emphasis in original). This question "is fundamentally an issue 
of law," id, and therefore this Court ordered that "the basin, .. wide issue will be limited to 
the above identified issue of law." Id at 6. 
This Court stated it ''will not consider the specific factual circumstances, 
operational history. or historical agreements associated with any parti.cular reservoir, .. and 
"will not consider the various other issues proposed by the Surface Water Coalition or the 
United States," id at 5, including their requests to consider "how a storage right is 
initially filled." Jd at 6. This Court cited the risk of '~ssu.e drift," and the fact that 
1 1 As u.sed. herein, the term "Petitioners" refers to 'the S'ID'&ce Wit« Coalition, Pioneer Irription District, 
the Ditch Companies, the Boise Project Bo!fd of Control, New York llrf&adon District. and 1he united 
States Buree.n of Reclamation (''B'I.'II'eau•?. While only some of tht~e entities 1igned the Pltttton To 
Duignat• Bmtn-Wilk lllllll (Jun. 8, 2012) ("'P.tttlimj, all of them supported the petiti.OtL 
2 Bois• Project BOtJtd OfCfJfrtl'r;l And NIIW fqr/c lrrization Dtstrtot's Mamort.mdum In Opposition To State 
Of Idaho'1 Ob}1ction And Motion To Strilc. (.Tan. 25, 2013) (JJOONYID Ruponslf"); The UniWJ StfJies 
Rupont• To Th• Stt.w's Obj,ction And Motion To Strib (]an. 25, 2013) \.B'IIIllttll &aponse"'); Plt»uulll' 
Irrigation Di:drictts RIIJJOPU• 111 Opposition To StaiB Of Idaho's Ob}•ction A.nd Motion To Strikll (Fob. 4, 
2013) (44Pionw Ruponsi•); &tfocs Water Cofllltlo11'1 RespO'ffJIII To Star. Of Idaho's ObjiCtfon AM 
Motion To StriM (Feb. 51 2013) ("Coalition 1WpoM6''). 
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"[s]uch specific fa.ctual circumstances do not lend themselves to review in a basin-wide 
proceeding involving many parties and many reservoirs." ld at 5. This Court stated that 
issues "pertain[ing] to how a storage right is initially filled, are not well situated for 
resolution" in this proceeding, and that "unlike the issue of priority refill which is directly 
related to the quantity element of a water right. the issue of fill is purely an issue of 
adm.inis1ration." ld at 6. 
The Motion argued that the Petitioners bad ignored the Ordet' s admonishments 
by attempting to develop factual records for individual reservoirs and arguing the 
Petitioners bad established rights to priority ''refill" based on historic water right 
administration and reservoir operations, and by challenging the Director's methodology 
for distributing natural flow to the storage water rights for the Bureau's on-stream 
reservoirs. Motion at 2-8. Rather than opposing the State's Motion on the merits, the 
Petitioners' responses simply re-argue their original view that this proceeding should 
focus on initial ''fill"' of a storage water right rather than ''refill." 
The Petitioners argue, for instance, that the "heart" of the basin-wide issue is 
''whether stored water released for flood control purposes is properly chargeable apinst 
the 'Irrigation from Storage" quantities of the subject water rights." Pionett Response. at 
3. The Petitioners made the same argument at the September 10, 2012 hearing on the 
Petition. See Transcript at 15-16 ("what the issue pretty much boils down to is 
whenever you have . . . releases of stored water for any purpose other than the actual 
beneficial use prescribed in the Wlderlying storage water right, is that chargeable against 
the water right."'). Under the Order, however. the "crux of the issue" is not a question of 
what flows are 'chargeable~ against water rights but rather "whether Idaho law authorizes 
3 Rsponer ·~ Tr(IIJ3cript, Petition To Destgnate Basin-Wide Issue (Sopt 1 o. 20 12). 
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the refill of a storage right, under priOrity, where water diverted UJlder that right is 
released for flood control." Order at 5 (emphasis in original) 
The Petitioners also argue that the issues of initial "till" and "refill,. are 
''intertwined,, Pioneer Response at 3~ Bureau Respons1 at 3, and "refill" is nothing more 
than "part of the storage right's initial 'fill. tn Coalition Response at 4; ses Bureau 
Respo111e at 3 ('"refill' legally should be defined as part of the initial 'fill.'"). The 
Petitioners made the same arguments at the hearing. See Transcript at 18 ("we identified 
a couple sub-issues or further definition of okay, how do you till a reservoir in the first 
place; what do you count as satisfying that rlaht; and then the refill issue falls into that. 
We first have to know what constitutes fill or satisfaction oftbe storage before we get to 
the reflll question."); id at 17 ("what we're dealing with here is one unified issue that 
deals largely with this new accounting method''), 
This Court rejected these arguments and held that initial "fill" and ''refill" are 
legally distinct and should be addressed separately: "unlike the issue of priority refill 
which is directly related to the quantity element of a water right, the issue of fill is purely 
an issue of administration." Id. at 6. This Court also determined that accounting for the 
"filr' of water rights for on-stream reservoirs is beyond the scope of the basin-wide issue: 
ld 
An on~stream reservoir alters the stream affecting the administration of all 
rights on the source. Accordingly, some methodology is required to 
implement priority administration of affected ripts. Addressing the issue 
of reservoir fill may require factual inquiries, investiption and record 
development specific to a given reservoir. including how the State 
accounts for fill in each individual reservoir under its accounting program. 
In short, the Petitioners' oppositions to the Motion simply ignore the Order and 
continue to argue that this pmeeeding should focus on initial "fill" and water right 
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accounting rather than the ''refill" issue designated by this Court. The Order rejected 
these arguments, and they provide no basis for the Petitioners to oppose the Motion. 
This conclusion also applies to the arguments of the Board of Control and New 
York Inigation District that the factual materials they have offered are "relevant 
evidence.n BOCINYID Response at 2, 5. This proceeding is not a trial and the Order 
designated an issue of law rather than an evidentiary question. 4 The Bureau's continuin& 
assertions that it has "historically stored additional water in its reservoirs after releasina 
water for flood control purposes," Bureau Response at 3 n.4, are also evidentiary 
questions and necessarily specific to individual reservoirs. The Petitioners represented at 
the hearing on the Pen"tion that they would not attempt to develop or resolve evidentiary 
issues, 1ranscrtpt at 11-13, and the Order foreclosed consideration of such evidentiary 
questions in this proceeding. Order at 5-6.5 
D. TWS COURT SHOULD DENY PETmONERS' REQUESTS FOR 
.ruDICIAL REVIEW OF THE DIRECTOR'S METHODOLOGY FOR 
DISTRIBUTING NATURAL FLOW TO TilE WATER RIGHTS FOR THE 
BUREAU'S ON-STREAM RESERVOIRS. 
The Petitioners urge this Court to take up their water right accounting challenges, 
arguing that these matters are ''the fundamental issue," BOR Response at 1, and that in 
reality there is no "refill" issue, only a question of what water "is counted against the 
storage right." ld at 4; see also SWC Response at 4 ("what the State considers 'refill' 
legally should [be] defined as part of the storage right's initial 'fill.,"). In addition to 
4 Further, and contrary to the arcument of the Board of Control and New York llrlgation District, Idaho 
Code § 42-1426 is not applicable because the Petitioners have not flied enlargement claims. BOCINYJD 
Rt~~ponse at 4; s•e Fr,.ont-Madison lrr. Dist. & Mitigation Grou.p v. Idaho Ground Watv Appropriators, 
Inc., 129 Idaho 454, 462, 926 P.2d 1301, 1309 {1996) (The scheme utabli$hed in section 42~1426 is that 
the party as&erting the right to an enlargement ru.ust submit that application to the Department"). 
5 The Swe does not concede any of the ovidcnti.aJy questions or water right accountilll issues that the 
Petitioners seek to resolve ill this proceodi:ng, and reserves its rights to develop the record and pr81jient 
argument in appropriate proceed.fnas. if necessary. 
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ignoring the Order, these arguments amount to admissions that the •l'efill" issue and 
'sub-issues'6 that the Petitioners proposed were little more than pretext. The Petitioners 
have effectively admitted that what they actually sought all along was not a "refill'' 
determination but rather judicial review of the Departmeut's water right accounting 
methodologies and the implementing computer programs without first pursuing 
adm.inistrative remedies.7 This Court should not ratlfY such conduct by taking up water 
right accounting issues specifically excluded by the Order and for which exhaustina 
adudnistrative remedies is a jurisdictional prerequisite for judicial review. Regan v. 
Kootenai County, 140 Idaho 721, 726, 100 P.3d 615t 620 (2004); A.m. Falls Reservoir 
Dist. No. 2 v.Idaho Dept. of Water Res., 143 Idaho 862, 871, 154 P.3d 433,442 (2007). 
The Petitioners attempt to characterize their water right accounting challenges as 
simply a discretionary choice between competing ''paradigms,, of how water "is cotmted 
against the storage right" Bureau Response at 4. This argument ignores plain statutory 
language expressly providing that the Director has primary authority over the distribution 
of natural flow among appropriators. Idaho Code §§ 42·602, 42-607. Un.der these 
statutory provisions, the authority to determine how water '~s counted against the storage 
right" lies in the first instance with the Director. While judicial review of the Dircctor•s 
exercise of this authority is available, the Petitioners must :first exhaust administJ;ative 
remedies before seeking judicial recognition of their "paradigm.." Idaho Code § 67-5271. 
To the extent the Petitioners argue that their proposed system of "coun.tingn natural flow 
'Trarucript at 18; 1ee al.so Ordf!Jr a:t 2 (diicuasin& the two additional issues proposed by the Surface Water 
Coalition). 
' 1he Petitionen' focu.a on alleced ••accouutiq: ftcdon[s]." BU1'tau R.up<Jl'I.H at 4 n.6, and "paper fill.'' 
PtoMI'f Imrattcm District's Opening Brief {Dec. 21, 20 12), at 9; OIMni"' Brll/ Of Ditch CompaJti# On 
Bat1M-W'ide /saw 17 (Dec. 21, 2012), at 8; Opllriirg BrttrfOf'l'Jt. Boise Proj•d Board O/C011trol And NIIW 
York Irrigation Dbtrlct (Dec. 20, 2012), at 8~9; Boise Pro}1ct Board 0/Contl'ol And Ntrw YQrk 11'1'1prion 
Dtstrtct's Rq1y Brfsf (Jan. 25, 2013}. at 4. further confirm that challeosfnc the DUeetol''s Wit« right 
accounting medlod& and procedures wa.t the actual intcJtt of the P«ttton. 
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to storage water rights "is the appropriate legal paradigm.'' Bweau Rtssponse at 4, Idaho 
law requites that the Director be given the opportunity to develop the record and address 
such contentions before the Petitioners are entitled to judicial review. A.FRD2, 143 Idaho 
at 872, 154 P.3d at 443. 
The Petitioners' assertion that there is no need for development of an 
adrniDistrati.ve record or .. fact finding,"' Bureau Resp()nSe at 4, is based on a simplistic 
miscbaracterization of the State's position. The Petitioners incorrectly claim that the 
State has taken the position that "every drop of water that enters a reservoir •.. is counted 
again.s1 the reservoir's storage water right" until the right is satisfied. Bureau Respo118e at 
4; see also Pton.er Response at 4 (same). The State has not taken such a position, but 
rather argued that, as this Court has found, at an on-stream reservoir "the entire flow of 
the natural stream has been diverted and stored and become subject to controlled 
releases."8 Memorandum Dectsion And Order on C1'oss-Motions For Summary 
Judgment Re: Bureau Of Reclamation Sb-eamjlow Maintenance Clatm~ Subctl$e No. 63-
03618 (Lucky Peak. Reservoir) {Sept. 23, 2008) r"Lucky Peak Order")J at 22; see also td. 
at 19 (''the entire flow of [the] river is diverted and then artificially released."). 
The question of~ diversions into an on-stream resetVOir are to be "counted" 
towards the storage water right is a separate issue that is resolved through water right 
administration and accounting, See Order at 6 ("Au on-stream reservoir alters the stream 
affecting the administration of all rights on the source. Accordingly, some methodology 
8 Contrary to the Bureau's assertion, t:hie pusaac was not dicta. Bureau Retpi»11e at 4 n.S. It supported 
tb1s Court's conclusion that tho Lucky Peak storase water the Bureau soupt to relea.se for ••streamflow 
maintenance" wu "not belna appropriated in Its natUral state," i.e., tlurt the water in q!lOition was stored 
water rather than natural flow. Lucky P•ak Ordttl- at 22. 
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is required to implement priority admjnisttation of affected rights. j}~ The State has 
consistently argued that this question is beyond the scope of this proceeding and 
statutorily committed to the Director in the first instance. Motion at 6-7; State Of ldoho 's 
Reply Brief at 36 n.34; State Of Idaho's Response Brief at 31 ~33. Distributing natural 
flow to storage water rights consistent with the prior appropriation doctrine as established 
by Idaho law is a statutory duty of the Director, not a discretionary "paradigm" to be 
litigated as a basin-wide issue. 
The Petitioners' assertion that there is no need for "fact finding" oa the 
Department's methodology for distributina natural flow to the storage water rights for on-
stream reservoirs, Bureau Response at 4, is also incorrect because it relies on factual 
mischaracterizations of the accounting methodologies. For instance, the Petitioners' 
assumption 1bat the Director "charges" flood control releases against the storage water 
rights for on-stream reservoirs, see PtoMer Response at 3 (arguing that the "heart" of the 
issue is whether a flood control release <4J.s properly chargeable" against the water right), 
is simply wrong. No "charges,, are levied against the wa:t.er ripts. Flood control 
"charges" are levied against the spaceholders' individual allocations of stored vvate.r. 
Further, these charges are levied by Bureau pursuant to its contracts with the 
' At a minimum, Idaho law precludes "C0\1D11Ds'' towarda a storap water right inflow that is subject to a 
M!lior downstream right Arkoosh v. Big Wood CtliUII Co •• 48 Idaho 383, 283 P. 522 (1929), or intlow tbat 
coJllJisiS of 8torecl water releases from an upstream. reservoir ndhor tlum natural flow. Su N61$on v. Big 
Lrnt Rtvu /rrigalfon Dtst .• 148 Idaho 157, l$9, 219 P.3d 804, 106 {2009) ("\Vhen the Irrigation District's 
•torase water is m the river, it may be colllfilcled with na1Ural flow water"'). It is likely there are other legal 
and f'actual considerations that enter into T.b.e Director's methodology for distrJ.butinc natural flow to 1ho 
.Wl'lie 'WittJr rigbts for tho Bureau's on-11:n11m. rose.rvoirs, which underscores the need to dcvolop a tw1 
admJnistrative record on. the Petitioners' challenges to the Olreetor's adrn.inistration of such rJ&hU. 
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spaceholders. and are effectuated through a separate accounting that 1rBeks spaceholders' 
stored water usage under procedutes and methodologies dictated by the Bureau.10 
The Petitioners also inco1TeCtly assume that under the Director's existing method 
of distributing natural flow to the Bureau's storage water rights~ the only diversions that 
may be "coWtted" towards a water right are physical diversions into that reservoir. See 
Bureau Response at 4 (''paradigms"). But in basins where 1he Bureau has authority to 
operate several on-stream reservoirs as an integrated system, water need not be physically 
diverted into a reservoir to be credited towards its water right. For instance, in Water 
District No. lt the Bureau may (and often does) hold water in Palisades that has been 
credited to the American Falls right.11 Moreover, American Falls sto:rage water released 
from Palisades for use by spaceholders diverting between Palisades and American Falls 
llllY ~reach American Falls Reservoir. Integmted reservoir system operations in 
10 As a matter of convenience and coUt"Cesy. the day.to-d.ay 1'WUlini of the storap allocatlon progmms is 
often handled by staff at the Depm1ment or the Water Dlstriet offtco. but the anthority for alloeatmsttora&e 
and makmg "chm;es" for flood CODtrol rei£as.u, tnolud.ma the methodolO&Y for dolrlg so. resides 
exclusively with the Bunau. Stcn.ae allOQtions and flood conttol "charge~" are IIIAde pumttnt to the 
Bureau's iDstrueticms, review and appro~. 
11 Such Opmtions n specifically authorized in Water Disttict 1. The members of the Surf.acc Watflt 
Coalition, and the Upper Snlke Water Users, the Bureau. the Stau and. IDWR agreed to inclusion of the 
followin.i remark In the partial decrees for the Bureau's stora;e water rfahts at Lake Walcm:t. .American 
Palls. Palisades. IsJand Park, and Ririe: 
Placo of use for storap is [reservoir name] R..u«voir, provided, however, tbat the water 
under this right Jna¥ be temponrily held. In the unoecupted space of any of the reservoirs 
upstream of Milner Dam ••. when detam.ined by tbe Wet« Diltrict 01 Watermaster as 
su.pervised by the Director of the Department of Water hsources, the Water Dlstrict 01 
advisory committee, and the U.n!ted States Bureau of R.eolamadan that such tem.pOrazy 
8tOJ'ale will :maxJmJze the storage of wattt upstreaD'l of Milner Dam. 
Stfpldatitm, Subcase Ncs. 01-219, It al. (Sept. 25, 2012), at l. The Speclal Master approved the StiplllQtlolt 
and. ordered that all parties to the suboues were bowld by its terms. Ord•r Adopting Stiplllalion (Nov. 2, 
20 12). at 2. The Director had originally ~ended a s.imUar romark to allow the existing opetationa1 
scheme, lneludme sto.race oxc.b.ansos and. integrated sy1tem operation, to continue. The exfstfnJ water rf&ht 
aooowtfna med:l.odology accommodate~ this system of opOl'ltions by not requirina tbat the D&tUr&l flow 
diltributed to a afven reservoir's storage Wlter rfsht also be physically stored in that reservoir. 
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Water District 1 also allow the Bureau to effectively "exchange'' or "move" stored water 
from a downstream reservoir to an upstream reservoir.12 
As a result of such Bu.reau operations. the physical "fill .. of a given reservoir on a 
given day can be (and often is) either greater than or less than the amount of natural flow 
that has been credited towards the reservoir's 'W81:el' rlsht in the accounting prognun. 
Requiring the natural flow that is "counted" towards a given reservoir's storage water 
right to also be physically diverted into and sto:ted at that same reservoir would impair or 
preclude integrated operation of multiple on-stream reservoirs as a unified system. and 
dimlpt longstanding reservoir operations and practices. 
Consistent with the Order, the State docs not seck in this proceedina; to develop a 
factual record supporting these contentions, which are intended only to demonstrate that 
the Petitioners are incorrect in asserting that their water right accounting challenges 
involve no factual issues and that there is no need to develop an administrative record. 
1b.e Petitioners' accoun'l:ina challellies raise a number of factual issues and rely on 
fiwtual mischaracterizations that must be addressed through development of an adequate 
record in administrative proceedings before the Director.13 
CONCLVSION 
For the reasons discussed herein and in the Motton. the State requests that this 
Court grant the Motion. 
12 This is usually accomplished. by capturiD.c in tho Ups1'ttiDJ. reservoir flows that are subject TD a scmor 
diverslcm locared below the doWDStream l'eServoir, and then relOIS.Iq from the downsrretm reservoir tiD 
cqu.i'valent amount of srorod. water for the senior's use. The reau1t i• that more water is physic:a.IJ;y stored 
~tream. even tb.ouib the total storaae m the system u a whole has not changed. 
1a an appropriate proceedins. testimony of staff in the Department and/or the Water District offices 
would be o~d to support the fiwtual contentions made herein. The Director and tho Dopartmcmt must be 
gf.von an opportunity to iWly participa~ in developiJli the record and to defencl their water ri&ht 
~on and acx:ounting metbod.J in suc.h proceedlnes. but are precl'llded from doing so iD the SUA 
u a result of their limited statutory role. Idaho Code § 42-140 lB. 
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Respectfully submitted this 25th day of January 2013. 
LAWRENCE G. WASDEN 
Attorney General 
CLIVE J. STRONG 
Deputy Attorney General 
NO. 449 P. 11 
Chief, Natural Resources Division 
MICHAEL C. ORR 
Deputy Attorney General 
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IN THE DISTRICT COURT OF THE FIFTH JUDICI AL DISTRICT OF THEU 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
lnReSRBA 
Case No. 39576 
Appearances: 
) Basin-Wide Issue 17 
) Subcase No.: 00-91017 
) 
) MEMORANDUM DECISION 
) 
David W. Gehlert, U.S. Department of Justice, Natural Resources Division, Denver, Colorado, 
attorney for the United States. 
Michael C. Orr, Deputy Attorney General of the State of Idaho, Natural Resources Division, 
Boise, Idaho, attorney for the State of Idaho. 
Josephine P. Beeman, Beeman & Associates, P.C., Boise, Idaho, attorneys for the City of 
Pocatello. 
James C. Tucker, Boise Idaho, attorney for the Idaho Power Company. 
Travis L. Thompson, Barker Rosholt & Simpson, LLP, Twin Falls, Idaho, attorneys for A&B 
Irrigation District, Burley Irrigation District, Milner Irrigation District, North Side Canal 
Company and Twin Falls Canal Company. 
W. Kent Fletcher of Fletcher Law Office, Burley, Idaho, attorney for Minidoka Irrigation 
District. 
C. Torn Arkoosh, Capital Law Group, PLLC, Boise, Idaho, attorneys for American Falls 
Reservoir District #2. 
Albert P. Barker & Shelley M. Davis, Barker Rosholt & Simpson, LLP, Boise, Idaho, attorneys 
for Boise Project Board of Control. 
MEMORANDUM DECISION - 1 -
S:\ORDERS\Basin Wide Issues\Basin-Wide Issue 17\Memorandum Decision.docx 
Andrew J. Waldera, Moffatt, Thomas, Barrett, Rock & Fields, CHTD, Boise, Idaho, attorneys for 
Pioneer Irrigation District. 
Jerry R. Rigby, Rigby Andrus & Rigby, CHTD, Rexburg, Idaho, attorneys for Fremont-Madison 
Irrigation District, Idaho Irrigation District and Blackfoot Irrigation Company. 
S. Bryce Farris, Ringert Law CHTD, Boise, Idaho, attorneys for Ballentyne Ditch Company, 
Boise Valley Irrigation Ditch Company, Canyon County Water Company, Eureka Water 
Company, Farmers' Co-operative Ditch Company, Middleton Mill Ditch Company, Middleton 
Irrigation Association, Inc., Nampa & Meridian Irrigation District, New Dry Creek Ditch 
Company, Pioneer Ditch Company, Settlers Irrigation District, South Boise Water Company and 
Thurman Mill Ditch Company. 
Michael P. Lawrence, Givens Pursley, LLP, Boise Idaho, attorneys for the United Water Idaho, 
Inc. 
Candice M. McHugh of Racine Olson Nye Budge & Bailey, CHTD, Boise, Idaho, attorneys for 
the Aberdeen-American Falls Ground Water District, Bingham Ground Water District, 
Bonneville-Jefferson Ground Water District, Jefferson-Clark Ground Water District, Madison 
Ground Water District, Magic Valley Ground Water District, North Snake Ground Water District 
and Aberdeen-Springfield Canal Company. 
ChrisM. Bromley, Deputy Attorney General ofthe State of Idaho, Idaho Department of Water 
Resources, Boise, Idaho, attorney for the Idaho Department of Water Resources. 
I. 
PROCEDURAL BACKGROUND 
1. On June 8, 2012, the Black Canyon Irrigation District, New York Irrigation 
District, Pioneer Irrigation District, Nampa-Meridian Irrigation District and the Boise Project 
Board of Control filed a Petition pursuant to SRBA Administrative Order I, Rules of Procedure, 
§ 16, requesting that the Court designate the following issue as a basin-wide issue in the Snake 
River Basin Adjudication ("SRBA"): "Does Idaho law require a remark authorizing storage 
rights to 'refill' space vacated for flood control?" 
2. Parties to the SRBA were provided notice of the Petition pursuant to Docket Sheet 
procedure and were given the opportunity to participate in the proceedings. 
3. On September 21, 2012, following hearing, the Court entered an Order designating 
the following issue as Basin-Wide Issue 17: "Does Idaho law require a remark authorizing 
storage rights to 'refill,' under priority, space vacated for flood control." Thereafter, the parties 
to the proceeding were given the chance to submit briefing. 
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4. Opening briefs were filed by the following parties: (1) the Idaho Power Company; 
(2) the United States Bureau of Reclamation; (3) the State ofldaho; (4) the Pioneer Irrigation 
District; (5) the Boise Project Board of Control and New York Irrigation District (collectively, 
"Boise Project"); (6) the Fremont-Madison Irrigation District, Blackfoot Irrigation District and 
Idaho Irrigation District (collectively, "Upper Valley Water Users"); (7) the American Falls 
Reservoir District No.2, A&B Irrigation District, Burley Irrigation District, Milner Irrigation 
District, Minidoka Irrigation District, North Side Canal Company and Twin Falls Canal 
Company (collectively, "Surface Water Coalition"); and (8) the Ballentyne Ditch Company, 
Boise Valley Irrigation Ditch Company, Canyon County Water Company, Eureka Water 
Company, Farmers' Co-operative Ditch Company, Middleton Mill Ditch Company, Middleton 
Irrigation Association, Inc., Nampa & Meridian Irrigation District, New Dry Creek Ditch 
Company, Pioneer Ditch Company, Settlers Irrigation District, South Boise Water Company and 
Thurman Mill Ditch Company (collectively, "Ditch Companies"). 
5. Response briefs were filed by the following parties: (1) the Idaho Power Company; 
(2) the United States Bureau of Reclamation; (3) the State ofldaho; (4) the Pioneer Irrigation 
District; (5) the Boise Project; (6) the Surface Water Coalition; (7) the Ditch Companies; and (8) 
United Water Idaho, Inc. 
6. Reply briefs were filed by the following parties: (1) the Idaho Power Company; 
(2) the State ofldaho; (3) the Pioneer Irrigation District; (4) the Boise Project; (5) the Surface 
Water Coalition; and (6) the Ditch Companies. 
7. The City of Pocatello did not file briefing, but did file a Statement joining in the 
positions taken by the State ofldaho and the Upper Valley Water Users. 
8. Oral argument on Basin-Wide Issue 17 was heard before this Court on February 
12, 2013. The parties did not request additional briefing, nor does the Court require any. The 
matter is therefore deemed fully submitted the following business day, or February 13, 2013. 
II. 
ISSUE 
Does Idaho law require a remark authorizing storage rights to "refill," under priority, 
space vacated for flood control? 
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III. 
BACKGROUND BEHIND DESIGNATION OF BASIN-WIDE ISSUE 17 
Basin-Wide Issue 17 arose out of two contested subcases in Basin 01: subcase nos. 01-
2064 and 01-2086. Those subcases concern storage water rights claimed in the SRBA by the 
United States Bureau of Reclamation in American Falls and Palisades Reservoirs respectively. 
In his Director's Report, Reporting Area Basin 01, IDWR Part 2, filed on December 19, 2006, 
the Director recommended the water right claims in the name of the United States with the 
following elements: 
Right Source Quantity Priority Purpose Period ofllse 
01-2064 Snake River 1,672,590.00 afY 03/30/1921 Irrigation Storage (1,628,316.00 afy) 01101 - 12/31 
Irrigation from Storage (1,628,3I6.00 afY) 03/15 11115 
Power Storage (295,163.00 afY) 01/01 12131 
Power from Storage (295,163.00 afY) 01/01 -12/3I 
01-2068 Snake River 1,200,000.00 aty 07/2811939 Irrigation Storage (I,200,000.00 aty) OI/01- 12/31 
Irrigation from Storage (I ,200,000.00 aty) 03115- Ill15 
Power Storage (1,200,000.00 afY) 01101- 12131 
Power from Storage (I ,200,000.00 afY) 01/01 I2/31 
The United States subsequently filed Objections, asserting that the Director's recommendations 
should be amended to include the following remark under the quantity element: "This water right 
includes the right to refill under the priority date of this water right to satisfy the United States' 
storage contracts." United States' Standard Form 1 Objection, Subcase Nos. 01-2064 & 01-
2068 (April 19, 2007). 
The State ofldaho, which filed Responses to the Objections, disagreed with the United 
States' proposed storage refill remark. It proffered the following alternative remark to be placed 
on the face of the two water rights, arguing that it more accurately reflects Idaho law on storage 
refill: 
This right is filled for a given irrigation season when the total quantity of water 
that has been accumulated to storage under this right equals the decreed quantity. 
Additional water may be stored under this right but such additional storage is 
incidental and subordinate to all existing and future water rights. 
State's Motion for Partial Summary Judgment, Subcase Nos. 01-2064 & 01-2068 (January 25, 
2012). As a result ofthe remarks proposed by the United States and the State, a dispute arose in 
subcase nos. 01-2064 and 01-2068 over the state of Idaho law regarding the ability of a storage 
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water right holder to refill, under priority, water diverted and stored pursuant to a valid storage 
water right but which was used by the reservoir operator for flood control purposes. 
As the parties to subcase nos. 01-2064 and 01-2068 litigated the issue within the confines 
of those subcases, other parties in the SRBA who are storage water right holders and/or reservoir 
spaceholders began to take note of the Basin 01 proceedings. Concerned over the ramifications 
the two subcases might have on their respective storage water rights, a group of interested parties 
filed the Petition to Designate Basin-Wide Issue with this Court. The Petition argued that the 
state of Idaho law as it pertains to the ability to refill, under priority, stored reservoir water 
vacated for flood control purposes is an issue of basin-wide significance. 1 After the Court 
entered its Order designating Basin-Wide Issue 17, subcase nos. 01-2064 and 01-2068 were 




Whether Idaho law requires a remark authorizing storage rights to "refill," under priority, 
space vacated for flood control is an issue of first impression. Resolution of the issue requires an 
analysis of the nature of storage water rights under the doctrine of prior appropriation as 
established in Idaho. 
A. Nature of storage water rights. 
Idaho law recognizes and provides for the appropriation of storage water rights. I. C. § 
42-202. A storage water right entitles the appropriator to divert, impound and control water from 
a natural watercourse by means of a diversion structure such as a darn. The purpose of use 
element of a storage water right generally contains at least two authorized purposes ofuse.2 The 
1 The remarks proposed and arguments set forth by the parties in subcase nos. 01-2064 and 01-2068 are not relevant 
to the instant basin-wide proceeding. Nor are the records from those subcases pertinent to this proceeding. The 
summary provided in Section III is included merely for context. 
2 This is not always the case. For instance, water right 63-3618 (storage water right for Lucky Peak Reservoir) 
includes a purpose of use for "Recreation Storage" which authorizes water to be stored, but does not contain a 
second associated purpose of use that the stored water be put to an end use. SRBA Subcase No. 63-3618, Partial 
Decree (Dec. 18, 2008). 
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first authorizes the storage of water for a particular purpose (i.e., "irrigation storage," or "power 
storage"). The second authorizes the subsequent use of that stored water for an associated 
purpose, which is referred to herein as the "end use" (i.e., "irrigation from storage," or "power 
from storage"). Each purpose ofuse is assigned its own quantity and period of use, which may 
or may not differ from one another.3 With respect to storage rights for irrigation, for example, it 
is typical for the "Irrigation Storage" purpose of use to be a year round use (0 l-0 1 to 12-31 ), and 
the "Irrigation from Storage" purpose of use to be limited to the irrigation season (e.g., 03-15 to 
11-15). 
Water diverted and stored pursuant to a storage water right need not be put to the end use 
immediately, but may be stored for a period of time prior to the end use: 
There is a fundamental difference with regard to the diversion and use of water 
from a flowing stream and a reservoir. In a stream if a user does not take out his 
water, it may be diverted by the other appropriators, because otherwise it flows on 
and is dissipated. But the very purpose of storage is to retain and hold for 
subsequent use, direct or augmentary, hence retention is not of itself illegal nor 
does it deprive the user of the right to continue to hold. 
Rayl v. Salmon River Canal Co., 66 Idaho 199, 208, 157 P.2d 76, 80 (1945). Under certain 
circumstances, a storage water right holder may even carry over water diverted and stored in a 
given year into subsequent years before it is put to the end use. See e.g., ld. at 201, 157 P.2d at 
77 (stating, the practice of holding storage water over from one season to the next "has become 
too well entrenched in the concept of our water law both by practice and prior and subsequent 
precept to be ... denounced and forbidden"); IDAPA 37.03.11.042.0l.g. (holder of a storage 
right shall be entitled to maintain a reasonable amount of carry-over storage to assure water 
supplies for future dry years). 
Under Idaho law, "[o]ne may acquire storage water rights and receive a vested priority 
date and quantity, just as with any other water right." American Falls Reservoir Dist. No. 2 v. 
Idaho Dept. of Water Resources, 143 Idaho 862, 878, 154 P.3d 433,449 (2007); I.C. § 42-202. 
Therefore, storage water rights are integrated into Idaho's prior appropriation doctrine on the 
basis of relative priority the same as other water rights. Once water is diverted and stored in a 
reservoir pursuant to a storage water right, it is no longer subject to diversion and appropriation, 
3 See e.g., the Director's recommended purpose ofuse element for storage water right claims 01-2064 and 01-2068, 
as set forth above in Section III. 
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but becomes property of the appropriators and owners of the reservoir. Washington County Irr. 
Dist. v. Talboy, 55 Idaho 382, 389, 43 P.2d 943, 945 (1935).4 It follows that no one can make an 
appropriation from a reservoir "for the obvious reason that the waters so stored or conveyed are 
already diverted and appropriated .... " !d. at 389, 43 P.2d at 946. 
Ownership of storage water rights has some unique characteristics. In some instances, 
the reservoir operator may own the storage water rights associated with a reservoir. In other 
instances, the reservoir operator may not. In the case of federal Reclamation Act reservoirs, the 
reservoir operator, the United States Bureau of Reclamation, holds the storage water rights 
associated with the reservoir in name, but title to the use of the water is held by the consumers or 
users ofthe water. US. v. Pioneer Irr. Dist., 144 Idaho 106, 157 P.3d 600 (2007). However, for 
the purpose of this Court's "refill" analysis, the distinctions between who operates the reservoir 
and who holds the storage water rights associated with the reservoir are distinctions without a 
difference. 
B. Under the doctrine of prior appropriation as established by Idaho law, a senior 
storage water right holder may not "refill" his storage water right under priority 
before affected junior appropriators satisfy their water rights once. 
A conflict exists in many of the reservoirs represented in this proceeding between water 
used by a reservoir operator for flood control purposes and water diverted and stored by storage 
right holders for all other purposes. The parties assert and recognize circumstances where water 
that has been diverted and stored in a reservoir pursuant to a valid storage right is used by the 
reservoir operator for flood control purposes before it is put to the authorized end use by the right 
holder. This is particularly problematic in reservoirs where there is an absence of any water right 
identifying "flood control" as an authorized purpose ofuse. 5 In such instances, the entire storage 
capacity of the reservoir may be allocated via the issuance of storage water rights to water 
appropriated for other uses, such as "irrigation storage and irrigation from storage." When a 
reservoir operator uses stored water for flood control purposes in such a reservoir he is using 
4 A Storage right is still subject to other requirements of the prior appropriation doctrine. American Falls Reservoir 
Dist. No.2, at 879, 154 P.3d at 450. 
5 A review of the water rights associated with the reservoirs represented in this proceeding reveal that it is most 
often the case, if not unanimously the case, that no water right exists associated with these reservoirs that identify 
"flood control" as an authorized purpose of use. 
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water that was stored by a storage water right holder under state law for some other authorized 
purpose. The question presented to this Court is whether Idaho law permits a storage water right 
holder to "refill" that water used for flood control purposes under the priority of his storage right. 
The significance of this issue is understood in the reality that such priority refill may necessitate 
delivery calls and the curtailment of junior appropriators. Also, the fill in the first place may 
have occurred at the expense of juniors (i.e., in the instance where juniors are not allowed to use 
their water rights while the senior storage right is filling). 
The parties have coalesced into two groups based on how they answer the subject 
question. The first group, referred to herein collectively as the "Petitioners", includes the Idaho 
Power Company, the United States, the Boise Project, the Surface Water Coalition, and the Ditch 
Companies. The Petitioners assert that Idaho law permits a storage right holder to refill his 
storage right, under priority, when water diverted and stored under that right is used by the 
reservoir operator for flood control purposes. They assert the right to priority refill is inherent in 
the nature of a storage water right. Since they assert this is the state of Idaho law, it is their 
position that no remark is necessary on the face of a storage right to authorize such priority refill. 
The Petitioners contend that a storage right holder is entitled to put to the storage right's end use 
that volume of water set forth in the quantity element ofthe right. If water diverted and stored 
under a storage right is used for flood control purposes by the reservoir operator, then it is the 
Petitioners' position that the storage holder is entitled to refill that space, under priority, to 
ensure a sufficient quantity of storage water to complete the right's end use. 
The second group, referred to herein collectively as the "Objectors," includes the State of 
Idaho, the Upper Valley Water Users, United Water Idaho, Inc., and the City of Pocatello. The 
Objectors assert that allowing a storage right holder to refill a storage water right under priority 
where water diverted and stored pursuant to that right is used by the reservoir operator for flood 
control purposes is contrary to Idaho's doctrine of prior appropriation. Specifically, they assert 
that priority refill would (1) unlawfully result in an un-quantified water right, (2) constitute an 
unlawful enlargement of the storage water right, and (3) conflict with the requirement of 
maximizing beneficial use and minimizing waste of water. Therefore, the Objectors contend that 
any remark that authorizes storage refill, under the priority of the storage right, in excess of the 
licensed or decreed quantity would be contrary to Idaho law. 
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The term "refill" is not a legal term of art under Idaho law, but its common meaning is 
"to fill again." The American Heritage Dictionary ofthe English Language, p.1467 (4th ed., 
2000). The term "fill" means to "to satisfy or meet." The American Heritage Dictionary of the 
English Language, p.659 (4th ed., 2000). Thus, the question whether a storage water right may 
be "refilled" under priority necessarily assumes that the storage water right has already been 
"filled" or satisfied once under priority as determined by the Department. The Court notes that 
the term "fill" may be used to describe (1) a reservoir physically filling with water, or (2) the 
decreed volume of a storage water right being satisfied (i.e. when the total quantity that has been 
accounted to storage equals the decreed quantity). The distinction between the two uses of the 
term is significant, as there may be situations where the storage water rights associated with a 
particular reservoir are considered filled or satisfied even though the reservoir has not physically 
filled with water. Many of the reservoirs implicated in this proceeding are administered as a 
unified system where storage space can be exchanged between reservoirs within the system. For 
example, Palisades Reservoir can be holding and storing water that is decreed to American Falls 
Reservoir. As a result, the storage water rights in a reservoir may be considered filled or 
satisfied even though available space may exist in the reservoir to which the right was decreed. 
Further, many storage right holders also hold natural flow rights that are used in conjunction with 
their storage rights. 6 For the purposes of this opinion, the term "fill" or "filled" is used to 
describe the decreed volume of a storage water right being satisfied. 
The assertion that a senior storage right holder can "fill," or "satisfy," his water right 
multiple times under priority before an affected junior water right is satisfied once is contrary to 
the prior appropriation doctrine as established under Idaho law. Idaho's prior appropriation 
doctrine provides protections to both senior and junior appropriators through a system of priority 
administration. A senior appropriator's water right is protected under the doctrine against 
interference from those whose rights are subsequent in priority. See e.g., Idaho Const., Art XV, 
§ 3 (providing "[p ]riority of appropriations shall give the better right as between those using the 
water"); I. C. § 42-106 ("As between appropriators, the first in time is first in right"). At the 
same time, a junior appropriator's water right is protected against wrongful acts on the part of 
6 Accordingly, the Department utilizes an accounting methodology for the purpose of determining when a storage 
water right has been "filled." The methodologies employed by the Department for determining when a right has 
been filled are beyond the scope of these proceedings. In the Order designating the basin-wide issue this Court 
determined that the Department's accounting methodology is an administrative function which should be addressed 
on a case-by-case basis on a fully developed factual record and where the Department is a party to the proceeding. 
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senior appropriators that would disturb the junior's right to the use of water. See e.g., Van Camp 
v. Emery, 13 Idaho 202, 208, 89 P. 752, 754 (1907) (providing that a senior may divert the 
quantity to which he is entitled, but once he has done so he may not impede a junior from 
receiving the water to which the junior is entitled). One leading scholar sets forth the proposition 
in the following terms: 
The junior appropriator ... is entitled to protection not only against those whose 
rights are subsequent to his, but also against wrongful acts on the part of earlier 
appropriators. That is to say, while an appropriator may divert the quantity of 
water to which he is entitled, when he has once done so he may not so impede the 
flow of the remaining stream as to prevent it from reaching the junior 
appropriator's headgate. 
Wells A. Hutchins, The Idaho Law of Water Rights, 5 Idaho L. Rev. 1, 50 (1968). 
Storage water rights are integrated into Idaho's prior appropriation doctrine on the basis 
of relative priority the same as other water rights. American Falls Reservoir Dist. No. 2, 143 
Idaho at 878, 154 P.3d at 449; I.C. § 42-202. As soon as a senior storage right is filled it is no 
longer in priority. Allowing a storage right holder to refill his right under priority after his right 
is filled, but before affected junior right holders are satisfied, is impermissible as it would 
wrongfully disturb the junior appropriators' rights to the use ofwater, Van Camp v. Emery, 13 
Idaho at 208 89 P. at 754, and would diminish the junior right holders' priorities. See e.g., 
Jenkins v. State Dept. of Water Resources, 103 Idaho 384, 388,647 P.2d 1256, 1260 (providing, 
"[p ]riority in time is an essential part of western water law and to diminish one's priority works 
an undeniable injury to that water right holder"). Simply stated, under Idaho's doctrine of prior 
appropriation a senior storage holder may not fill or satisfy his water right multiple times, under 
priority, before rights held by affected junior appropriators are satisfied once. A remark 
authorizing such priority refill would be contrary to Idaho law. The fact that water diverted and 
stored pursuant to a valid storage water right is used by the reservoir operator for flood control 
purposes does not alter the above analysis, assuming, as the term "refill" necessarily implies, the 
storage right has already been filled once during the period of use under priority. 7 
7 The Court notes that since this issue has arisen some reservoir storage right holders have filed motions to file late 
claims for separate beneficial use rights to address refill. 
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C. This basin-wide proceeding does not address the issue of when the quantity element 
of a storage water right is rightfully considered to be "filled" or "satisfied." 
Approaching the issue from the perspective of priority refill of a storage water right, 
which assumes a priority fill of that right has already occurred, misses the mark. It is the 
quantity element of a water right that defines the duration of priority administration during its 
authorized period of use. Thus, the more important issue pertains to when the quantity element 
of a storage right is considered filled. Namely, is water that is diverted and stored under a 
storage right counted towards the quantity of that right if it is used by the reservoir operator for 
flood control purposes? That is an accounting issue which this basin-wide proceeding does not 
address.8 
As explained in the Order Designating Basin-Wide Issue, the issue of when a storage 
water right is filled does not lend itself to a basin-wide proceeding, and is not before the Court 
here. As an initial matter, addressing the issue of fill may require factual inquiries, investigation 
and record development specific to a given reservoir and the water right or rights associated with 
the reservoir. Addressing the issue of fill will require a record as to how the Department 
accounts for fill in each individual reservoir under its accounting methodology. Such fact 
specific inquiries do not lend themselves to review in a basin-wide proceeding. 
Furthermore, the authority and responsibility for measuring and distributing water to and 
among appropriators is statutorily conferred to, and vested in, the Idaho Department of Water 
Resources and its Director. Idaho Code§ 42-103 provides that '"it shall be the duty ofthe 
department of water resources to devise a simple, uniform system for the measurement and 
distribution ofwater." Chapter 6, Title 42 of the Idaho Code governs the "distribution of water 
among appropriators" and directs that the Director and the watermasters under his supervision 
are statutorily charged with distributing water to water rights. In particular, Idaho Code § 42-602 
vests in the Director, the "direction and control of the distribution of water from all natural water 
sources within a water district to canals, ditches, pumps and other facilities diverting therefrom." 
Similarly, Idaho Code§ 42-603 instructs that the Director is "authorized to adopt rules and 
regulations for the distribution of water from the streams, rivers, lakes, ground water and other 
8 The Court also notes that this basin-wide proceeding does not address claims (contractual, statutory, constitutional 
or otherwise), if any, a storage right holder or reservoir spaceholder may have against a reservoir operator where the 
reservoir operator uses water diverted and stored by that storage right holder or spaceholder for flood control 
purposes. 
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natural water sources as shall be necessary to carry out the laws in accordance with the priorities 
of the rights of the users thereof." 
The Director has the authority and discretion to determine how water from a natural 
water source is distributed to storage water rights pursuant to accounting methodologies he 
employs. The Director's discretion in this respect is not unbridled, but rather is subject to state 
law and oversight by the courts. See American Falls Reservoir Dist. No. 2, 143 Idaho at 880, 154 
P.3d at 451 (addressing court oversight on a properly developed record). When review of the 
Director's discretion in this respect is brought before the courts in an appropriate proceeding, and 
upon a properly developed record, the courts can determine whether the Director has properly 
exercised his discretion regarding accounting methodologies. 
D. This basin-wide proceeding does not address pursuant to what state law authority 
water that is diverted and stored pursuant to a valid storage water right is used 
for flood control purposes by the reservoir operator where no water right exists 
authorizing that use. 
Idaho state law directs that "[n]o person shall divert any water from a natural watercourse 
or apply water to land without having obtained a valid water right to do so, or apply it to 
purposes for which no valid water right exists." I.C. § 42-201(2) (emphasis added). That statute 
recognizes only two exceptions to this rule: (1) water used to extinguish or prevent the spread of 
an existing fire, and (2) water used for forest practices as defined in section 38-1303(1 ), Idaho 
Code, and forest dust abatement. I.C. § 42-201(3). The statute does not create an exception for 
flood control purposes. To the contrary, Idaho law recognizes that an appropriator may file an 
application with the Department to "appropriate and store flood ... waters."9 I.C. § 42-202(3). 
However, the parties to this subcase did not address pursuant to what state authority water that is 
diverted and stored pursuant to a valid storage water right is used for flood control purposes by 
the reservoir operator (in either a federal or non-federal reservoir) where no water right exists 
under state law authorizing such use. Therefore the Court does not reach that issue. Likewise, 
whether or not federal law authorizes the use of storage water for flood control purposes in 
9 The statute does not define "flood water." However, in the context of water law the term has been used 
interchangeably with "excess water" and used to describe the circumstance where water in the system at a given 
time exceeds the quantity necessary to satisfY existing non-flood rights on the system. 
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federal reservoirs without a valid state water right or otherwise supersedes state law for this 
particular purpose is beyond the scope of this basin-wide issue. 10 
E. The Petitioners' reliance on state law providing that there can be no forfeiture if a 
water right holder is prevented from exercising his right by circumstances over 
which he has no control is misplaced. 
In support ofthe argument that state law allows a storage right holder to refill his storage 
right, under priority, when water diverted and stored under that right is used by the reservoir 
operator for flood control purposes, the Petitioners cite to Idaho Code§ 42-223(6). That statute 
sets forth defenses to forfeiture and provides in part that "no portion of any water right shall be 
lost or forfeited for nonuse if the nonuse results from circumstances over which the water right 
owner has no control." I.C. § 42-223(6). The Petitioners assert that in a reservoir where the 
storage water right holder or spaceholder is not the reservoir operator, the storage right holder or 
spaceholder has no control over the reservoir operator's use of stored water for flood control. 
However, this basin-wide proceeding does not deal with the forfeiture of storage water rights, 
and no assertion has been made that storage water rights are forfeited when water diverted and 
stored under a storage right is used for flood control purposes. Rather this proceeding is limited 
to whether Idaho law requires a remark authorizing storage rights to "refill," under priority, 
space vacated for flood control. That issue is addressed by this Order. Therefore, the statute on 
which Petitioners' rely is not applicable here. 
v. 
CONCLUSION 
The Court holds that under the prior appropriation doctrine as established under Idaho 
law, a senior storage water right holder may not refill his storage water right under priority 
before junior appropriators satisfy their water rights once. A remark authorizing such priority 
refill would be contrary to Idaho law. The fact that water diverted and stored pursuant to a valid 
storage water right is used by the reservoir operator for flood control purposes does not alter this 
analysis, assuming, as the term "refill" necessarily implies, the storage right has beenfilled 
10 With respect to federal reclamation act reservoirs, the Idaho Supreme Court has held that "federal law defers to 
state law in determining the rights to water in the reclamation projects," and that "the [Reclamation] Act clearly 
provided that state water law would control in the appropriation and later distribution ofthe water." U.S. v. Pioneer 
lrr. Dist., 144 Idaho 106, 110, 157 P.3d 600, 604 (2007). 
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once during the period of use under priority. The Court does not address the issue ofwhether 
water that is diverted and stored under a storage right is rightfully accounted towards the quantity 
of that right if it is used by the reservoir operator for flood control purposes. That issue is 
beyond the scope of this basin-wide proceeding and not before the Court here. 
IT IS SO ORDERED. 
Presiding Judge 
Snake River Basin Adjudication 
RULE 54(b) CERTIFICATE 
With respect to the issues determined by the above judgment or order it is hereby 
CERTIFIED, in accordance with Rule 54(b), I.R.C.P., that the court has determined that there is 
no just reason for delay of the entry of a final judgment and that the court has and does hereby 
direct that the above judgment or order shall be a final judgment upon which execution may 
issue and an appeal may be taken as provided by the Idaho Appellate Rules. 
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1. On December 20, 2012, the Boise Project Board of Control and New York 
Irrigation District filed the Affidavit of Shelley M Davis in support of their opening brief on 
Basin-Wide Issue 17. 
2. On January 11, 2012, the State ofidaho filed a Motion to Strike, requesting that 
this Court strike the Affidavit of Shelley M Davis and the exhibits attached thereto on the 
grounds that it exceeds the scope of Basin-Wide Issue 17. 
3. Oral argument on the Motion to Strike was heard before the Court on February 12, 
2013. The parties did not request additional briefing, nor does the Court require any. The matter 
is therefore deemed fully submitted the following business day, or February 13, 2013. 
ORDER GRANTING MOTION TO STRIKE AFFIDAVIT OF SHELLEY M. DAVIS 




In its Motion, the State argues that the Affidavit of Shelley M Davis impermissibly seeks 
to develop a record of the specific factual circumstances, operational history and historical 
agreements associated with certain particular reservoirs in contravention of this Court's Order 
Designating Basin-Wide Issue. This Court Agrees. 
On September 21, 2012, the Court entered its Order Designating Basin-Wide Issue 
("Order") in the above-captioned subcase. In the Order, the Court designated the following 
issue as Basin-Wide Issue 17: "Does Idaho law require a remark authorizing storage rights to 
'refill,' under priority, space vacated for flood control?" The Court recognized that the issue was 
fundamentally an issue of law and that the issue could be properly addressed in a basin-wide 
proceeding. That said, the Court limited the scope of the basin-wide proceeding as follows: 
[T]he Court will not consider the specific factual circumstances, operational 
history, or historical agreements associated with any particular reservoir in 
conjunction with this basin-wide issue. Such specific factual inquiries do not lend 
themselves to review in a basin-wide proceeding involving many parties and 
many reservoirs. Rather, the basin-wide issue will be limited to the above-
identified issue of law. 
Order, p.S. The Court so limited the basin-wide proceeding to avoid issue drift into areas that 
are not well situated for consideration in a basin-wide proceeding, including factual disputes 
concerning factual circumstances, operational history, or historical agreements associated with a 
particular reservoir in the Basin. Such factual issues and inquiries are not relevant to this Court's 
analysis of the legal issue designated in the Order as Basin-Wide Issue 17. 
The Court finds in its review of the Affidavit of Shelley M Davis that the Affidavit and its 
attachments are submitted in contravention of this Court's Order. The Affidavit attempts to 
submit evidence regarding specific factual circumstances, operational history and historical 
agreements specific to Arrowrock, Anderson Ranch, and Lucky Peak dams and reservoirs. This 
evidence is not applicable to the Snake River Basin as a whole, but rather is specific to those 
three projects, and constitutes the type of evidence the Court's Order admonished the parties 
against submitting. Furthermore, permitting the evidence in the Affidavit of Shelley M Davis to 
come in over the State's objection would be inequitable to other parties to this proceeding, who 
limited their briefing and argument in compliance with the perimeters set forth in this Court's 
ORDER GRANTING MOTION TO STRIKE AFFIDAVIT OF SHELLEY M. DAVIS 
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Order. Therefore, the Court in its discretion will grant the State's Motion and strike the Affidavit 
of Shelley M Davis. 
III. 
ORDER 
Therefore, IT IS ORDERED that the State of Idaho's Motion to Strike the Affidavit of 
Shelly M Davis dated December 20, 2012, is hereby granted, and the Affidavit of Shelley M 
Davis is hereby stricken from the record. 
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IN THE DISTRICT COURT OF TRli: FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, lN AND FOR TRli: COUNTY OF TWIN FALLS 
lnReSRBA ) Subease No. oo-91017 
) (Bum-Wide l1111e t 7J 
Case No. 39576 ) 
) UNITED STATES' NOTICE OF 
) APPEAL 
United States of America, ) 
) Fee Category: 
Appellant. ) Fee: 
) 
TO: TO RBSPONDBNT STATE OP IDAHO, TIIROUOH mE IDAHO ATIORNBY 
GENERAL'S OFFICE, RESPONDENT UPPER VALLEY WATER USERS 
THROUGH THEIR ATIORNBY OF RECORD JBRR.Y R. RIGBY, RBSPONDBNT 
GROUND WATBR DISTRJCTS THROUGH THBIR. AITORNaY' OF RECORD 
RANDALL C. BUDGE AND CANDICE M. MCHUGH. UNITBb WATER IDAHO, 
rNC. THROUOH ITS AITORNEY OF RECORD MICHAEL P. LAWRBNCB. CITY 
OF POCATELLO THROUGH ITS ATTORNEY OF RECORD 10SEPHINE P. 
BEEMAN, AND THE CLERK OF THE ABOVE-NAMED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
United States• Notice of Appeal Page I 
2013-May-01 12:50 PM Department of Justice - ENRO 3038441884 
1. Appellant the United States of America ("United States") appeals to the Idaho 
Supreme Court ftom the Memo,.andum Dect.rton entered on March 20, 2013, in the above-
captioned action, The Honorable Eric J. Wildman, presidina. 
2. Appellant United States hu a right to appeal to the Idaho Supreme Court pursuant 
to Idaho Appellate Rule 4. and the judgment and order described in paragraph 1 is an appealable 
order pursuant to Idaho Appellate Rule 11 (aXl ). 
3. Appellant Unfted States intends to usert the followins lsaues on appeal: 
a. Whether Idaho law requires a remark authorizing storage rights to refill, 
under priority, space vacated for flood control? 
4. No order has been entered scaling all or any portion of the record. 
s. a. Reporterts Transcripts are requested in hard copy and electronic fonnat. 
b. Appellant United State! requests that the Reporter's Transcripts include: 
(1) the transcript ofthe oral argument before the Presiding Judge on 
February 1~ 2013. 
6. Appellant United States requests the following docwnentst including all 
attachments and exhibits filed with each document. to be included in the clerk's record in 
addition to those automatically included under Rule 28, I.A.R.: 
a. Petition to Desipte Basin-Wide Issue, filed on or about June I 1, 2012. 
b. Motion to Consolidate Issue Regarding "Refill" of Bureau of Reclamation 
Storage Rights and Memorandum in Support. filed on or about July 11, 
2012. 
c. Motion to Expedite Hearing on Petition to Designate Basin Wide Issue. 
filed on or about July 13,2012. 
d. State of Idaho's Response to Motion to Expedite Hearing on Petition to 
Designate Basin-Wide Issue and Motion to Expedite Hearing on Motion to 
Consolidate, filed on or about July 23,2012. 
e. State of Idaho's Response to Petition to Designate Basin-Wide Issue and 
to Motion to ConsoHdate Issue Reprdln& "Refill" of Bureau of 
Reclamation Storqe Righta, filed on or about September S, 2012. 
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f. Surface Water Coalition's Response in Support of Petition to Designate 
Basin .. Wide Issue, filed on or about September 7, 2012. 
&· The United States' Statement of Position Regarding Proposed Basin-Wide 
Issue, filed on or about September7, 2012. 
h. Gro\Dld Water Districts' Statement of Position ReProposed Buln-Wide 
Issue, filed on or about September 10, 2012. 
i. Order Designating Basin-Wide IsNe, issued on Soptomber 21,2012. 
j. Idaho Power Company's Opening Brief. flied on or about December 20. 
2012. 
k. Opening Brief of the Boise Project Board of Control and New York 
Irrigation District. filed on or about December 20,2012. 
l. United States' Openfna Brief on Basin .. Wide Issue No. 17, filed on or 
about December 21, 2012. 
m. Openina Brief of Ditch Companies in Basin-Wide Issue 17, filed on or 
about December 21, 2012. 
n. Pioneer Iniption District's Opening Brief. filed on or about December 21, 
2012. 
o. Surface Water Coalition's Opening Brief, filed on or about December 21, 
2012. 
p. State ofidaho's Ope.nina Brief. filed on or about December 21, 2012. 
q. Upper Valley Water Users' Opening Brief on Basin-Wide Issue No. 17, 
filed on or about December 21,2012. 
r. Pioneer Irrigation District's Response Brief. flied on or about January 11, 
2013. 
s. Tho United States' Response Brief on Basin-Wide Issue No. 17, tlled on 
or about January 11.2013. 
t. United Water' a Response Brief. filed on or about January 11. 2013. 
u. State otidaho's Objection and Motion to Strike, filed on or about January 
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11,2013. 
v. State of Idaho's Response Briof, filed on or about January 11, 20 I 3. 
w. Surface Water Coalition's Response to State ofldaho's and Upper Valley 
Water Users' Openin& Briefs, filed on or about January 11, 2013. 
x. Response Brief of Ditch Companies in Basin-Wide Iasue 17, flied on or 
about January 11, 2013. 
y. Boise Project Board of Control and New York Irrigation District Response 
to State's Opening Brief, filed on or about January 11,2013. 
z. Idaho Power Company's Response to the State of ld.aho's Openina Brlef, 
filed on or about January 11, 2013. 
aa. Reply of Ditch Companies in Basin Wide Issue 17, filed on or about 
January 25, 2013. 
bb. The United States' Response to the State's Objection and Motion to 
Strike, filed on or about January 25, 2013. 
cc. Pioneer lrription District's Reply Brief, filed on or about January 25, 
2013. 
del. State of Idaho's Brief, filed on or about January 25, 2013. 
ee. Boise Project Board of Control and New York Irrigation District's 
Memorandum in Opposition to State of Idaho's Objection and Motion to 
Strike, filed on or about January 25,2013. 
ff. Idaho Power Companyts Reply Brief, filed on or about January 25, 2013. 
gg. Boise Project Board of Control and New York Irrigation District's Reply 
Brief, flied on or about January 25, 2013. 
hh. City of Pocatello's Statement otPosltlon Regardina Response and Reply 
Briefina, filed on or about January 28,2013. 
ii. Pioneer Iniption District's Response in Opposition to State ofldabo'a 
Objection and Motion to Strike. filed on or about February 4, 2013. 
jj. Surface Watlr Coalition's R.etponse to State ofidaho's Objection and 
United Statel' Notice of AppeAl , .. ,.4 
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Motion to Strike, filed on or about Febnwy S, 2013. 
kk. Reply in Support of State of Idaho's Objection and Motion to Strike, filed 
on or about February 8, 2013. 
1. I certifY: 
a. That a copy of this Notict of A.pp1a/ has been served on the SRBA Court 
Reporter at the address set out below: 
Sabrina Vasquez 
c/o SRBA District Court 
b. That the estimated fee for prepam.tion of the reporter's transcripts 
desi&natcd above ihall be paid throu&h the CACI district court account by 
arrangement with the clerk of the court; 
That the estimated fee for preparation of the clerk's record in the amount 
of SSO.OO (Fifty dollars) shall bo paid through the CACI district court 
account by prior amngement with the clerk of the court; 
d. That the appellate flUng fee hu been paid. A eheck 1n the amount of 
$94.00 (ninety-foW' dollars) will be made payable to the Idaho Supreme 
Court; 
e. That service has been made upon all parties required to be served pursuant 
to Rule 20 and the attomcy general ofldaho pursuant to Section 67-
1401(1), Idaho Code. 
DATED this!" day ofMay,2013. 
Respectfully Submitted, 
~-
Attomey for the United States 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
} 
} Subcase No. 00-91017 
InReSRBA } 
} NOTICE OF APPEAL 
} 
Case No. 39576 } (FUing fee: $94.00) 
} _____________________________________________________ } 
TO: mE PARTICIPANTS IN THE ABOVE-NAMED BASIN WIDE ISSUE, AND 
THEIR ATTORNEYS OF RECORD: 
·Idaho Department of Water Resources 
P.O. Box 83720 
Boise, ID 83 720-0098 
Jerry R. Rigby 
P.O.Box250 
Rexburg, ID 83440-0250 
Randall C. Budge 
Candice M. McHugh 
P.O. Box 1391 
Pocatello, ID 83201 
Josephine P. Beeman 
409 W. Jefferson St. 
Boise, ID 83702 
NOTIC~ OF APPEAL 
U.S. Department of Justice 
Division ofEnv. & Natural Resources 
550 W. Fort Street, MSC 033 
Boise, ID 83706-1234 
Michael Orr 
Attorney General's Office 
P .0. Box 83720 
Boise, ID 83720-0098 
James C. Tucker 
Idaho Power Company 
P.O. Box 70 
Boise, Idaho 83707 
1 
Scott L. Campbell 
101 S. Capitol Blvd., 1om Floor 
P.O. Box 829 
Boise, ID 83 701-0829 
W. Kent Fletcher 
Fletcher Law Office 
P.O. Box 248 
Burley, ID 83318 
Charles F. McDevitt 
McDevitt & Miller 
420 Bannock St. 
P.O. Box 2564 
Boise, ID 83701 
Craig D. Hobdey 
125 5th Ave. 
P.O. Box 176 
Gooding, ID 83330 
C. Tom Arkoosh 
Arkoosh Law Offices 
802 W. Bannock, Ste. 900 
Boise, ID 83 702 
Travis L. Thompson 
Paul L. Arrington 
Barker Rosholt & Simpson 
P.O. Box485 
Twin Falls, ID 83303-485 
Michael P. Lawrence 
Givens Pursley LLP 
P .0. Box 2720 
Boise, ID 83 701 
Bryce Farris 
Daniel V. Steenson 
Sawtooth Law Offices, PLLC 
1101 W. River St., Ste. 110 
Boise, ID 83707 
AND TO: THE CLERK OF THE ABOVE-ENTITLED COURT. 
NOTICE IS HEREBY GIVEN THAT: 
1. The above-named appellant, the BOISE PROJECT BOARD OF CONTROL ("Boise 
Project"), appeals the District Judge's finding in the Basin Wide Issue 17 action to the Idaho 
Supreme Court from the District Court's Memorandum Decision entered in the above entitled 
action on March 20, 2013, the honorable Judge Eric J. Wildman presiding. 
2. The above-named appellant has a right to appeal to the Idaho Supreme Court, and the order 
described in paragraph 1 is an appealable order pursuant to Rule ll(f), Idaho Appellate Rules. 
3. The appellant's preliminary statement of the issues it intends to assert on appeal, which under 
Rule 17(f), Idaho Appellate Rules, does not prevent appellants from asserting other issues, is as 
follows: 
a. Whether the District Court erred in concluding that the determination of when 
and whether a water right is initially "filled" is purely an administrative function, 
rather than an element of a storage water right and a property right of the water 
right holder? 
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b. Whether the District Court erred in concluding that "measurement and 
distribution of water," is an administrative function ofthe Idaho Department of 
Water Resources, usurps the duty of the court to detennine the nature of a 
property right to satisfy a storage water right? 
c. Whether the District Court erred in concluding the issue of priority "reflll" after 
a flood control release is directly related to the quantity element of a water right to 
be defined by the court, and at the same time concluding that the issue of the 
initial "fill" of a water right is purely a question of administration and committed 
to the discretion of the Director ofthe Idaho Department of Water Resources? 
d. Whether the District Court erred by failing to recognize that the nature of the 
storage right holders' interest in the storage right is its ability to fulfill the 
beneficial use of irrigation from storage rather than storage for storage sake, and 
thereby failed to recognize that the beneficial use element of the storage water 
rights is met by "refill" after a protective flood control release? 
e. Whether the District Court erred in elevating the Department's accounting 
function over the nature of the property interest in the water right to store water to 
fulfill the beneficial use of irrigation from storage? 
f. Whether the District Court wrongfully excluded relevant and admissible 
evidence when he ordered the Affidavit of Shelley M Davis in Support of Opening 
Brief of the Boise Project Board of Control and the New York Irrigation District 
stricken from the record? 
g. Whether the District Court erred when he concluded that storage water right 
holders water rights are not entitled to "refill" in priority after flood control 
releases? 
4. No order has been entered sealing all of any part of the record in the above-entitled action. 
5. The Appellant requests the preparation of the transcript of the hearing held September 9, 2012, 
on the Petition to Designate Basin Wide Issue and the transcript of the hearing on the merits of 
the briefing in Basin Wide Issue 17 held on February 12, 2013. 
6. The appellant request the preparation of the standard clerk's record pursuant to Rule 28, Idaho 
Appellate Rules, and that the following additional documents also be included in the record: 
a. Motion to Consolidate Issue Regarding "Refill" of Bureau of Reclamation 
Storage Rights; July 11, 2012. 
b. Memorandum in Support of Motion to Consolidate Issue Regarding "Refill" of 
Bureau of Reclamation Storage Rights; July 11. 2012. 
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c. Reply to State of Idaho's Response to Motion to Expedite Hearing; July 26, 
2012. 
d. The United States' Statement of Position Regarding Proposed Basin-Wide 
Issue; Sept. 7, 2012. 
e. Notice Regarding Briefing in Support of Petition to Designate Basin-Wide 
Issue; Sept. 7, 2012. 
f. Reporter's Transcript of Hearing on 9/10/12; Nov. 9, 2012 
g. Opening Brief of the Boise Project Board of Control and New York Irrigation 
District; Dec. 20, 2012. 
h. Affidavit of Shelley M. Davis in Support of Opening Brief of the Boise Project 
Board of Control and New York Irrigation District; Dec. 20,2012. 
i. United States' Opening Brief on Basin-Wide Issue 17; Dec. 21, 2012 
j. Opening BriefofDitch Companies in Basin-Wide 17; Dec. 21,2012. 
k. Pioneer Irrigation District's Opening Brief; Dec. 21,2012. 
l. Surface Water Coalition's Opening Brief; Dec. 21, 2012. 
m. Pioneer Irrigation District's Response Brief; Jan. 11~ 2013. 
n. The United States' Response Brief on Basin-Wide Issue No. 17; Jan. 11, 2013. 
o. Surface Water Coalition's Response to State ofldaho's and Upper Valley 
Water Users' Opening Briefs; Jan. 11, 2013. 
p. Affidavit ofTravis L. Thompson in Support of Surface Water Coalition's 
Response Brief; Jan. 11,2013. 
q. Response Brief of Ditch Companies in Basin-Wide Issue 17; Jan. 11, 2013. 
r. Boise Project Board of Control and New York Irrigation District's Response to 
State's Opening Brief; Jan. 11, 2013. 
s. Reply Brief ofDitch Companies in Basin Wide Issue 17; Jan. 25, 2013. 
t. The United States' Response to the State of Idaho's Objection and Motion to 
Strike;Jan.25,2013. 
u. Pioneer Irrigation District's Reply Brief; Jan. 25, 2013. 
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v. Boise Project Board of Control and New York Irrigation District's 
Memorandum in Opposition to State of Idaho's Objection and Motion to Strike; 
Jan. 25, 2013. 
w. Boise Project Board of Control and New York Irrigation District's Reply 
Brief; Jan. 25, 2013. 
x. Second Affidavit of Travis L. Thompson in Support of Surface Water 
Coalition's Briefing; Jan. 25, 2013. 
y. Surface Water Coalition's Reply Brief; Jan. 25, 2013. 
z. Pioneer Irrigation District's Response in Opposition to State ofldaho's 
Objection and Motion to Strike; Feb. 4, 2013. 
aa. Surface Water Coalition's Response to State of Idaho's Objection and Motion 
to Strike; Feb. 5, 2013. 
7. I certify: 
a. That I have requested the preparation of the transcript requested herein. 
b. The estimated transcript preparation fee has been paid. 
c. That the Appellant paid the initial fee for the preparation of the Record on 
Appeal. 
d. That the required filing fee is remitted concurrently with the filing of this Notice 
of Appeal. 
e. That service has been made upon all parties required to be served pursuant to 
Rule 20, Idaho Appellate Rules. 
Dated this 151 day of May, 2013. 
BARKER ROSHOLT & SIMPSON LLP 
Al ert P. Barker"-._ 
Attorneys for the Boise Project Board of Control 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 1st day of May, 2013, I served a true and correct copy of the 
foregoing NOTICE OF APPEAL on the person(s) listed below, by U.S. Mail, and electronic 
mail if available: 
Original Filed with SRBA Court via Hand Delivery and U.S. Mail. 
Copies VIA US MAIL to: 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, ID 83 720-0098 
Jerry R. Rigby 
P.O. Box250 
Rexburg, ID 83440-0250 
Randall C. Budge 
Candice M. McHugh 
P.O. Box 1391 
Pocatello, ID 83201 
Josephine P. Beeman 
409 W. Jefferson St. 
Boise, ID 83 702 
Scott L. Campbell 
I 01 S. Capitol Blvd., lOth Floor 
P.O. Box 829 
Boise, ID 83701-0829 
W. Kent Fletcher 
Fletcher Law Office 
P.O. Box 248 
Burley, ID 83318 
Charles F. McDevitt 
McDevitt & Miller 
420 Bannock St. 
P.O. Box 2564 
Boise, ID 83 701 
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U.S. Department of Justice 
Division ofEnv. & Natural Resources 
550 W. Fort Street, MSC 033 
Boise~ ID 83706-1234 
Michael Orr 
Attorney General's Office 
P.O. Box 83720 
Boise, ID 83720-0098 
James C. Tucker 
Idaho Power Company 
P.O. Box 70 
Boise, Idaho 83707 
C. Tom Arkoosh 
Arkoosh Law Offices 
802 W. Bannock, Ste. 900 
Boise, ID 83702 
Travis L. Thompson 
Paul L. Arrington 
Barker Rosholt & Simpson 
P.O. Box 485 
Twin Falls, ID 83303-485 
Michael P. Lawrence 
Givens Pursley LLP 
P.O. Box 2720 
Boise, ID 83701 
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Craig D. Hobdey 
125 5th Ave. 
P.O. Box 176 
Gooding, ID 83330 
IDWR Document Depository 
P.O. Box 83720 
Boise, ID 83720-0098 
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Bryce Farris 
Daniel V. Steenson 
455 S. Third St. 
P.O. Box 2773 
Boise, ID 83701-2773 
Albert P. Barker 
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John K. Simpson, ISB #4242 
Travis L. Thompson, ISB #6168 
PaulL. Arrington, ISB #7198 
BARKER ROSHOLT & SIMPSON LLP 
195 River Vista Place, Suite 204 
Twin Falls, Idaho 83301-3029 
Telephone: (208) 733-0700 
Facsimile: (208) 735-2444 
Attorneys for A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, 
North Side Canal Company and Twin Falls 
Canal Company 
W. Kent Fletcher, ISB #2248 
FLETCHER LAW OFFICE 
P.O. Box248 
Burley, Idaho 83318 
Telephone: (208) 678-3250 
Facsimile: (208) 878-2548 
Attorneys for Minidoka Irrigation District 
C. Tom Arkoosh, ISB #2253 
ARKOOSH LAW OFFICES PLLC 
P.O. Box 2900 
Boise, Idaho 83 701 
Telephone: (208) 343-5105 
Facsimile: (208) 343-5456 
Attorneys for American Falls Reservoir 
District #2 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InRe SRBA 
Case No. 39576 
) 
) Subcase No. 00-91017 
) 
) Fee Category L.4- $94.00 
) 
) 
) NOTICE OF APPEAL 
) _____________________________ ) 
TO: THE PARTIES IN THE ABOVE-REFERENCED SUBCASE AND THEIR 
COUNSEL OF RECORD IDENTIFIED ON THE CERTIFICATE OF SERVICE; 
AND THE CLERK OF THE ABOVE ENTITLED DISTRICT COURT 
NOTICE IS HEREBY GIVEN THAT: 
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1. The above named Appellants, AMERICAN FALLS RESERVOIR DISTRICT 
#2, A&B IRRIGATION DISTRICT, BURLEY IRRIGATION DISTRICT, MILNER 
IRRIGATION DISTRICT, MINIDOKA IRRIGATION DISTRICT, NORTH SIDE CANAL 
COMPANY, and TWIN FALLS CANAL COMPANY ("Appellants") appeal the district court's 
Memorandum Decision, entered in the above entitled action on March 20, 2013, the Honorable 
Eric J. Wildman presiding. Judge Wildman entered a Rule 54(b) certificate offinaljudgment on 
March 20, 2013. 
2. The above named Appellants have a right to appeal to the Idaho Supreme Court, 
and the order described in paragraph 1 is an appealable order pursuant to Rule 11(a)(4), I.A.R. 
3. The Appellants' preliminary statement of issues they intend to assert on appeal, 
which under I.A.R. 17, does not prevent the Appellants from asserting other issues, is as follows: 
a. Whether the district court erred in concluding the issue of priority refill 
after a protective flood control release of storage is directly related to the 
quantity element of a storage water right but the issue of fill is purely a 
question of water right administration? 
b. Whether the district court erred in finding that a reservoir operator "uses" 
storage water released for flood control when the water must be released 
to protect life and property downstream? 
c. Whether the district court erred in the evaluation of refill of a storage 
water right when reservoir facility constraints to protect life and property 
prevent the physical storage of water to satisfy the beneficial use of 
"irrigation from storage"? 
d. Whether the district court wrongly failed to evaluate the beneficial use 
element of the storage water rights for purposes of refill after a protective 
flood control release? 
e. Whether the district court erred in concluding that distribution of water to 
satisfy a storage water right's "irrigation from storage" purpose of use 
element is a discretionary act by the Director of the Idaho Department of 
Water Resources? 
4. No order has been entered sealing any portion of the record. 
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5. The Appellants request the preparation of the transcript of the hearing held before 
the district court on February 12, 2013 (hearing on basin-wide issue). The Appellants also 
request that the transcript of the hearing held on September 10, 2012 (already lodged with the 
district court) be made a part of the record on appeal. 
6. The Appellants request the following documents to be included in the clerk's 
record in addition to those automatically included under Rule 28, I.A.R.: 
Surface Water Coalition's Response in Support of Petition to Designate Basin- Wide 
Issue; dated September 7, 2012 
The United States' Statement of Position Regarding Proposed Basin-Wide Issue, dated 
September 7, 2012 
United States' Opening Brief on Basin- Wide Issue 17; dated December 21, 2012 
Surface Water Coalition's Opening Brief; dated December 21, 2012 
Opening Brief of Ditch Companies in Basin-Wide 17; dated December 21, 2012 
Pioneer Irrigation District's Opening Brief; dated December 21, 2012 
Pioneer Irrigation District's Response Brief, dated January 11, 2013 
The United States' Response Brief on Basin- Wide Issue No. 17; dated January 11, 2013 
Surface Water Coalition 's Response to State of Idaho's and Upper Valley Water Users ' 
Opening Briefs; dated January 11, 2013 
Affidavit ofTravis L. Thompson in Support of Surface Water Coalition's Response Brief; 
dated January 11, 2013 
Response Brief of Ditch Companies in Basin-Wide Issue 17; dated January 11,2013 
Idaho Power Company's Response to State of Idaho's Opening Brief; dated January 11, 
2013 
Reply Brief of Ditch Companies in Basin Wide Issue 17; dated January 25, 2013 
The United States' Response to State of Idaho's Objection and Motion to Strike; dated 
January 25, 2013 
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Pioneer Irrigation District's Reply Brief; dated January 25, 2013 
Idaho Power Company's Reply Brief; dated January 25,2013 
Surface Water Coalition's Reply Brief; dated January 25, 2013 
Second Affidavit of Travis L. Thompson in Support of Surface Water Coalition's Briefing; 
dated January 25, 2013 
Pioneer Irrigation District's Response in Opposition to State of Idaho 's Objection and 
Motion to Strike; dated February 4, 2013 
Surface Water Coalition's Response to State of Idaho's Objection and Motion to Strike; 
dated February 5, 2013 
Order on Motions for Summary Judgment (Subcase Nos. 01-2064 et al.) (July 28, 2012) 
Amended Order Granting United States' Motion, Certification, and Partial Special 
Master Report and Recommendation (Subcase Nos. 1-2064 et al.) (September 14, 2012) 
Memorandum Decision and Order on Challenge (Subcase Nos. 74-15051 et al.) (January 
3, 2012) 
State of Idaho's Response Memorandum on Challenge (Subcase Nos. 74-15051 et al.) 
(October 21, 2011) 
Amended Moratorium Order (April 30, 1993) 
7. I certify: 
a. That I have requested preparation of the transcript identified herein. 
b. That I have paid my clients' portion of the estimated transcript fee. 
c. That the estimated fee for initial preparation of the clerk's record has been 
paid. 
d. That the appellants filing fee has been paid. 
e. That service has been made upon all parties to be served pursuant to Rule 
20, I.A.R. 
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s.:~ 
DATED this _/_ day of May, 2013. 
FLETCHER LAW OFFICE 
2-:o? 
~ent Fletcher 
Attorneys for Minidoka Irrigation District 
BARKER ROSHOLT & SIMPSON LLP 
~ Jo K. nnpson 
Travis L. Thompson 
Paul L. Arrington 
Attorneys for A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, 
North Side Canal Company, and Twin Falls 
Canal Company 
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ARKOOSH LAW OFFICES PLLC 
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Attorneys for American Falls Reservoir 
District #2 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 1st day of May, 2013, I served a true and correct copy of the 
foregoing NOTICE OF APPEAL on the person(s) listed below by U.S. Mail mail: 
Albert Barker I Shelley Davis 
P.O. Box 2139 
Boise, ID 83701-2139 
Michael Lawrence 
Givens Pursley, LLP 
P.O. Box2720 
Boise, ID 83701-2720 
Michael C. Orr. 
State of Idaho Attorney General's Office 
P.O. Box 44449 
Boise, ID 83711-4449 
Scott L. Campbell 
Andrew Waldera 
Moffatt, Thomas, Barrett, Rock &Fields 
P.O. Box829 
Boise ID 83701 
Jerry R. Rigby 
Rigby, Andrus & Rigby 
P.O. Box250 
Rexburg, ID 83440 
Candice M. McHugh 
Racine Olsen 
101 S. Capitol Blvd., Ste 300 
Boise, ID 83 702 
United States Dept. of Justice 
Environment & Natural Resources 
550 West Fort ST., MSC 033 
Boise, ID 83724 
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Josephine Beeman 
409 W. Jefferson St. 
Boise, ID 83702 
James C. Tucker 
Idaho Power Co. 
1221 West Idaho Street 
Boise, ID 82702 
Charles F. McDevitt 
McDevitt & Miller 
P.O. Box 2564 
Boise, ID 83701 
IDWR Document Depository 
P.O. Box 83720 
Boise, ID 83 720-0098 
Randall C. Budge 
T.J. Budge 
Racine Olsen 
P.O. Box 1391 
Pocatello, ID 83204 
Daniel V. Steenson 
Bryce Farris 
Sawtooth Law Group 
P.O. Box 7985 
Boise, ID 83707 
Craig Hobdey 
P.O. Box 176 
Gooding, ID 83330 
Travis L. Thompson 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
IN RE SRBA CASE NO. 39576 
SUBCASE NO: 00-91017 
(BASIN-WIDE ISSUE 17 - DOES 
IDAHO LAW REQUIRE A REMARK 
AUTHORIZING STORAGE RIGHTS 
TO REFILL SPACE VACATED FOR 
FLOOD CONTROL) 
SC DOCKET NO. 40974-2013 
! 
SRBA Subcase No. 00-910~7 
A&B Irrigation District, Burley 
Irrigation District, Milner 
Irrigation District, North Side 
Canal Company, Twin Falls Canal 




State of Idaho, et al, 
Respondents. 
·- ...... 
DISThl(; I . .. . . . - . ·-=------
Fifth ~'-;lifi 1 - SRBA l 
County of Tw~u~'t;al District j 
a s - State of Idaho 
MAY 1 0 2D13 
To: THE CLERK OF THE IDAHO SUPREME COURT and 
THE CLERK OF THE ABOVE-ENTITLED COURT: 
NOTICE OF TRANSCRIPT LODGED 
NOTICE IS HEREBY GIVEN that on May 10, 2013, I lodge4 
with the clerk of the above-entitled district court a 1 
reporter's transcript of all assigned appellate transcripts1 
47 pages in length, consisting of: · 
9-10-12 Petition to Designate Basin-Wide Issue. 
A PDF copy has been emailed to sctfilings@idcourts.net . 
.. , 
~~~ 
CSR No. 26 
John K. Simpson, ISB #4242 
Travis L. Thompson, ISB #6168 
PaulL. Arrington, ISB #7198 
BARKER ROSHOLT & SIMPSON LLP 
195 River Vista Place, Suite 204 
Twin Falls, Idaho 83301-3029 
Telephone: (208) 733-0700 
Facsimile: (208) 735-2444 
Attorneys for A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, 
North Side Canal Company, and Twin Falls 
Canal Company 
W. Kent Fletcher, ISB #2248 
FLETCHER LAW OFFICE 
P.O. Box 248 
Burley, Idaho 83318 
Telephone: (208) 678-3250 
Facsimile: (208) 878-2548 
Attorneys for Minidoka Irrigation District 
C. Tom Arkoosh, ISB #2253 
ARKOOSH LAW OFFICES 
802 W. Bannock, 9tll Floor 
P.O. Box 2900 
Boise, Idaho 83 701 
Telephone: (208) 343-5105 
Facsimile: (208) 343-5456 
Attorneys for American Falls 
Reservoir District #2 
.----·-·· 
DISTRiCf Cvv. d.- SRBA 
Fifth Judicial District 
County of Twin Falls - State of Idaho 
MAY 1 3 2013 
...__ _______ '""' 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InRe SRBA 
Case No. 39576 
) 
) Subcase Nos.: 00-91017 
) 
) SURFACE WATER COALITION'S 
) MOTION TO AUGMENT RECORD 
) ON APPEAL 
) _______________________________ ) 
COME NOW, American Falls Reservoir District #2, A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal 
Company and Twin Falls Canal Company (hereinafter collectively referred to as "Surface Water 
Coalition" or "Coalition"), by and through counsel of record, and move this Court for an order 
SURFACE WATER COALITION'S MOTION TO AUGMENT RECORD ON APPEAL 1 
augmenting the record on appeal in the above-captioned case, pursuant to Administrative Over 
#13, Rule 28. 
Rule 28 provides 
Only documents filed or lodged in the subcase(s) at issue in the notice of 
appeal will be included in the clerk's record. Documents filed or lodged in 
other subcases may be included only by motion granted by the presiding judge. 
On May 1, 2013, the Coalition filed an appeal in the above-captioned case. That appeal 
asked that the following documents be included in the record on appeal: 
1. Order on Motions for Summary Judgment (Subcase Nos. 01-2064 et al.) (July 
28, 2012) 
2. Amended Order Granting United States' Motion, Certification, and Partial 
Special Master Report and Recommendation (Subcase Nos. 1-2064 et al.) 
(September 14, 2012) 
3. Memorandum Decision and Order on Challenge (Subcase Nos. 7 4-15051 et 
al.) (January 3, 2012) 
4. State of Idaho's Response Memorandum on Challenge (Subcase Nos. 74-
15051 et al.) (October 21, 2011) 
5. Amended Moratorium Order (April30, 1993) 
Since these documents were not "filed or lodged" in these Basin Wide 17 proceedings, the 
Presiding Judge must issue an order allowing them into the record. 
These documents should be included in the record on appeal. Each of these documents 
was referenced in the Coalition's briefmg before the Presiding Judge in support of the argument 
presented by the Coalition. Documents 1 through 4 were all "filed or lodged in other subcases" 
pending before the SRBA Court. Although the documents were all available to Presiding 
Judgment in making the decision in Basin Wide 17, they will not be available to the Supreme 
Court on appeal. As such, they should be included in the record on appeal. 
SURFACE WATER COALITION'S MOTION TO AUGMENT RECORD ON APPEAL 2 
Document 5, the Amended Moratorium Order, should also be included in the record on 
appeal. This document was also referenced by the Coalition in its briefing. As a matter of 
convenience for the Supreme Court, it should be included so that the Supreme Court may 
consider all references provided in the Coalition's briefing. 
Accordingly, the above documents should be included in the record on appeal in the 
above-captioned case. 
The Coalition does not seek oral argument on this motion. 
DATED this 9th dayofMay, 2013. 





Attorneys for Minidoka Irrigation District 
BARKER ROSHOLT & SIMPSON LLP 
1?.(~~, 
Travis L. Thompson 
Paul L. Arrington 
Attorneys for A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation District, 
North Side Canal Company, and Twin Falls 
Canal Company 
Attorneys for American Falls Reservoir 
District #2 
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CERTIFICATE OF SERVICE 
I hereby certify that on the 9th day of May, 2013, I served a true and correct copy of the 
foregoing SURFACE WATER COALITION'S MOTION TO AUGMENT RECORD ON 
APPEAL on the person(s) listed below by U.S. Mail and/or electronic mail: 
Albert Barker I Shelley Davis 
P.O. Box 2139 
Boise, ID 83701-2139 
Michael Lawrence 
Givens Pursley, LLP 
P.O. Box 2720 
Boise, ID 83701-2720 
Michael C. Orr. 
State ofldaho Attorney General's Office 
P.O. Box 44449 
Boise, ID 83711-4449 
Scott L. Campbell 
Andrew Waldera 
Moffatt, Thomas, Barrett, Rock &Fields 
P.O. Box 829 
Boise ID 83 701 
Jerry R. Rigby 
Rigby, Andrus & Rigby 
P.O. Box250 
Rexburg, ID 83440 
Candice M. McHugh 
Racine Olsen 
101 S. Capitol Blvd., Ste 300 
Boise, ID 83702 
United States Dept. of Justice 
Environment & Natural Resources 
550 West Fort ST., MSC 033 
Boise, ID 83 724 
Josephine Beeman 
409 W. Jefferson St. 
Boise, ID 83 702 
James C. Tucker 
Idaho Power Co. 
1221 West Idaho Street 
Boise, ID 82 702 
Charles F. McDevitt 
McDevitt & Miller 
P.O. Box 2564 
Boise, ID 83 701 
IDWR Document Depository 
P.O. Box 83720 
Boise, ID 83720-0098 
Randall C. Budge 
T.J. Budge 
Racine Olsen 
P.O. Box 1391 
Pocatello, ID 83204 
Daniel V. Steenson 
Bryce Farris 
Sawtooth Law Group 
P.O. Box 7985 
Boise, ID 83707 
Craig Hobdey 
P.O. Box 176 
Gooding, ID 83330 
L~~ 
).Paul L. Arringtoo 
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IN nrE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHOt IN AND FOR THE COUN1Y OF TWIN FALLS 
Ill Re SRBA, c-. No. 39576 ) 
Subease No. 00-91017 ) 
I 
I 
(Basin-Wide Issue 17 -Does Idaho Law Require ) Idaho Supreme Court No. 40976 
A Remade: Authorizing Storage Right$ To ) 
'Refill,' Under Priority, Space Vacated For ) 
Flood Control?) ) 
-------------> REQUESTFORADDITIONAL 
) TRANSCRIPT .AND RECORD 





State of Idaho, Boise Project Board of Control, ) 
Am.erican Falls Reservoir District No. 2, ) 
Aberdeen American Falls Ground Water District. ) 
Aberdeen-Sprinafield Canal Company, Bingham ) 
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Ground WfiJ.er District, Bonneville-Jefferson ) 
Ground Water District, Jefferson Clark Ground ) 
Water District, Madison Ground Water District, ) 
:Magic Valley Ground Water District, North ) 
Snake Ground Water Disttict, Black Canyon ) 
Irrigation District. New York Irrigation Distric~ ) 
Big Wood canaJ. Company, Ballantyne Ditch ) 
Company, Boise Valley Irrigation Ditch ) 
Company~ Canyon County Water Company, ) 
Eureka Water Company, Farmers' Co-operative ) 
Ditch Company, Middleton Irrigation ) 
Association, Inc., Middleton Mill Ditch Company,) 
Nampa & Meridian Irrigation Distrlct, New Dry ) 
Creek Ditch Company, Pioneer Ditch Company, ) 
Settlers Irrigation Di!rtrict, South Boise W &.tat ) 
Company, Thunnan Mill Ditch Company, Idaho ) 
Power Company. Fremont Madison Irrigation. ) 
District. Idaho Irrigation District, United Canal ) 
Company, City of Pocatello, United Water Idaho, ) 
Inc., A&B Irrigation District, Burley Irrigation ) 
District, Milner Irrigation District, North Side ) 
Canal Company, Twin Falls Canal Company, ) 
Minidoka Irrigation District, Pioneer Irrigation ) 
District. ) 
) 
Respondents. ) ____________________________ ) 
NO. 502 P. 2 
TO: mE ABOVE NAMED APPELLANT AND THE PARTY'S ATTORNEY, AND 
mE REPORTER AND CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS ImREBY GIVEN, that the Respondent State of Idaho in the above entitled 
proceeding hereby requests pursuant to Rule 19, I.A.R., the inclusion of the following 
material in the Reporter's transcript and the Clerk's record in addition to that to be 
included by the I.A.R.. and the United States' notice of appeal. The additional transcri.pts 
are requested in both hard copy and electronic format. 
1. The Reporter's transcripts of the following hearings: 
a. the hearing of July 30, 2012 on the Motion To Expedite Bearing On 
Motion To Consolidate (Jul. 11, 2012) and the Motion To Expedite 
Hearing On Petition To Designate Basin Wide Issue (Jul. 11, 2012); 
b. the hearing of September 10, 2012 on the Petition To Designllte Basin-
Wide Issue (Jun. 11, 2012); 
:RE.Qt.JEsT FOR. ADDrriONAL TRANSCRIPT AND REcoRD (UNrrED STA'J."BS' APPEAL)- 2 
---MAY. 15. 201 f 1:48PM-· ... ATTORNEY GENERAL NO. 502 P. 3 
c. the bearings of February 12, 2013. on the State Of Idaho's Objection And 
Motion To Strike (Jan. 11, 2013), and on BasinwWide Issue No. 17 as 
designated by the Order Designating Basi,.. Wide Ism. (Sep. 21. 2012).1 
2. Clerk's record: 
a. MemorandUtn In Support Of Motion To Consolidate Issue Regarding 
Refill" Of Bureau Of Reclamation Storage R,ights (Jul. 11, 2012); 
b. Motion To Expedite Heating On Motion To Consolidate (Jul. 11, 2012); 
c. Ajjidavit Of Michael C. Orr (including attached exhibits) (Jul23, 2012); 
d. Reply To State Of Idaho 's Response To Motion To Expedite Hearings (Jul. 
26, 2012); 
e. Order Granting Motion To Expedite Hearing on Motion To CotUolidate-
Notice Of Expedited Hearing On Motion To Comolidate (Jul. 31, 20 12); 
f. Notice Regarding Briefing In Support Of Petition To Designate Basin-
Wide Issue (Sep. 7, 2012); 
g. Surface Water Coalition's Reply Brief (Jan. 25, 2013); 
h. State Of Idaho's Reply Brief (Jan. 25, 2013);2 
i. Order Granttng Motion To Strike Affidavit Of Shelley M. Davis (Mar. 20, 
2013). 
3. 1 certify that a copy of this request for additional transcript has been served on 
each court reporter of whom a 1ranscript is requested as named below at the 
addresses set out below and that the estimated nwnber of additional pages being 
requested is 30. 
Name and address: Linda Ledbetter 
570 Rim View Drive 
Twin Falls, Idaho 83301 
Name and address: Sabrina Vasquez 
Snake R.iV'er Basin Adjudication 
253 Third Avenue North 
P0Box2707 
1 Tb.ere were two baek-to-back hearings hold on Februmy 12, 2013. The Stale's understandiDg is tbat tho 
Court Reporter imendl to lod:e a single t:rau$Cript that ccvers both hearings. 
2 1bis btid is dll!1t'I'J1)inat.cd "State Of Idaho's Brl.of' in tho United St8tet' notice of appeal and in "Subcase 
Summary Report 00-9101 ,.. Oil '!he eow:t• i websitE. 
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Twin Falls, ID 83303-2707 
I further certify that this request for additional record bas been served upon the 
clerlc of the district court and upon all parties tequired to be served pursuant to 
Rule20. 
Dated this 15tb day of May. 2013 
LAWRENCE G. WASDEN 
Attorney General 
CLIVE J. STRONG 
Deputy Attomey General 
Chief, Natural Resources Division 
MICHAEL C. ORR 
Deputy Attorney General 
Attomeys for Respondent State of Idaho 
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CERTIFICATE OF SERVICE 
I certify that on this 15th day of May 2013, I caused the foregoing REQUEST 
FOR ADDII'IONAL TRAMSCRIPT .AND RECORD (UNII'ED SI'.ATES' .APPEAL) to be 
filed with the Court and copies served on the following by the methods indicated: 
1. Original to: 
Clerk Of The District Court 
Snake River Basin Adjudication 
253 Third Avenue North 
POBox2707 
Twin Falls, ID 83303-2707 
2. Copies to the following: 
Linda Ledbetter 
570 Rim View Drive 
Twin Falls. ID 83301 
Sabrina V asquet 
Snake River Basin Adjudication 
253 Third Avenue North 
P0Box2707 
Twin Falls, ID 83303-2707 
James C. Tucker 
Idaho Power Co 
1221 W. Idaho St. 
P.O. Box 70 
Boise, ID 83 707 
C. Thomas Arkoosh 
Aikoosh Law Offices 
802 West Bannock, Suite 900 
P.O. Box2900 
Boise, ID 83701 
Candice McHugh 
D U.S. Mail, postage prepaid 
0 Hand Delivery 
0 Federal Express 
lil Facsimile: (208) 736-2121 
lXI u.s. Mail7 Postaae Prepaid 
0 Hand Delivery 
C Federal Express 
Cl Facsimile:: 
0 E-Mail: 
£iJ U.S. Mail, Postage Prepaid 
0 Hand Delivery 
D Federal Express 
D Facsimile:: 
[j E-Mail: 
1!1 U.S. Mail, Postage Prepaid 
Cl Hand Delivery 




lXI U.S. Mail, Postage Prepaid 
0 Hand Delivery 
D Fedexa.I Express 
0 Facsimile: : 
· D E-Mail: 
lgm,ark:oosh@arkQosh.com. 
erin,ceQil@arkoQih.com 
lil U.S. Mail, Postage P.rerlaid 
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Racine, Olson, Nye, Budge & Bailey, Chtd 0 Hand Delivery 
101 Capitol Blvd., Ste. 300 Cl Federal Express 
Boise,ID 83702 D Facsimile: : 
0 E-Mail: cmm@raclnelaw.net 
R.an.da11 C. Budge IiJ U.S. Mail, Postage Prepaid 
TJ. Budge D Hand Delivery 
Racine, Olson, Nye, Budge & Bailey, Chtd. D Federal Express 
201 E. Center St. 0 Facsimile: 
P.O. Box 1391 Cl E-Mail: rcb@.racinela:w.net 
Pocatello, ID 83204-1391 !ib@racin~law.net 
Travis L. Thompson lXI U.S. Mail, Postage Prepaid 
Paul L. Arrington Cl Hand Delivery 
Barker Rosholt & Simpson LLP Cl Federal Express 
195 River Vista Pl. STE #204 D Facsimile: 
Twin Falls, ID 83301-3030 DE-Mail: tlt@idahowatersaeom. 
:ela@idahglD,ter~m. 
John K. Simpson Iii U.S. Mail, Postage Prepaid 
Albert P. Baker Cl Hand Delivery 
Shelly Davis 0 Federal Express 
Barker Rosholt & Simpson LLP D Facsimile: 
1010 W. Jefferson, Ste 102 Cl E-Mail: iks@iQ.ulumrmm.com., 
P.O. Box 2139 fSl.b@.idlbQwaters&om, 
Boise,ID 83701-2139 gd@idahowaters.com 
W. Kent Fletcher 1m U.S. Mail, Posta,ae Prepaid 
Fletcher Law Offiee D Hand Delivery 
1200 Overland Ave 0 Federal Express 
P.O.Box248 0 Facsimile: 
Bwley,ID 83318 D E-Mail: l.Ykf@mm,org 
David Oehlert [JJ U.S. Mail, Postage Prepaid 
US De~nt Of Justice 0 Hand Delivery 
999 18 Street, South Tmace. Ste. 370 D Federal Express 
Denver, CO 80202 D Facsimile: 
D E-Mail: dmd.geili.lert@usdoj1aQv 
USDI Bureau Of R.eclal:nation 1:&:1 U.S. Mail, Postage Prepaid 
Represented By: 0 Hand Delivery 
US Department Of Justice 0 Federal Express 
Environment & Nat' I Resources. D Faesimile: 
550 West Fort Street. MSC 033 IJ E-Mail: 
Boise, ID 83724 
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United States Of America lXI U.S. Mail, Postage Prepaid 
Regional Director Pn RegioB CJ Hand Delivery 
Attn: Matt Howat~ PN-3130 D Federal Express 
Bureau Of Reclamation Pn-31 00 [J Facsimile: 
1150 N Curtis Rd Ste 100 D E-Mail: mhoward@usbr.gov 
Boise, ID 83706-1234 
Craig D. Hobdey lXI U.S. Mail, Postage Prepaid 
Hobdey Law Office PLLC D Hand Delivery 
125 5tli Ave. CJ Federal Express 
P.O. Box 176 [J Facsimile: 
Gooding, ID 83330 D E-Mail: 
hobde,ycraifll:@&mf&il:com 
Jerry R. Rigby ® U.S. Mail, Postage Prepaid 
Rigby, Andrus & Rigby D Hand Delivery 
25N. 2nd E. D Federal Express 
P.O. Box250 D Facsimile: 
Rexburg~ ID 83440-0250 Cl E-Mail: ~:&laW.CQDl 
Josephine P. Beeman li1 u.s. Mail, Postage Prepaid 
Beeman & Associates, P .C. Cl Hand Delivery 
409 W Jefferson St 0 Federal Express 
Boise, ID 83 702 0 Facsimile: 
D E-Mail: 
jg.beemtm@bftmnanlaw.co:m 
State Of Idaho Cl U.S. Mail, Postaae Prepaid 
Represented By: D Hand Delivery 
Natural Resources Div. Chief D Federal Express 
State Ofldaho 0 Facsimile: 
Attorney General's Office o E-Mail: 
P.O. Box 44449 IE Not applicable 
Boise, ID 83711-4449 
IDWR Document Depository CJ U.S. Mail, Postage Prepaid 
P.O. Box 83720 D Hand Delivery 
Boise, ID 83720-0098 D Federal Express 
Cl Facsimile: 
0 E-Mail: 
Iii Statehouse Mail 
Scott L. Campbell li1 U.S. Mail, Postage Prepaid 
Moffatt Th.oma.s Baxrett Rook & Fields 0 Hand Delivery 
Chtd. D Federal Express 
101 S. capitol Blvd. 1 olD Fl. IJ Facsjmile: 
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P.O. Box829 D E-Mail: slc@moffatt..com 
Boise, lD 83701-0829 
Charles F. McDevitt IE U.S. Mail, Postage Prepaid 
420 W. Bannock St. D Hand Delivery 
P.O. Box 2564 [J Feder.U Express 
Boise, ID 83701-0829 0 Facsimile: 
[J E-Mail; 
sbt~a@m.cdevitt-millm:-~m 
Daniel V. Steenson IXJ U.S. Mail. Postage Prepaid 
S. Bryce Fanis Cl Hand Delivery 
Sawtooth Law Offices, PLLC D Federal Express 
1101 W. River Street, Ste. 110 Cl Facsimile: 
P.O. Box 7985 o E-Mail: dag@Awtgothlg.r£,QQm 
Boise, ID 83707 ~~~vvtoothlaw.ggm 
Christopher H. Meyer IE U.S. Mail, Postage Prepaid 
Michael P. Lawrence D Hand Delivery 
Givens Pursley LLP Cl Federal Express 
601 West Bannock Street D Facsimile: 
POBox2720 D E-Mail: 
Boise, ID 83701-2720 cbrimnenr@giyetl§Purslef=~m 
mishaellawrrua@gi.vens:eurslev ~cmn 
~~~ 
MICHAEL C. ORR 
Deputy Attorney General 
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LAWRENCE 0. WASDEN 
AITORNEY GENERAL 
DIS~RiCfqquffi-:SR"a,....,_A _ 
, , Fifth ~udtctal District 
~.-ounty of Twtn Falls- State of Idaho 
CLIVE J. STRONG (lSB # 2207) 
Deputy Attorney General 
MAY 1 5 2013 
Chief, Natural Resources Division 
.4\y -----
MICHAEL C. ORR (ISB # 6720) 
Deputy Attorney General 
Na.tutal Resources Division 
700 West State Street- 2nd Floor 
P.O. Box 44449 
Boise, Idaho 83 711-4449 
Telephone: (208) 334-2400 
Attorneys fo.,. the State of Idaho 
lN THE DISTRlCT COURT OF TIIE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO~ lN AND FOR niB COUNTY OF TWIN FALLS 
In Re SRBA, Case No. 39576 ) 
Subcase No. 00-91017 ) 
(Basin-Wide Issue 17-Does Idaho Law Require ) Idaho Supreme Court No. 4097S 
A Remark Authorizing Storage Rights To ) 
'Refill,' Under Priority, Space Vacated For ) 
Flood Control?) ) 
------------------------------------) REQUESTFORADDITIONAL 
) TRANSCRIPT AND RECORD 






State of Idaho, United States of America, ) 
American Falls Reservoir District No. 2, ) 
Aberdeen American Falls Ground Water District, ) 
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Aberdeen-Springfield. Canal Company, Bingham ) 
Ground Water District, Bomeville-Je:fferson ) 
Ground Water District, Jefferson Clark Ground ) 
Water District, Madison Ground Water District, ) 
Magic Valley Ground Water District, North ) 
Snake Ground Watst District, Blaclc: Canyon ) 
Irrigation District, New York Irrigation District, ) 
Big Wood Canal Company, Ballantyne Ditch ) 
Company, Boise Valley Irrigation Ditch ) 
Company, Canyon County Water Company, ) 
Eureka Water Company, Farmers' Co-operative ) 
Ditch Company, Middleton Irrigation ) 
Association, Inc., Middleton Mill Ditch Company,) 
Nampa & Meridian Irrigation District, New Dry ) 
Creek Ditch Company, Pioneer Ditch Company~ ) 
Settlers Irrigation District, South Boise Water ) 
Company. Thurman Mill Ditch Company, Idaho ) 
Power Company, Fremont Madison Irrigation ) 
District, Idaho Irrigation District, United Canal ) 
Company, City of Pocatello, United Water Idaho,) 
Inc., A&B Irrigation District. Burley Irription ) 
District, Milner Irrigation District, North Side ) 
Canal Company, Tvvin Falls Canal Company, ) 
Minidoka Irrigation District, Pioneer Inigation ) 
Dimct, ) 
) 
Respondents. ) __________________________ ) 
NO. 50 1 P. 2 
TO: THE ABOVE NAMED APPELLANT AND TilE PARTY'S ATTORNEY, AND 
THE REPORTER AND CLERK OF THE ABOVE EN11ILED COURT. 
NOTICE IS HEREBY GIVEN, that the Respondent State of Idaho in the above cm:titled 
proceeding hereby requests pursuant to Rule 19, I.A.R.., the inclusion of the following 
material in the Reporter's transcript and the Clerk's record in addition to that to be 
included by the I.A.R. and the United States' notice of appeal. The additional transcripts 
are requested ill both hard copy and electronic fonnat. 
1. The Reporter's trapscripts of the following hearings: 
a. the hearin& of July 30, 2012 on the Motion To Expedite Hearing On 
Motion To Consolidate (Jul. 11, 2012) and the Motion To Expedite 
Hearing On Petttton To DeSignate Bastn Wide Issue (Jul. 11, 20 12); 
REQUEST FOR. ADDmONAL TRANSCRlPT AND REcORD (BoiSE PROJECT BoARD OF CONTROL "S APPEAL) • 2 
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b. the hearing of September 10, 2012, on the Petition To JJ.signate Basin-
Wide Issue (Jun. 11, 2012)1; 
c. the hearings of February 12, 2013, on the State Of Idaho's Objection And 
Motion To Strike (Jan. 11, 2013), and on Basin-Wide Issue No. 17 as 
designated by the Order Designating Basin-Wide Issue (Sep. 21, 2012).2 
2. Clerk's record: 
a. Petition To Designate Basin-Wide Issue (Jun. 11, 2012); 
c. Motion To Expedite Hearing On Motion To Con.1olidt.lle (Jul. 11, 2012); 
d. Motion To Expedite Hearing On Petition To Designate Basin~Wide Issue 
(Jul. 11, 2012); 
e. State Of Idaho's Response To Motion To Expedite Hetl1'ing On Petition To 
Designate Bastn-Wid• Issue And Motion To Expedite Hearing On Motion 
To Consolidate (Jul. 23, 2012); 
t: Affidavit Of Michael C. Orr (including attached exhibits) (Jul. 23, 2012); 
g. Order Granting Motion To Expedite Hearing on Motion To Consolidate -
Notice Of Expedited Hearing On Motion To ConsolidQte (Jul. 31, 2012); 
h. State Of Idaho's Response To Petition To Designate Basin-W'zde Issue And 
Motion To Consolidate Issue Regtl1'dlng "Refill" Of Bureau Of 
Reclamation Storage Rights (Sep. 5, 2012); 
i. Surface Water Coalition's Response In Support Of Petition To Designate 
Ba.rin-Wide Issue (S~. 7, 2012); 
j. Ground Water Districts' Statemem Of Position ReProposed Basin~Wtde 
Issue (Sep. 10, 2012); 
k. Orlkr Designating Bastn-Wide Issue (Sep. 21. 2012); 
1. Idaho Power Company's Opening Brief (Dec. 20, 2012); 
m.. State Of Idaho's Opening Brisf(Dec. 21, 2012); 
1 The Boise Project Boani of Control's notice of appeal stated that this hearing was hol4 on September 9, 
2012: the bearing actually took place on September 1 o. 2012. 
z There Mre two baek·to-baek hoariD&.s held®. Felmwy 12, 2013. The State's undeJstaDdirJa is that the 
Court Reporter iacends to lodge a siftgle 1.':rlmSCrlpt that covers both hearinp. 
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n. Upper 'Valley Water Users' Opening B,.ief On Basin-Wide ls$!18 No. 17 
(Dec. 21, 2012); 
o. United Water's Responre Brief (Ian. 11, 2013); 
p. State Of Idaho's Objection And Motion To Strike (Jan. 11, 2013); 
q. State Of Idaho's Response Brief(Jan. 11, 2013); 
r. Idaho Power Compt2TIJl's Responre To The State Of Idaho's Opening Brief 
(Jan. 11, 2013); 
s. State Of Idaho's Reply Brief(Jan. 25, 2013);3 
t. Idaho Power Company's Reply Brief(Jan. 25~ 2013); 
u. City Of Pocatello's Statement Of Position Regarding Response And Reply 
Briefing (Jan. 25, 2013); 
v. Reply In Support Of State Of Idaho's Objection And Motion To Strlkl 
(Feb. 8, 2013); 
w. Order Granting Motion To Strfkl Affidavit Of Shelley M. Davis (Mar. 20t 
2013). 
3. I certify that a copy of this request for additional transcript has been served on 
each court reporter of whom a transcript is requested as named below at the 
addresses set out below and that the estimated number of additional pages being 
requested is 30. 
Name and address: Linda Ledbetter 
570 Rim View Drive 
Twin Falls, Idaho 83301 
N to:IJ.e and add:rms: Sabrina Vasquez 
Snake River Basin A.qjudioation 
253 Third Avenue North 
POBox2707 
Twin Falls, ID 83303-2707 
I further certify that this request for additional record has been served upon the 
clerk of the district court and upon all parties required to be served pursuant to 
Rule20. 
''llli5 briefil de.nomfnated. "Slate Ofidaho's Brief" in .. Subc;Qe Su:u;amary Report 00·91017" on tbe 
Court's website. 
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Dated this 15th day of May, 2013 
LAWRENCE G. WASDEN 
Attorney General 
CLIVE J. STRONG 
Deputy Attomey General 
Chiet Natural Resources Division 
MICHAEL C. ORR 
Deputy Attomey General 
Attomeys for Respondent State of Idaho 
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CERTIPICATE OF SERVICE 
I certify that on this 15th. day of May 2013, I caused the foregoing REQUEST 
FOR ADDmON.AL TRAMSCRIPT .AND RECORD (BOISE PROJECT BOARD OF 
CONTROL'S APPEAL) to be filed with the Court and copies served on the following by 
the methods indicated: 
I. Original to: 
Clerk Of The District Court 
Snake River Basin Adjudicaiion 
253 Third Avenue North 
POBox2707 
Twin Falls, ID 83303-2707 
2. Copies to the following: 
Linda Ledbetter 
570 Rim View Drive 
Twin Falls, ID 83301 
Sabrina Vasquez 
Snake River Basin Adjudication 
253 Third Avenue North 
P0Box2707 
Twin Falls, ID 83303-2707 
James C. Tucker 
Idaho Power Co 
1221 W. Idaho St. 
P.O. Box 70 
Boise, ID 83 707 
C. Thomas Arkoosh 
Arkoosh Law Offices 
802 West Bannock, Suite 900 
P.O. Box 2900 
Boise, ID 83701 
D u.s. Mail~ postaae prepaid 
D Hand Delivery 
0 Federal Express 
lXI Facsimile~ (2Q8) 736.-2121 
lXI U.S. Mail~ Postage Prepaid 
D Hand Delivery 
[J Federal Express 
0 Facsimile:: 
D E-Mail: 
IXl U.S. Mail, Postage Prepaid 
CJ Hand Delivery 
D Federal Express 
D Facsimile:: 
0 E-Mail: 
liJ U.S. Mail, Postage Prepaid 
D Hand Delivery 
CJ Federal Express 
0 Facsimile: : 
D E-Mail: 
JTucker@idaho:gQwer.oom 
liJ U.S. Mail, Postage Prepaid 
0 Hand Delivery 
[J Federal Express 
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Candice McHugh 181 U.S. Mail, Postage Prepaid 
Racine, Olson,. Nye, Budge & Bailey, Chtd. D Hand Delivery 
101 capitol Blvd., Ste. 300 D Federal Express 
Bois~ ID 83702 D Facsimile: : 
D E-Mail: cmm@.raeinel1w,net 
Randall C. Budge lXI U.S. Mail, Postaae Prepaid 
TJ.Budge Cl Hand Delivery 
Racine, Olson. Nye, Budge & Bailey, Chtd. D Federal Express 
201 E. Center St. D Facsimile: 
P.O. Box 1391 0 E-Mail: ISCb@mcinelaw.net 
Pocatello,. ID 83204-1391 lih@l:acin!:law.net 
Travis L. Thompson lil U.S. Mail, Postage Prepaid 
Paul L. Arrington D Hand Delivery 
Barker Rosholt & Simpson LLP 0 Federal Express 
195 River Vista Pl. STE #204 D Facsimile: 
Twin Falls, ID 83301-3030 DE-Mail: !:ll@ismbowaters,com, 
Rla@.idabgwatets.eom 
John K. Simpson til U.S. Mail, Postage Prepaid 
Albert P. Baker 0 Hand Delivery 
Shelly Davis CJ Federal Express 
Barker Rosholt & Simpson LLP 0 Facsimile: 
1010 W. Jefferson. Ste 102 D E-Mail: jks@idahowaters,oom. 
P.O. Box. 2139 aph@idahowaters.co:m. 
Boise. ID 83701-2139 £tad@idahg~ater~a.smm 
W. Kent Fletcher IE U.S. Mail, Postage Prepaid 
Fletcher Law Office D Hand Delivery 
1200 Overland Ave D Federal Express 
P.O. Box248 D Facsimile: 
Burley, ID 83318 D E-Mail: wk'.f@Rmt2rg 
David Oehlert lXI U.S. Mail, Postage Prepaid 
US ~artmen.t Of Justice D Hand Delivery 
999 18 Street, South Terrace, Ste. 370 D Federal Express 
Denver, CO 80202 D Facsimile: 
o E-Mail: dll:E..~ert@u~dD.i.tm! 
USDI Bureau Of Recla:alation [XI U.S. Mail, Postap Prepaid 
Represented By: D Hand Delivery 
US Department Of Justice CJ Fedetal Express 
Environment & Nat'l ReSOll!'Ces D Facsimile: 
550 West Fort Street, MSC 033 D E-Mail: 
Boiset ID 83724 
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United States Of America lEI U.S. Mail. Postage Prepaid 
Regional Director Pn Region D Hand Delivery 
Attn: Matt Howard, PNw3130 CJ Federal Express 
Bureau Of Reclamation Pn·3100 CJ Facsimile: 
1150 N Curtis Rd Ste 100 0 E-Mail: mhoward@usbr.19v 
Bo~,DD 837~1234 
Cnrlg D. Hobdey [i] U.S. Mail, Postage Prepaid 
Hobdey Law Office PLLC 0 Hand Delivery 
125 5111 Ave. D Federal Express 
P.O. Box 176 CJ Facsimile: 
Gooding. m 83330 D E-Mail: 
l'mbilaicraia@ama.il.Qam 
Jerry R. Rigby 00 U.S. Mail, Postage Prepaid 
Rigby, Andrus & Rigby D Hand Delivexy 
2SN. 2114 E. CJ Federal Express 
P.O. Box250 Cl Facsimile: 
Rexburg, ID 83440..0250 D E-Mail: ~-liE..QgDl 
Josephine P. Beeman lXI U.S. Mail, Postage Prepaid 
Beeman& Associates, P.C. CJ Hand Delivery 
409 W Jefferson St 0 Federal Express 
Boise, ID 83702 CJ Facsimile; 
[J E--Mail: 
jg.}2eeman@heem.anlaw=Q!2m. 
State Ofldaho Cl u.s. Mail, Postaae Prepaid 
Represented By: CJ Hand Delivery 
Natural Resources Div. Chief 0 Federal Express 
State Ofidaho D Facsimile: 
Attorney General's Office CJ E-Mail: 
P.O. Box 44449 Iii Not applicable 
Boise, ID 83711-4449 
IDWR Document Depository D U.S. Mail, Postage Prepaid 
P.O. Box 83720 CJ Hand Delivery 
Boise, ID 83720-0098 0 Federal Express 
rJ Facsimile: 
0 E-Mail: 
Iii Statehouse Mail 
Scott L. Campbell Iii U.S. Mail, Postage Prepaid 
Moffatt Thomas Barrett Rock & Fields rJ Hand Delivery 
Chtd. 0 Federal Bxpress 
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101 S. Capitol Blvd. 1 ~Fl. Cl Facsimile: 
P.O. Box829 D E-Mail: slc@moffatt.com. 
Boise, ID 83701-0829 
Charles F. McDevitt 1m U.S. Mail, Postage Prepaid 
420 W. Bannock St 0 Hand Delivery 
P.O. Box 2564 0 Federal Express 
Boise, ID 83701-0829 D Facsimile: 
0 E~Mail; 
~ll@m~devi.tt-mill~~m 
Daniel V. Steenson IX1 U.S. Mail, Postage Prepaid 
s. Bryce Farris 0 Hand Delivery 
Sawtooth Law OfficesJ PLLC 0 Federal Express 
1101 W. River Sb:eet, Ste. 110 D Facsimile: 
P.O. Box 7985 Cl E-Mail: diD@§IwtoQthlaw.CQm 
Boise~ ID 83 707 Dn:ce@sawto~thla»:.com 
Christopher H. Meyer 1m U.S. Mail, Postage Prepaid 
Michael P. Lawrence 0 Hand Delivery 
Givens Pursley LLP 0 Federal Express 
601 West Ba.nnock Street 0 Facsimile: 
POBox2720 0 E-Mail: 
Boise, ID 83701-2720 cbrlSD.1e.x;r@givml~Rurslev.s=wu 
nrlsl:lamlfwrence@iivmJrPursm.ggm 
~ 
:MICHAEL C. ORR 
Deputy Attorney General 
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LAWRENCE G. WASDEN 
ATTORNEY GENERAL 
CLIVE J. STRONG (ISB # 2207) 
Deputy Attorney General 
NO. 500 P. 1 
By Chief, Natural Resources Division -----
l\1ICHAEL C. ORR (ISB # 6720) 
Deputy Attorney General 
Natural Resources Division 
700 West State Street - 2D4 Floor 
P.O. Box 44449 
Boise, Idaho 83711-4449 
Telephone: (208) 334-2400 
Attorneys for th8 State of Idaho 
IN THE DISTRICT COURT OF mE FIFTH ruDICIAL DISTRICT 
OF THE STATE OF IDAHO. IN AND FOR THE COUNTY OF TWIN FALLS 
hl Re SRBA, Case No. 39576 ) 
Subcase No. 00-91017 ) 
(Basin-Wide Issue 17- Does Idaho Law Require ) 
A Remark Authorizing Storage Rights To ) 
'Refill; Under Priority, Space Vacated For ) 
Flood Control?) ) __________________________ ) 
A&B Irrigation District, Burley Ixrigati.on 
District, Milner Irrigation District, North Side 
Canal Company, Twin Falls Canal Company, 












State of Idaho, Boise Project Board of Control, ) 
Idaho Supreme Court No. 40974 
REQUESTFORADD~ONAL 
TRANSCRIPT AND RECORD 
(Surfaee Water Coalition's 
Appeal) 
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United States of America. American Falls ) 
Reservoir District No. 2, Aberdeen American ) 
Falls Ground Water District, Aberdeen- ) 
Springfielt;i Canal Company, Bi:o.ghanl Ground ) 
Water District, Bonneville-Jefferson Ground ) 
Water District, Jefferson Clark Ground Water ) 
District. Madison Ground Water District, Magic ) 
Valley Ground Water District, North Snake ) 
Ground Water District, Black Canyon Irrigation ) 
District, New York Irrigation District, Big ) 
Wood Canal Company, Ballantyne Ditch ) 
Company, Boise Valley Irrigation Ditch ) 
Company, Canyon County Water Company, ) 
Eureka Water Company, Fanners' Co-operative ) 
Ditch Company, Middleton Irrigation ) 
Associati014 Inc., Middleton Mill Ditch Company~) 
Nampa & Meridian Irrigation District, New Dry ) 
Creek Ditch Company, Pioneer Ditch Company, ) 
Settlexs Inigation District, Sou:th Boise Water ) 
Company, Thurman Mill Ditch Company, Idaho ) 
Power Company, Fremont Madison Irrigation ) 
District, Idaho hriaation District, United Canal ) 
Company, City of Pocatello, United Water Idaho, ) 
Inc., Pioneer Inigation District, ) 
) 
Respondents. ) _________________________________ ) 
NO. 500 P. 2 
TO: THE ABOVE NAMED APPELLANTS AND THE PARTIES' ATIORNEYS, 
AND rnE REPORTER AND CLERK OF THE ABOVE ENTITLED COURT. 
NOTICE IS HEREBY GIVEN, that the Respondent State of Idaho in the above entitled 
proceeding hereby requests pursuant to Rule 19, l.A.R.., the inclusion of the following 
material in the Reporters transcript and the Clerk's record in addition to that to be 
included by the I.A.R. and the United States' notice of appeal. The additional transcripts 
are requested in both hard copy and electronic format. 
1. The Reporter's transcripts of the following hearings: 
a. the hearing of July 30. 2012 on the Motion To Expedite Heanng On 
Motion To Consolidate (Jul. 11, 2012) and the Motion To Expedite 
Hearing On Petition To Designate Basin Wide Issue (Jul. 11, 2012); 
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b. the hearings of February 12,2013, on the State Of Idaho's Objection And 
Motion To Strike (Jan. 11, 2013), and on Basin-Wide Issue No. 17 as 
designated by the Order Designating Basin-Wide Issue {Sep. 21. 2012).1 
2. Clerk's record: 
a. Petition To Designate Basin-Wide Issue (Jun. 11, 2012); 
b. Motion To Consolidate Issue Regarding "Refill" Of Bureau Of 
Reclamation Stotage Rights (Jul. 11, 2012); 
c. Memorandum In Support Of Motion To Consolidate Issue Regarding 
ftRefill" 0/Bweau Of Reclamation Storage Rights (Jul. 11, 2012); 
d. Motion To Expedite Hearing On Motion To Consolidate (Jul. 11, 2012); 
e. Motion To Expedite Hearing On Petition To Designate Basin~Wide Issue 
(Jul. 11, 2012); 
f. State Of Idaho's Response To Motion To Expedite Hearing On Petition To 
Designate Basin~ Wide Issue A.nd Motion To Expedite Hearing On Motion 
To Consolidate (Jul. 23,2012); 
g. Affidavit Of Michael C. Orr (includina attached exhibits) (Jul. 23, 2012); 
h. Reply To State Of Idaho's Response To Motion To Expedite Hearings (Jul. 
26. 2012); 
i. Order Granting Motion To Expedite Hearing on Motion To Consolidate -
Notice Of Expedited Hearing On Motion To Consolidate (Jul. 31, 2012); 
j. Stare 0/Idtiho,s Response To Petition To Designate Basin-Wide Issue And 
To Consolidate Issue Regarding "Refill" Of Bureau Of Reclamation 
Storage Rights (Sep. 5, 2012); 
k. Notice Of Briefing In Support Of Petition To Designate Basin-Wide Issue 
(Sep. 7, 2012); 
1. Ground Water Districts' StatBment Of Position ReProposed Basin~Wtde 
Issue (Sep. 10, 2012); 
m. Orde1' Dlstgnating Bastn-Wide Issue (Sep. 21, 2012); 
n. Idaho Power Company's Opening Brtef(Dec. 20, 2012); 
1 There 'were two backwto..back hearlns;s held on Pobruary 12, 2013. The State's und~ is tbat tho 
Court Rqorter intends to lodJe a singlo frlllscript that c:overs both bearings. 
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o. Opening Brief Of The Boise Project Bomd Of Conll'ol, And New York 
Irrigation District (Dec. 20, 2012); 
p. State Of Idaho's Opening Brief (Dec. 21, 2012); 
q. Upper Valley Water Users' Opening Brief On Basin-Wide Issue No. 17 
(Dec. 21, 2012); 
r. United Water's Response Brief(Jan.. 11, 2013); 
s. State Of ldtJho 's Objection And Motion To Strike (Jan. 11, 20 13); 
t. State Of Idaho's Response Brtef(Jan. 11, 2013); 
u. Boise Project BOQI'd Of Control .A.nd New York Irrigation District 
Response To State's Opening Brief (Jan. 11, 2013); 
v. State Of Idaho's Reply Brief(Jan. 25. 2013);2 
w. Boise Project Board Of Control And New York Imgation District's 
Memorandum In Opposition To State Of Idaho's Objection And Motion To 
Strike (Jan. 25, 2013); 
x. Boise Project Board Of Control And New York Irrigation District's Reply 
Brief(JSTL 25, 2013); 
y. City Of Pocatello's Statement Of Position Regarding Response And Reply 
Briefing(Jan. 28, 2013); 
z. Reply In Support Of State Of IdtJho 's Objection And Motion To Strllaz 
(Feb. 8. 2013); 
aa. Order Gtanting Motion To Slr'ike Affidavit Of Shelley M. Davis (Mar. 20, 
2013). 
3. I certify that a copy of this request for additional transcript has been served on 
each court reporter of whom a transcript is requested as llf1ULed below at the 
addresses set out below and that the estimated number of additional pages being 
requested is 30. 
Name and address: Linda Ledbetter 
570 Rim View Drive 
Twin Falls. Idaho 83301 
2 Thfs 'brief is denominated ''Sta"te Ofldab.o'a Briet' in 44SU.bcaat Summary Report 00-91017" on the 
Coo:rt' s website. 
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Name and address: Sabrina Vasquez 
Snake River Basin Adjudieation 
253 Third Avenue North 
P0Box2707 
Twin Falls, ID 83303-2707 
I further certify that this request for additional record has been served upon the 
clerk of the district court and upon all parties required to be served pursuant to 
Rule 20. 




Deputy Attorney General 
Chief, Natural Resouroes Division 
MICHAEL C. ORR 
Deputy Attorney General 
Attorneys for Respondent State ofidaho 
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CERTIFICATE OF SERVICE 
I certify that on this 15th day of May 2013, I caused the foregoing REQUEST 
FOR ADDITIONAL TRAMSCRJPT AND RECORD (SURFACE WATER COALfl'lON'S 
APPEAL) to be filed with the Court and copies served on the following by the methods 
indicated: 
1. Original to: 
Clerk Of The District Court 
Snake River Basin Adjudication 
253 Third Avenue North 
POBox2707 
Twin Falls, ID 83303-2707 
2. Copies to the following: 
Linda Ledbetter 
570 Rim View Drive 
Twin Falls. ID 83301 
Sabrina Vasquez 
Snake River Basin Adjudication 
253 Third Avenue North 
P0Box2707 
Twin Falls, ID 83303-2707 
James C. Tucker 
Idaho Power Co 
1221 W. Idaho St. 
P.O. Box 70 
Boise, ID 83707 
C. Thomas Arkoosh 
Arkoosh Law Offices 
802 WestBannocl4 Suite 900 
P.O. Box 2900 
Boise, ID 83701 
D U.S. Mail, postage prepaid 
[] Hand Delivery 
D Federal Express 
IE Facsimile: (208) 736-2121 
1iJ U.S. Mail, Postage Prepaid 
CJ Hand Delivery 
[] Federal Express 
D Fa.c$imile:: 
[] E-Mail: 
£.il U.S. Mail, Postage Prepaid 
[] Hand Delivery 
CJ Federal Express 
[] Facsimile: : 
D E-Mail: 
[i] U.S. Mail, Postage Prepaid 
CJ Hand Delivery 
[] Federal Express 
0 Facsimile; ; 
0 E-Mail: 
JTuck:cr@idaho:Q2wm:.com 
lil U.S. Mail, Postage Prepaid 
CJ Hand Delivery 
D Federal Express 
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Candice McHugh tBl U.S. Mail, Postage Prepaid 
Racine, Olson, Nye, Budge & Bailey, Chtd. Cl Hand Delivery 
101 Capitol Blvd., Ste. 300 Cl Federal Express 
Boise, ID 83702 Cl Facsimile: : 
D E-Mail: gum@raoinelaw.net 
Randall C. Budge lXI U.S. Mai~ Postage Prepaid 
T.J. Budge C1 Hand Delivery 
Racine, Olson, Nye, Budge & Bailey, Chtd. D Federal Express 
201 E. Center St. D Facsimile: 
P.O. Box 1391 Cl E-Mail: rcb@racinelaw.net 
Pocatello, ID 83204-1391 ~b~ins;Jjw.net 
Travis L. Thompson IXJ U.S. Mail, Postage Prepaid 
Paul L. Arrlnaton D Hand Delivery 
Barker Rosholt & Simpson LLP [J Federal Express 
195 River Vista Pt STE #204 C1 Facsimile: 
Twin Palls, ID 83301-3030 DE-Mail: :tlt@idahowaters.gom. 
pla@iga~owaters1com 
John K. Simpson lXI U.S. Mail, Postage Prepaid 
Albert P. Baker D Hand Delivery 
Shelly Davis D Federal Express 
Barker Rosholt & Simpson LLP Cl Facsimile: 
1010 W. Jefferson, Ste 102 D E-Mail: iks@idahowater§.ggm, 
P.O. Box 2139 ~b@idahoW&ter/i1~JD, 
Boise, 1D 83701~2139 smd@idfibQl'llterS:~ 
W. Kent Fletcher lXI U.S, Mail, Postage Prepaid 
Fletcher Law Office D Hand Delivery 
1200 Overland Ave C1 Federal Express 
P.O. Box248 D Facsimile: 
Burley, ID 83318 Cl E-Mail: wld'@:mntm:g 
David Oehlert lXI U.S, Mail, Postage Prepaid 
US ~ent Of Justice D Hand Delivery 
999 18 Street, South Terrace, Ste. 370 Cl Federal Express 
Denver, CO 80202 D Facsimile: 
D E-Mail: david.Ghlert@usdoj..ggy 
USDI Bureau Of' Reclamation lXI U.S. Mail, Postaae Prepaid 
R.eprese.nted By: 0 Hand Delivery 
US Department Of Justice Cl Federal Express 
Environment & Nat' I ResolJl'(l('l$ Cl Facsimile: 
550 West Fort Street, MSC 033 0 E-Mail: 
Boise, ID 83724 
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United States Of America ril U.S. Mail, Postage Prepaid 
Regional Director Pn Region 0 Hand Delivery 
Attn: Matt Howard, PN-3130 D Federal Express 
Bureau Of Reclamation Pn~31 00 D Facsimile: 
1150 N Curtis Rd. Ste 100 0 E-Mail: mboward@usbr.aov 
Boise, ID 83706-1234 
Craig D. Hobdey 181 U.S. Mail, Postage Prepaid 
Hobdey Law Office PLLC D Hand Delivery 
125 5th Ave. [J Federal Express 
P.O. Box 176 D Facsitnile: 
Gooding, ID 83330 0 E-Mail: 
l'umdmrai&@amur.il.~om 
Jerry R. Rigby lXI U.S. Mall, Postage Prepaid 
Rigby, Andrus & Rigby Cl Hand Delivery 
25N. 2DdE. 0 Federal Express 
P.O. Box2SO D Facsimile: 
Rexburg, lD 83440-0250 Cl E-Mail: iri2b:Y@rex-liw:com 
Josephine P. Beeman lXI U.S. Mail, Pogtage Prepaid 
Beeman & Associates, P.C. D Hand Delivery 
409 W Ie1ferson St 0 Federal Express 
Boise, ID 83702 0 Facsimile: 
D E-Mail: 
jQ.beema:n@l2eemlgJ&lY.tcom. 
State Of Idaho CJ U.S. Mail, Postage Prepaid 
Represented By: 0 Hand Delivery 
Natural Resout'Ces Div. Chief D Federal Express 
State Of Idaho D Facsimile: 
Attomey Geneml's Office D E-Mail: 
P.O. Box 44449 IE Not applicable 
Boise, ID 83711-4449 
IDWR Document Depository D U.S. Mail, Postage Prepaid 
P.O. Box 83720 D Hand Delivery 
Boise, ID 83720-0098 Cl Federal Express 
0 Facsimile: 
Cl E-Mail: 
Iii Statehouse Mail 
Scott L. Campbell li1 U.S. Mail. Postage Prepaid 
Moffatt Thomas Bau:ett Rock & Fields 0 Hand Delivery 
Chtd. D Federal,...._ s 
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101 S. Capitol Blvd. lOlll Fl. D F acshnile: 
P.O.Box829 CJ E-Mail: slc@moifatt.com 
Boise, ID 83701-0829 
Charles F. McDevitt til U.S. Mail, Postage Prepaid 
420 W. Bannock St IJ Hand Delivery 
P.O. Box 2564 D Federal Express 
Boise, ID 83701-0829 D Facsimile: 
0 E-Mail: 
~@D'U!devitt-miller.co.m 
Daniel V. Steenson DD U.S. Mail, Postage Prepaid 
S. Bryce Fmis Cl Hand Delivery 
Sawtooth Law Offices, PLLC D Federal Express 
1101 W. River Street, Ste. 110 D Facsimile: 
P.O. Box 1985 D E-Mail: diUJ@a.wtoothlg,w~com 
Boise, ID 83707 Baoe@uwtoo!Wilw:."om 
Christopher H. Meyer 1&1 U.S. Mail, Postage Prepaid 
Michael P. Lawrence D Hand Delivery 
Givens Pursley LLP 0 Federal Express 
601 West Bannock St:re(,t D Facsimile: 
POBox2720 D E-Mail: 
Boise, ID 83701-2720 !ibDD~er@&ivenS'J2Ul'sl~.sgm 
migbaell&~wren~@giyell.mw:slm:;.eom 
~-4ec:&kM 
MICHAEL C. ORR 
Deputy Attorney General 
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DIS:RICT COURT. SABA 
Frfth JudiCial District 
County of l'Win Falls - State of Idaho 
MAY 28 2013 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
InReSRBA 
Case No. 39576 
) Basin-Wide Issue 17 
) Subcase No.: 00-91017 
) 
) ORDER DENYING MOTION TO 




On May 1, 2013, the Surface Water Coalition 1 filed a Notice of Appeal in the above-
captioned matter. On May 13, 2013, the Surface Water Coalition filed a Motion to Augment 
Record on Appeal ("Motion") pursuant to SRBA Administrative Order 13. The Motion requests 
that this Court order that the following five documents be included in the Clerk's record on 
appeal even though they were not included in the record in this subcase: 
1.) Order on Motions for Summary Judgment (Subcase Nos. 01-2064 et al.) (July 28, 
2012). 
2.) Amended Order Granting United States' Motion, Certification, and Partial 
Special Master Report and Recommendation (Subcase Nos. 01-2064 et al.) 
(September 14, 2012). 
3.) Memorandum Decision and Order on Challenge (Subcase Nos. 74-15051 et al.) 
(January 3, 2012). 
4.) State of Idaho's Response Memorandum on Challenge (Subcase Nos. 74-15051 et 
al.) (October 21, 2011). 
5.) Amended Moratorium Order (April 30, 1993). 
The State ofldaho filed a Response in opposition on May 21,2013, and the Surface Water 
Coalition subsequently filed a Reply. A hearing on the Motion was held on May 28, 2013, and 
for the reason set forth by this Court on the record at that hearing, the Court denied the Motion. 
1 The tenn "Surface Water Coalition'' refers collectively to the American Falls Reservoir District #2, A&B Irrigation 
district, Burley Irrigation District, Milner Irrigation District, Minidoka Irrigation District, North Side Canal 
Company and Twin Falls Canal Company. 
ORDER DENYING MOTION TO AUGMENT RECORD ON APPEAL 
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THEREFORE, IT IS HEREBY ORDERED that the Surface Water Coalition's Motion to 
Augment Record on Appeal is hereby denied. 
DATED: M!\J 28, l013 
Presiding J age 
Snake River Basin Adjudication 
ORDER DENYING MOTION TO AUGMENT RECORD ON APPEAL 
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CERTIFICATE OF MAILING 
I certify that a true and correct copy of the ORDER DENYING 
MOTION TO AUGMENT RECORD ON APPEAL was mailed on May 28, 2013, 
with sufficient first-class postage to the following: 
BOISE PROJECT BOARD OF CONTROL 
Represented by: 
ALBERT P BARKER 
1010 W JEFFERSON ST STE 102 
PO BOX 2139 
BOISE, ID 83701-2139 
Phone: 208-336-0700 
AMERICAN FALLS RESERVOIR 
Represented by: 
C THOMAS ARKOOSH 
ARKOOSH LAW OFFICES 
802 W BANNOCK ST SUITE 900 
PO BOX 2900 
BOISE, ID 83701 
Phone: 208-334-5105 
ABERDEEN AMERICAN FALLS 
ABERDEEN-SPRINGFIELD CANAL 
BINGHAM GROUND WATER DISTRICT 
BONNEVILLE-JEFFERSON GROUND 
JEFFERSON CLARK GROUND WATER 
MADISON GROUND WATER DISTRICT 
MAGIC VALLEY GROUND WATER 
NORTH SNAKE GROUND WATER 
Represented by: 
CANDICE M MC HUGH 
101 S CAPITOL BLVD, STE 300 
BOISE, ID 83702 
Phone: 208-395-0011 
BLACK CANYON IRRIGATION DIST 
NEW YORK IRRIGATION DISTRICT 
Represented by: 
CHARLES F MC DEVITT 
420 W BANNOCK ST 
PO BOX 2564 
BOISE, ID 83701-2564 
Phone: 208-343-7500 
ORDER DENYING MOTION 
BIG WOOD CANAL COMPANY 
Represented by: 
CRAIG D HOBDEY 
HOBDEY LAW OFFICE PLLC 
125 5TH AVE 
PO BOX 176 
GOODING, ID 83330-0176 
Phone: 208-934-4429 
BALLENTYNE DITCH COMPANY 
BOISE VALLEY IRRIGATION 
CANYON COUNTY WATER COMPANY 
EUREKA WATER COMPANY 
FARMERS' CO-OPERATIVE DITCH 
MIDDLETON IRRGATION ASSN INC 
MIDDLETON MILL DITCH COMPANY 
NAMPA & MERIDIAN IRR DIST 
NEW DRY CREEK DITCH COMPANY 
PIONEER DITCH COMPANY 
SETTLERS IRRIGATION DISTRICT 
SOUTH BOISE WATER COMPANY 
THURMAN MILL DITCH COMAPNY 
Represented by: 
DANIEL V STEENSON 
SAWTOOTH LAW OFFICES PLLC 
1101 W RIVER ST STE 110 
PO BOX 7985 
BOISE, ID 83707 
Phone: 208-629-7447 
AMERICAN FALLS RESERVOIR 
Represented by: 
ISAAC KEPPLER 
CAPITOL LAW GROUP PLLC 
301 MAIN STREET 
PO BOX 32 
GOODING, ID 83330 
Phone: 208-934-8872 
IDAHO POWER COMPANY 
Represented by: 
JAMES C TUCKER 
IDAHO POWER CO 
1221 W IDAHO ST 
PO BOX 70 




(Certificate of mailing continued} 
FREMONT MADISON IRRIGATION 
IDAHO IRRIGATION DISTRICT 
UNITED CANAL CO 
Represented by: 
JERRY R RIGBY 
25 N 2ND E 
PO BOX 250 
REXBURG, ID 83440-0250 
Phone: 208-356-3633 
CITY OF POCATELLO 
Represented by: 
JOSEPHINE P BEEMAN 
409 W JEFFERSON ST 
BOISE, ID 83702-6049 
Phone: 208-331-0950 
STATE OF IDAHO 
Represented by: 
MICHAEL C ORR 
DEPUTY ATTORNEY GENERAL 
PO BOX 83720 
BOISE, ID 83720-0098 
UNITED WATER IDAHO INC 
Represented by: 
MICHAEL P LAWRENCE 
601 W BANNOCK ST 
PO BOX 2720 
BOISE, ID 83701-2720 
Phone: 208-388-1200 
A&B IRRIGATION DISTRICT 
BURLEY IRRIGATION DISTRICT 
MILNER IRRIGATION DISTRICT 
NORTH SIDE CANAL COMPANY 
TWIN FALLS CANAL COMPANY 
Represented by: 
PAUL L ARRINGTON 
195 RIVER VISTA PL STE 204 
TWIN FALLS, ID 83301-3029 
Phone: 208-733-0700 
ORDER DENYING MOTION 
BALLENTYNE DITCH COMPANY 
BOISE VALLEY IRRIGATION 
CANYON COUNTY WATER COMPANY 
EUREKA WATER COMPANY 
FARMERS' CO-OPERATIVE DITCH 
MIDDLETON IRRGATION ASSN INC 
MIDDLETON MILL DITCH COMPANY 
NAMPA & MERIDIAN IRR DIST 
NEW DRY CREEK DITCH COMPANY 
PIONEER DITCH COMPANY 
SETTLERS IRRIGATION DISTRICT 
SOUTH BOISE WATER COMPANY 
THURMAN MILL DITCH COMAPNY 
Represented by: 
S. BRYCE FARRIS 
SAWTOOTH LAW OFFICES PLLC 
1101 W RIVER ST STE 110 
PO BOX 7985 
BOISE, ID 83707 
Phone: 208-629-7447 
PIONEER IRRIGATION DISTRICT 
Represented by: 
SCOTT L CAMPBELL 
101 S CAPITOL BLVD lOTH FL 
PO BOX 829 
BOISE, ID 83701-0829 
Phone: 208-345-2000 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
A&B IRRIGATION, et al, 
Appellant, 
vs. 
SUPREME COURT NOS. 40974, 
40975, 40976 
SRBA No. 00-91017 




DISTRk· I .... uun r -SABA 
Fifth Judicial District 
County of Twin Falls - State of Idaho 
JUN - 7 2013 
THE CLERK OF THE IDAHO SUPR ME CQURT 
N 0 T ICE I S HEREBY GIVEN that 'l:Jl~TI -a'J'tlt:t:n:e~~7:,,----<!-.l:-lJ~-l..,~~-'-..C!.~"-·1 
I lodged a Transcript of 159 pag · --::re-n~-th· 
above-referenced appeal with the District Court Clerk 
of Twin Falls County in the Fifth Judicial District. 
The transcript includes: Motion to Strike and 
Objections, 2/12/13 and Petition to Designate Basin-Wide 
Issue 17, 2/12/13. 
A PDF copy of the transcript will be e-mailed 
to sctfilings@idcourts.net; Travis Thompson, 
tlt@idahowaters.com; Shelley Davis, smd@idahowaters.com; 
David Gehlert, david.gehlert@usdoj.gov; Michael 
Lawrence, mpl@givenspursley.com; Scott Campbell, 
slc@moffatt.com; Kent Fletcher, wkf@pmt.org; Jerry 
Rigby, jrigby@rex-law.com; Michael Orr, 
michael.orr@ag.idaho.gov. 
1 
IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT OF 
THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
IN RE SRBA CASE NO. 39576 
SUBCASE NO: 00-91017 
(BASIN-WIDE ISSUE 17 - DOES 
IDAHO lAW REQUIRE A REMARK 
AUTHORIZING STORAGE RIGHTS 
TO REFILL SPACE VACATED FOR 
FlOOD CONTROL) 
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STATE OF IDAHO, et al., 
Respondents. 
BOISE PROJECT BOARD OF CONTROL, 
Appellant, 
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) Supreme Court 
) Docket No. 40974-2013 
) 
) Snake River Basin 
) n.rl-inrlication No. 00-91017 
) _, DISTRIG! Cvv••l - SABA 
) Fifth Judicial District 
) County of Twin Falls - State of Idaho 
) 
~ JUN - 7 2013 
) 
~ By . .I 
) Supreme COH-H~ Cl~ r~ 
~ -= ~--=,·~1:--No. 40975-~!'3'~.~ 
) Snake River Basin 
) Adjudication No. 00-91017 
) 
STATE OF IDAHO, et al., ) 
) 
--~----------R_e~spo~n_d_e_n_t_s_. _________ ) 
- ) 
UNITED STATES OF AMERICA, 
Appellant, 
vs. 
) Supreme Court 
) Docket No. 40976-2013 
) 
) Snake River Basin 
) Adjudication No. 00-91017 
) 
STATE OF IDAHO, et al., ) 
) 
_________ R_e_s ..... po_n_d_e_n_t_s_. _____ . _____ ) 
NOTICE OF REPORTER 1 S TRANSCRIPT LODGED - Page 1 
.. 
To: THE CLERK OF THE IDAHO SUPREME COURT and 
THE CLERK OF THE ABOVE-ENTITLED COURT: 
NOTICE IS HEREBY GIVEN that on June 7, 2013, I lodged 
with the clerk of the above-entitled district court a 
reporter's transcript of all assigned appellate transcripts, 
43 pages in length, consisting of: 
7-30-12 Hearing on Motion to Expedite Hearing on 
Petition to Designate Basin-Wide Issue and Motion to 
Expedite Hearing on Motion to Consolidate. 
A PDF copy has been emailed to set lings@idcourts.net 
and Mr. Travis Thompson, tlt@idahowaters.com. 
·~~~· br:i 2iedbetter 
CSR No. 26 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
IN RE SRBA, CASE NO. 39576, 
SUBCASE NO: 00-91017 
(BASIN-WIDE ISSUE 17- DOES 
IDAHO LAW REQUIRE A 
REMARK AUTHORIZING 
STORAGE RIGHTS TO 'REFILL', 
UNDER PRIORITY, SPACE 
VACATED FOR FLOOD 
CONTROL). 
A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation 
District, North Side Canal Company, 
Twin Falls Canal Company, Minidoka 
Irrigation District, American Falls 


























State of Idaho, United States of America, ) 
Aberdeen-American Falls Ground Water ) 
District, Aberdeen-Springfield Canal ) 
Company, Bingham Ground Water ) 
District, Bonneville-Jefferson Ground ) 
Water District, Jefferson Clark Ground ) 
Water District, Madison Ground Water ) 
District, Magic Valley Ground Water ) 
District, North Snake Ground Water ) 
District, Black Canyon Irrigation ) 
District, New York Irrigation District, ) 
Big Wood Canal Company, Ballentyne ) 
Ditch Company, Boise Valley Irrigation ) 
Ditch Company, Canyon County Water ) 
Supreme Court No. 40974-2013 
Snake River Basin Adjudication 
No. 00-91017 
CLERK'S CERTIFICATE 
CLERK'S CERTIFICATE. - Docket Nos. 40974-2013/40975-2013/40976-2013 
Company, Eureka Water Company, 
Farmers' Co-operative Ditch Company, 
Middleton Irrigation Association, Inc., 
Middleton Mill Ditch Company, Nampa 
& Meridian Irrigation District, New Dry 
Creek Ditch Company, Pioneer Ditch 
Company, Settlers Irrigation District, 
South Boise Water Company, Thurman 
Mill Ditch Company, Idaho Power 
Company, Fremont Madison Irrigation 
District, Idaho Irrigation District, United 
Canal Company, City ofPocatello, 
United Water Idaho Inc., Pioneer 
Irrigation District, 
Respondents. 




























State ofldaho, United States of America, ) 
Aberdeen-American Falls Ground Water ) 
District, Aberdeen-Springfield Canal ) 
Company, Bingham Ground Water ) 
District, Bonneville-Jefferson Ground ) 
Water District, Jefferson Clark Ground ) 
Water District, Madison Ground Water ) 
District, Magic Valley Ground Water ) 
District, North Snake Ground Water ) 
District, Black Canyon Irrigation ) 
District, New York Irrigation District, ) 
Big Wood Canal Company, Ballentyne ) 
Ditch Company, Boise Valley Irrigation ) 
Ditch Company, Canyon County Water ) 
Company, Eureka Water Company, ) 
Farmers' Co-operative Ditch Company, ) 
Middleton Irrigation Association, Inc., ) 
Middleton Mill Ditch Company, Nampa ) 
& Meridian Irrigation District, New Dry ) 
Creek Ditch Company, Pioneer Ditch ) 
Company, Settlers Irrigation District, ) 
Supreme Court No. 40975-2013 
Snake River Basin Adjudication 
No. 00-91017 
CLERK'S CERTIFICATE. -Docket Nos. 40974-2013/40975-2013/40976-2013 2 
South Boise Water Company, Thurman ) 
Mill Ditch Company, Idaho Power ) 
Company, Fremont Madison Irrigation ) 
District, Idaho Irrigation District, United ) 
Canal Company, City of Pocatello, ) 
United Water Idaho Inc., A&B Irrigation ) 
District, Burley Irrigation District, ) 
Milner Irrigation District, North Side ) 
Canal Company, Twin Falls Canal ) 
Company, Minidoka Irrigation District, ) 
American Falls Reservoir District No. 2, ) 
Pioneer Irrigation District, ) 
Respondents. 
United States of America, 
Appellant, 
V. 
State of Idaho, Boise Project Board of 
Control, Aberdeen-American Falls 
Ground Water District, Aberdeen-
Springfield Canal Company, Bingham 
Ground Water District, Bonneville-
Jefferson Ground Water District, 
Jefferson Clark Ground Water District, 
Madison Ground Water District, Magic 
Valley Ground Water District, North 
Snake Ground Water District, Black 
Canyon Irrigation District, New York 
Irrigation District, Big Wood Canal 
Company, Ballentyne Ditch Company, 
Boise Valley Irrigation Ditch Company, 
Canyon County Water Company, Eureka 
Water Company, Farmers' Co-operative 
Ditch Company, Middleton Irrigation 
Association, Inc., Middleton Mill Ditch 
Company, Nampa & Meridian Irrigation 
District, New Dry Creek Ditch 
Company, Pioneer Ditch Company, 
Settlers Irrigation District, South Boise 
Water Company, Thurman Mill Ditch 
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Snake River Basin Adjudication 
No. 00-91017 
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Fremont Madison Irrigation District, ) 
Idaho Irrigation District, United Canal ) 
Company, City ofPocatello, United ) 
Water Idaho Inc., A&B Irrigation ) 
District, Burley Irrigation District, ) 
Milner Irrigation District, North Side ) 
Canal Company, Twin Falls Canal ) 
Company, Minidoka Irrigation District, ) 
American Falls Reservoir District No. 2, ) 





I, Julie Murphy, Deputy Clerk of the Court, Snake River Basin Adjudication 
District Court of the Fifth Judicial District, State of Idaho, in and for the County of 
Twin Falls, hereby certify that the foregoing Clerk's Record on Appeal was compiled under 
my direction and is a true, correct and complete record of the pleadings and documents 
required by Idaho Appellate Rule 28, and documents requested in the Notices of Appeal filed 
by the A&B Irrigation District, eta/., the Boise Project Board of Control and the United States 
of America. 1 
Signed and sealed this 12th day of June, 2013. 
puty Clerk of the Court , 
Snake River Basin Adjudication 
1 The Notice of Appeal filed by A&B Irrigation District, et al., also requested certain documents that are not filed or lodged in Subcase 
No. 00-91017. Pursuant to SRBA Administration Order 13, "Only documents filed or lodged in the subcase at issue in the Notice of 
Appeal will be included in the Clerk's Record. Documents filed or lodged in other subcases may be included only by motion granted 
by the presiding judge." On May 13, 2013, A&B Irrigation District, et al., filed a Motion to Augment Record on Appeal. Hearing on 
said motion was held on May 28, 2013. On May 28, 2013, an Order Denying Motion to Augment Record on Appeal was issued by the 
presiding judge. 
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IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE 
STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 
IN RE SRBA, CASE NO. 39576, 
SUBCASE NO: 00-91017 
(BASIN-WIDE ISSUE 17- DOES 
IDAHO LAW REQUIRE A 
REMARK AUTHORIZING 
STORAGE RIGHTS TO 'REFILL', 
UNDER PRIORITY, SPACE 
VACATED FOR FLOOD 
CONTROL). 
A&B Irrigation District, Burley 
Irrigation District, Milner Irrigation 
District, North Side Canal Company, 
Twin Falls Canal Company, Minidoka 
Irrigation District, American Falls 


























State of Idaho, United States of America, ) 
Aberdeen-American Falls Ground Water ) 
District, Aberdeen-Springfield Canal ) 
Company, Bingham Ground Water ) 
District, Bonneville-Jefferson Ground ) 
Water District, Jefferson Clark Ground ) 
Water District, Madison Ground Water ) 
District, Magic Valley Ground Water ) 
District, North Snake Ground Water ) 
District, Black Canyon Irrigation ) 
District, New York Irrigation District, ) 
Big Wood Canal Company, Ballentyne ) 
Ditch Company, Boise Valley Irrigation ) 
Ditch Company, Canyon County Water ) 
Supreme Court No. 40974-2013 
Snake River Basin Adjudication 
No. 00-91017 
CLERK'S CERTIFICATE OF 
SERVICE 
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Company, Eureka Water Company, 
Farmers' Co-operative Ditch Company, 
Middleton Irrigation Association, Inc., 
Middleton Mill Ditch Company, Nampa 
& Meridian Irrigation District, New Dry 
Creek Ditch Company, Pioneer Ditch 
Company, Settlers Irrigation District, 
South Boise Water Company, Thurman 
Mill Ditch Company, Idaho Power 
Company, Fremont Madison Irrigation 
District, Idaho Irrigation District, United 
Canal Company, City of Pocatello, 
United Water Idaho Inc., Pioneer 
Irrigation District, 
Respondents. 




























State of Idaho, United States of America, ) 
Aberdeen-American Falls Ground Water ) 
District, Aberdeen-Springfield Canal ) 
Company, Bingham Ground Water ) 
District, Bonneville-Jefferson Ground ) 
Water District, Jefferson Clark Ground ) 
Water District, Madison Ground Water ) 
District, Magic Valley Ground Water ) 
District, North Snake Ground Water ) 
District, Black Canyon Irrigation ) 
District, New York Irrigation District, ) 
Big Wood Canal Company, Ballentyne ) 
Ditch Company, Boise Valley Irrigation ) 
Ditch Company, Canyon County Water ) 
Company, Eureka Water Company, ) 
Farmers' Co-operative Ditch Company, ) 
Middleton Irrigation Association, Inc., ) 
Middleton Mill Ditch Company, Nampa ) 
& Meridian Irrigation District, New Dry ) 
Creek Ditch Company, Pioneer Ditch ) 
Company, Settlers Irrigation District, ) 
Supreme Court No. 40975-2013 
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South Boise Water Company, Thurman ) 
Mill Ditch Company, Idaho Power ) 
Company, Fremont Madison Irrigation ) 
District, Idaho Irrigation District, United ) 
Canal Company, City of Pocatello, ) 
United Water Idaho Inc., A&B Irrigation ) 
District, Burley Irrigation District, ) 
Milner Irrigation District, North Side ) 
Canal Company, Twin Falls Canal ) 
Company, Minidoka Irrigation District, ) 
American Falls Reservoir District No. 2, ) 
Pioneer Irrigation District, ) 
Respondents. 
United States of America, 
Appellant, 
V. 
State of Idaho, Boise Project Board of 
Control, Aberdeen-American Falls 
Ground Water District, Aberdeen-
Springfield Canal Company, Bingham 
Ground Water District, Bonneville-
Jefferson Ground Water District, 
Jefferson Clark Ground Water District, 
Madison Ground Water District, Magic 
Valley Ground Water District, North 
Snake Ground Water District, Black 
Canyon Irrigation District, New York 
Irrigation District, Big Wood Canal 
Company, Ballentyne Ditch Company, 
Boise Valley Irrigation Ditch Company, 
Canyon County Water Company, Eureka 
Water Company, Farmers' Co-operative 
Ditch Company, Middleton Irrigation 
Association, Inc., Middleton Mill Ditch 
Company, Nampa & Meridian Irrigation 
District, New Dry Creek Ditch 
Company, Pioneer Ditch Company, 
Settlers Irrigation District, South Boise 
Water Company, Thurman Mill Ditch 
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Fremont Madison Irrigation District, ) 
Idaho Irrigation District, United Canal ) 
Company, City of Pocatello, United ) 
Water Idaho Inc., A&B Irrigation ) 
District, Burley Irrigation District, ) 
Milner Irrigation District, North Side ) 
Canal Company, Twin Falls Canal ) 
Company, Minidoka Irrigation District, ) 
American Falls Reservoir District No. 2, ) 





I, Julie Murphy, Deputy Clerk of the Court, Snake River Basin Adjudication District 
Court of the Fifth Judicial District, State ofldaho, in and for the County of Twin Falls, 
hereby certify that a true and correct copy of the Clerk's Record on Appeal was served 
this day on the following parties: 
John K. Simpson 
Travis L. Thompson 
Paul L. Arrington 
BARKER ROSHOLT & SIMPSON LLP 
195 River Vista Place Suite 204 
Twin Falls, ID 83301-3029 
(Attorneys for A&B Irrigation District, et al.) 
Ignacio S. Moreno, Assistant Attorney General 
David W. Oehlert, Assistant Attorney General 
Environmental and Natural Resource Division 
United States Department of Justice 
999 18th Street 
Denver, CO 80202 
(Attorneys for United States of America) 
CLERK'S CERTIFICATE OF SERVICE.- Docket Nos. 40974-2013/40975-2013/40976-2013 4 
Albert P. Barker 
Shelley M. Davis 
BARKER ROSHOLT & SIMPSON, LLP 
1 0 I 0 W Jefferson St Ste I 02 
PO Box 2I39 
Boise, ID 83701-2I39 
(Attorneys for Boise Project Board of Control) 
Clive Strong, Deputy Attorney General 
Michael C. Orr, Deputy Attorney General 
State of Idaho 
PO Box 44449 
Boise, ID 83711-4449 
(Attorney for the State of Idaho) 
NOTICE OF SERVICE WAS ALSO SERVED ON: 
W. Kent Fletcher 
FLETCHER LAW OFFICE 
PO Box 248 
Burley, ID 833I8-0248 
(Attorney for Minidoka Irrigation District) 
C. Tom Arkoosh 
ARKOOSH LAW OFFICES PLLC 
PO Box 2900 
Boise, ID 83701 
(Attorney for American Falls Reservoir District #2) 
Candice M. McHugh 
RACINE OLSON NYE BUDGE 
101 S Capitol Blvd., Suite 300 
Boise, ID 83702 
(Attorney for Ground Water Districts) 
Charles F. McDevitt 
McDEVITT & MILLER LLP 
POBox 2564 
Boise, ID 83701-2564 
(Attorney for Black Canyon & New York Irrigation Districts) 
Craig D. Hobdey 
HOBDEY LAW OFFICE PLLC 
PO Box 176 
Gooding, ID 83330-0176 
(Attorney for Big Wood Canal Company) 
CLERK'S CERTIFICATE OF SERVICE.- Docket Nos. 40974-2013140975-2013/40976-2013 5 
Daniel V. Steenson 
S. Bryce Farris 
SAWTOOTH LAW OFFICES PLLC 
PO Box 7985 
Boise, ID 83 707 
(Attorney for Ballentyne Ditch Company, et al.) 
James C. Tucker 
IDAHO POWER COMPANY 
PO Box 70 
Boise, ID 83707-0070 
(Attorney for Idaho Power Company) 
Jerry R. Rigby 
RIGBY, ANDRUS & RIGBY 
PO Box 250 
Rexburg, ID 83440-0250 
(Attorney for Fremont Madison Irrigation District, et al.) 
Josephine P. Beeman 
BEEMAN & ASSOCIATES 
409 W Jefferson St 
Boise, ID 83 702-6049 
(Attorney for City of Pocatello) 
Michael P. Lawrence 
GIVENS PURSLEY 
PO Box 2720 
Boise, ID 83701-2720 
(Attorney for United Water Idaho, Inc.) 
Scott L. Campbell 
MOFFATT THOMAS 
PO Box 829 
Boise, ID 83701-2139 
(Attorney for Pioneer Irrigation District) 
Signed and sealed this 12th day of June, 2013 . 
. \)\STRICT 
,. ''"" ••••••• Co " .,.. • •• v. 
J •• • \..:\H ••• ~ _ ....... ... 
·-•,; "' e-p. .• c\r"' • i: ,, .... \ .<:o. '• ~v"' ,.::r: 
> • a\V ~ "'r 
· \ o\S''' l !::2. 
"'\ •c..,. .•• ~ 
' ·•······ ~\~ r··,sc\:· 
_uty Clerk of the Co 
Snake River Basin Adjudication 
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